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PREFACE 


TO  THE  SEVENTH  EDITION. 


In  this  Edition  of  Arnould  on  Marine  Insurance,  a 
return  has  been  made,  as  far  as  possible,  to  the  form 
of  the  Second  Edition,  being  the  last  for  which  Sir 
Joseph  Arnould  was  himself  responsible,  and  it  is  that 
Edition  which  the  present  Editors  have  taken  as  the 
basis  of  their  work,  as  regards  both  arrangement  and 
text.  Sir  Joseph  Arnould's  language,  however, 
though  of  great  literary  merit,  was  certainly  diffuse ; 
%  and  the  retention  of    his  text  without  abridgment 

r  would  have  necessitated  a  substantial  increase  in  the 

size  of  these  volumes,  which  as  it  is  exceed  all  previous 
Editions  by  some  300  pages.  The  Editors  were, 
therefore,  glad  to  avail  themselves  of  the  work 
of  compression  which  had  been  performed  with 
great  judgment  by  the  late  Mr.  David  Maclachlan. 
They  have  also  incorporated  such  portions  of  the 
matter    contributed    by  him    to    the    intermediate 
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VI  PREFACE  TO  THE  SEVENTH  EDITION. 

Editions  as  appeared  to  them  to  be  of  utility  at 
the  present  time.  They  have  taken  care,  wherever 
they  dissent  from  Sir  Joseph  Arnould's  view,  to 
indicate  either  in  the  text  or  in  the  notes  that  they  are 
doing  so,  except,  indeed,  where  such  dissent  is  justified 
by  authorities  which  have  come  into  existence  since 
the  date  of  the  Second  Edition. 

The  actual  course  of  insurance  business  followed  at 
the  present  day  differs  considerably  from  that  which 
was  in  vogue  at  the  dates  of  the  earlier  Editions,  and 
some  usages  which  existed  then  have  become  obsolete. 
As  regards  matters  of  this  nature,  the  Editors  sought 
personal  interviews  with  various  gentlemen  of  position 
and  of  practical  experience  both  in  London  and  else- 
where. They  gratefully  record  the  fact  that  they 
have  in  all  quarters  received  not  only  the  greatest 
courtesy,  but  all  possible  assistance.  To  Mr.  Charles 
Wright,  of  Lloyd's,  their  thanks  are  most  particularly 
due. 

There  are  many  questions  relating  to  the  liability 
of  insurers,  particularly  as  regards  the  adjustment  of 
losses,  as  to  which  there  is  but  scanty  positive  legal 
authority.     In  discussing  such  questions  the  Editors 
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have  made  large  use  of  valuable  text-books  such  as 

those  of  Messrs.  Lowndes,  McArthur  and  Gow,  the 
authors  of  which,  though  not  professional  lawyers, 
have  nevertheless  brought  great  experience,  ability  and 
learning  to  bear  upon  the  discussion  of  legal  questions. 
In  this  context  the  Editors'  thanks  are  particularly  due 
to  Mr.  William  Richards,  Chairman  in  1900-1901  of 
the  Association  of  Average  Adjusters,  for  much  valu- 
able assistance,  and  also  to  the  Association  itself  for 
permission  to  print  in  eztenso  the  Rules  of  Practice, 
which  will  be  found  in  the  Appendix. 

Special  attention  has  been  paid  to  the  subjects  of 
Insurance  Clubs  and  of  Reinsurance,  and  to  the 
anomalies  of  our  legislation  with  respect  to  Stamps. 
An  attempt  has  been  made  to  give  an  answer  to  the 
difficult  questions  which  arise  in  connection  with  the 
incidence  of  expenses  incurred  at  ports  of  refuge. 
One  entirely  new  chapter  has  been  written,  that  on 
Subrogation. 

Attention  has  been  paid  to  the  recent  attempts  to 
codify  the  law  of  Marine  Insurance.  The  result  of 
these  attempts,  so  far,  is  the  Marine  Insurance  Bill 
which  has  several  times  been  introduced  into  Parlia- 
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ment.  Numerous  references  to  the  Bill  of  1899  will 
be  found  in  the  notes,  and  the  text  has  been  printed 
in  the  Appendix. 

The  English  cases  up  to  the  end  of  May,  1901, 
have  been  cited,  and  the  decisions  in  the  American 
Courts  up  to  the  end  of  1900  have  been  examined, 
and  many  of  them  discussed  or  noted. 

The  dates  of  all  the  cases  referred  to  have  been 
inserted,  and  the  Table  of  Cases,  prepared  by  Mr. 
Edwin  Hallett,  clerk  to  the  Editors,  contains  references 
to  all  the  leading  reports  where  each  case  is  to  be 
found. 

E.  L.  de  H. 

R.  I.  S. 

11,  King's  Bench  Wale,  Temple. 
June,  1901. 
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ADDENDA. 

In  Charlesworth  v.  Faber  (1900),  5  Com.  Cas.  408,  Bigham,  J.,  dissented 
from,  or  distinguished,  the  decision  of  Day,  J.,  in  Franco-Hungarian  Ins.  Co. 
v.  Merchants'  Marine  Ins.  Co.,  and  held  that  a  continuation  clause  in  a  time 
policy  for  twelve  months  was  incorporated  in  a  policy  of  re-insurance  for  the 
same  period,  "  subject  to  the  same  clauses  and  conditions,  &o."    Note  in  s,  328. 

In  Royal  Exchange  Ass.  Co.  v.  Sjoforsakrings  Aktie-Bolaget  Vega  (15th  June, 
1901),  17  Times  L.  R.  599,  Bigham,  J.,  held  that,  under  a  time  policy  for  twelve 
months  with  a  continuation  clause,  a  loss  occurring  after  the  expiration  of 
twelve  months  was  not  recoverable,  and  that  if  the  policy  could  be  considered 
one  for  time  and  a  voyage,  the  voyage  policy  was  invalid,  as  not  sufficiently 
specifying  the  risk.  The  learned  judge  also  expressed  the  opinion  that  a  loss 
occurring  within  the  twelve  months  would  have  been  recoverable.  Note  in 
88.  8,  440. 

The  decision  of  Mathew,  J.,  in  Drief ontein  Consolidated  Gold  Mines  v.  Janson, 
[1900]  2  Q.  B.  339,  cited  in  ss.  89,  99,  428,  803,  834,  was  affirmed  by  a  majority 
of  the  Court  of  Appeal  on  the  21st  June,  1901.  A.  L.  Smith,  M.  R.,  and 
Romer,  L.  J.,  held  that  the  plaintiffs,  a  oompany  incorporated  under  the  laws 
of  the  South  African  Republic,  could  recover  for  a  loss  of  gold,  seized  by  the 
Government  of  the  Republio  a  few  days  before  the  declaration  of  war  against 
this  country.  Vaughan  Williams,  L.  J.,  held  that  the  plaintiffs  were  subjects 
of  the  Republio,  and  that  it  was  against  public  policy  that  British  subjects 
should  indemnify  them  against  a  loss  due  to  a  seizure  of  property  for  the 
purposes  of  an  imminent  war  against  this  country.  Note  also  in  ss.  249,  307,  for 
the  remarks  of  Smith,  M.  R.,  as  to  the  interest  of  shareholders  in  the  property 
of  a  oompany. 
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CHAPTER  I. 

THE  CONTRACT  OF  MARINE  INSURANCE  GENERALLY. 

SECT. 

Definition  of  Terms 1,2 

Nature  of  the  Indemnity  afforded  by  Marine  Insurance .     3 — 6 

1.  Marine  Insurance  is  a  contract  whereby  one  party,  for  Definition  of 
an  agreed  consideration,  undertakes  to  indemnify  the  other  in^^oe. 
against  loss  arising  from  certain  perils  or  sea-risks,  to  which 

his  ship,  merchandise,  or  other  interest  in  a  maritime  adven- 
ture, may  be  exposed  during  a  certain  voyage,  or  a  certain 
period  of  time  (a). 

2.  The  party  interested  in  the  property  or  thing  (b)  insured  Explanation 
is  called  the  insured  or  assured.  ° 

The  property  or  thing  insured  itself  is  called  the  subject  of 
insurance. 

The  title  or  interest  which  the  assured  has  in  the  subject 
of  insurance  is  called  his  insurable  interest 

{a)  Cf.  the  definition  in  the  Marine  W  T^6  editors   have   added  the 

Insurance  Bill,  1899,  s.  1 ;  and  see      ?«*  "f  ***"  because  the  sub- 

ject  of  the  insurance  may  be  some- 
the  definition  of  a  "marine  adven-       thing  whi(jh  ^  nofc  propertyj  ,.,., 

ture,"  ibid.  s.  3.    See  App.  expected  profits. 
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Sect.  2.  The  party  undertaking  to  indemnify  the  assured  against 

loss  is  called  the  insurer  or  underwriter. 

The  consideration  for  which  he  so  undertakes  to  indemnify 
him  is  called  the  premium  (c). 

The  instrument  by  which  the  contract  of  indemnity  is 
effected  is  called  in  England  the  policy. 

That  which  is  insured  against  is  loss' arising  from  marine 
casualties^). 

These  casualties  are  in  technical  language  called,  some- 
times, the  perils  insured  against  and  sometimes  the  risks 
covered  by  the  policy,  expressions  which  mean  one  and  the 
same  thing,  and  are  employed  to  signify  those  causes  of  loss 
against  the  effect  of  which  the  underwriter  undertakes  by  his 
contract  to  indemnify  the  assured. 

The  interest  of  the  assured  is  technically  said  to  be  covered 
by  the  policy,  when  the  sum  or  aggregate  of  sums  insured  in 
the  policy  is  sufficient  to  afford  him  fall  compensation  for 
whatever  loss  that  interest  may  sustain. 

If  the  value  of  his  interest  exceeds  the  sum  insured,  the 
excess  of  interest  is  said  to  be  "  uncovered  by  the  policy"  and 
the  assured  to  be  "  his  own  insurer  to  that  extent." 

When  the  liability  of  the  underwriter  commences  under 
the  contract,  the  technical  mode  of  expressing  this  is  by 
saying  that  "  the  policy  attaches"  or  "  the  risk  begins  to  run" 
from  that  time. 


(c)  The  word  premium  is  generally 
used  only  to  denote  the  stipulated 
sum  of  money  which  the  assured 
usually  pays  to  the  underwriter. 
Lord  Eaher  has,  however,  pointed 
ont  that  the  word  may  be  used  in  a 
wider  sense,  to  cover  the  considera- 
tion (whatever  it  may  be)  which 
moves  from  the  assured  to  the  in- 
surer. In  this  sense  the  premium 
which  a  member  of  a  mutual  insur- 
ance association  pays  is  his  liability 
to  contribute  to  the  losses  of  other 
members.  See  lion  Insurance  Asso- 


ciation v.  Tucker  (1883),  12  Q.  B.D. 
176,  187. 

(d)  " '  Maritime  perils '  mean  the 
perils  consequent  on,  or  incidental 
to,  the  navigation  of  the  sea ;  that  is 
to  say,  perils  of  the  seas,  fire,  war 
perils,  pirates,  rovers,  thieves,  cap- 
tures, seisures  and  restraints,  and 
detainments  of  princes  and  peoples, 
jettisons,  barratry,  and  any  other 
perils,  whether  of  the  like  kind  or 
not,  which  may  be  designated  by  the 
policy."  Marine  Ins.  Bill,  1899, 
s.  3  (2). 
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3.  The  very  essenoe  of  the  contract  of  Marine  Insurance  is      Sect.  3. 
that  it  is  a  contract  of  indemnity  (e) ;  its  sole  and  exclusive  Nature  of  the 
object  is  to  procure  for  the  assured  indemnity,  in  the  strictest  afforded  by- 
sense  of  that  word,  for  any  losses  he  may  sustain  through  the  {^J^ce. 
agency  of  those  sea-risks  against  the  effect  of  which  the 
underwriter  by  the  terms  of  his  policy  stands  pledged  to 

protect  him.  To  prevent  the  assured  from  suffering  loss  by 
means  of  any  of  the  perils  insured  against  is  the  single  aim 
of  a  contract  of  Marine  Insurance,  and  its  whole  spirit  would 
be  violated  if  he  could  make  the  occurrence  of  any  such 
casualties  a  means  of  gain,  for  this  would  be  to  give  him  an 
interest  in  procuring  sea-losses,  which  would  be  opposed  to 
every  principle  of  commercial  policy  (/).  Hence  an  interest 
in  the  subject  of  insurance  is  of  the  very  essenoe  of  the  right 
to  recover  upon  the  contract  (g).  In  the  absence  of  such  an 
interest  the  plaintiff  is  not  damnified,  although  there  may 
have  been  a  total  loss  of  the  thing  insured. 

4.  Indemnity,  then,  being  the  sole  object  of  the  contract  Nature  and 
of  Marine  Insurance,  it  becomes  important  to  inquire  into  the  indemnity. 
nature  and  extent  of  the  indemnity  it  professes  to  afford. 

In  France  and  some  other  foreign  countries  the  contract  In  Franco. 


(e)  This  principle  may,  however, 
be  violated  by  means  of  a  valued 
policy,  the  valuation  of  the  subject 
of  insurance  therein  being  in  gene- 
ral conclusive  against  both  parties. 
Therefore  it  has  been  said  that  "a 
policy  of  insurance  is  not  a  perfect 
contract  of  indemnity.  It  must  be 
taken  with  this  qualification,  that 
the  parties  may  agree  beforehand 
in  estimating  the  value  of  the  sub- 
ject assured,  by  way  of  liquidated 
damages,  as,  indeed,  they  may  in 
any  other  contract  to  indemnify." 
Opinion  of  the  Judges  in  Irving  v. 
Manning  (1847),  1  H.  L.  C.  287, 
307 ;  see  also  McArthur,  Marine  Ins. 
p.  68,  where  it  is  shown  that  in 
open  policies  on  ship,  in  conse- 
quence of  the  recognized  method  of 


computing  the  value  after  a  loss, 
the  assured  recovers  more  than  his 
real  loss  when  the  freight  is  also 
insured.  Under  policies  on  freight, 
again,  the  assured  may  recover  more 
than  an  indemnity,  as  in  case  of  a  loss 
he  is  entitled  to  be  paid  the  gross 
freight,  i.e.,  without  any  deduction 
in  respect  of  the  expenses  which 
would  have  been  incurred  after  the 
loss  to  earn  the  freight.  On  the 
other  hand,  in  respect  of  cargo  gene- 
rally, he  recovers  less  than  his  loss 
under  an  open  policy.  See  post, 
Part  I.  Chap.  XIII.  "  Valuation." 

(/)  Assecuratus  non  quaerit  lucrum 
sed  agit  ne  in  damno  sit.  Straccha  de 
Assecurationibus,  gl.  20,  No.  4. 

(g)  Lucena  v.  Orawfurd  (1806),  2 
B.  &  P.  N.  R.  269. 
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conn 

in 

States. 


Sect.  4.  used  to  be  rigorously  confined  to  an  indemnity  against  such 
losses  only  as  might  be  caused  by  the  perils  of  the  sea  to 
some  property  of  which  the  assured  was  actually  in  possession 
at  the  time  of  the  loss ;  it  was  not  allowed  to  extend  to  an 
indemnity  against  the  loss  of  that  gain  or  profit  which  the 
same  perils  prevented  him  from  realising  (A). 
In  tiiis  In  this  country,  however,  and  in  the  United  States,  a  more 

unify  And 

the  united  liberal  policy  has  always  prevailed,  and  the  contract  of 
Marine  Insurance  was  always  considered  applicable  to  pro* 
tect  men,  not  only  against  such  events  as  may  occasion  the 
deprivation  of  that  which  they  may  actually  possess,  but 
against  those  also  which  would  intercept  from  them  the 
advantage  or  profit  which,  but  for  such  ;  events,  they 
would  acquire  in  the  ordinary  and  probable  course  of 
things  (t). 

Hence  in  this  country,  as  we  shall  see  more  at  large  here- 
after, the  loss  arising  from  the  interception,  by. the  perils  in- 
sured against,  of  future  freight  and  expected  profit  is  quite 
as  legitimate  an  object  of  that  indemnity  which  Marine 
Insurance  can  afford  as  the  damage  actually  inflicted  by 
the  same  perils  upon  ships  or  merchandise. 


Interest 
exposed  to 
risk  indis- 
pensable 
to  every 
contract  of 
marine 
insurance. 


5.  Not  only,  as  we  have  already  seen,  must  the  assured 
have  an  interest  in  the  subject  of  the  insurance,  but  it  is  an 
indispensable  requisite  of  every  contract  of  Marine  Insurance, 
properly  so  called,  that  the  subject  of  the  insurance  should  be 
exposed  to  the  risk  of  loss  from  the  perils  insured  against, 
upon  the  voyage  or  during  the  period  over  which  the  indem- 
nity is  by  the  terms  of  the  contract  made  to  extend  (/). 
This  is  the  most  fundamental  principle  in  the  whole  law  of 
Marine    Insurance.      Principah  fundamentum  assecuratiotm 


(A)  By  a  law  of  the  12th  August, 
1885,  Articles  334  and  347  of  the 
French  Code  de  Commerce  were 
amended,  and  now  insurances  may 
be  effected  on  profits.  The  prohibi- 
tion of  insurances  on  freight  was  at 
the  same  time  removed.     See  the 


present  Article  334  of  the  Code. 

(»)  Per  Lawrence,  J.,  in  Lucena 
r.  Crawford  (1806),  2  B.  &  P.  N.  B. 
301. 

(J)  1  Emerigon,  o.  i.  s.  1,  p.  6 ;  1 
Benecke,  System  des  Assecnranz,  o.  i. 
p.  23. 
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est  riskum  seu  inter  esse  assecuratorum ;   sine  quo  non  potest      Sect.  5. 
subsistere  assecuratio  (k). 

The  contract  of  Marine  Insurance,  in  short,  is  nothing  but 
a  contract  of  indemnity  against  the  risk  of  loss  by  sea  perils, 
and  the  premium  is  nothing  but  the  price  paid  for  this  indem- 
nity ;  it  is  obvious,  therefore,  that  if  the  assured  is  not  really 
interested  in  something  which  he  runs  the  risk  of  losing  by 
the  perils  of  the  sea,  there  is  no  consideration  for  the  sum  he 
has  paid :  and  as  the  foreign  jurists  express  it,  no  matter  on 
which  the  contract  can  work,  for  its  very  constituent  element 
is  the  possibility  of  loss  from  marine  casualties  (/).  With 
the  commencement  of  exposure  to  the  risk  of  loss  by  the 
perils  insured  against  the  policy  is  said  to  attach ;  and  any 
loss  that  occurs  earlier,  let  the  cause  be  what  it  may,  is 
uncovered.  Therefore,  if  the  subject  of  the  insurance  be 
totally  lost  before  the  policy  has  attached,  the  underwriter 
pays  nothing;  but  he  must  return  the  premium  received, 
because  there  has  been  a  complete  failure  of  consideration  for 
what  was  otherwise  a  valid  and  binding  contract. 

6.  Thus  it  appears  that  two  things  are  mainly  essential  to  Distinction 
every  contract  of  Marine  Insurance  : —  contracts  of 

marine  in- 

1.  An  interest  in  the  subject  of  insurance.  snrance  and 

2.  Exposure  of  that  interest  to  risk  of  loss  or  detriment  by 

sea  perils. 

It  is  the  necessity  for  these  requisites  which  entirely  dis- 
tinguishes contracts  of  marine  insurance,  properly  so  called, 
from  mere  wagers  upon  the  issue  of  maritime  adventures. 

Such  maritime  wagers,  although  framed  externally  as 
policies  of  sea  assurance,  and  therefore  called  wager  policies, 
have,  as  we  shall  see  more  at  large  hereafter,  been  prohibited 
ig  this  country  by  a  solemn  act  of  the  legislature,  and  in 

(A)  Casaregis,  Disc.  4,  No.  1,  cited  No.  88.    En  nn  mot,  la  perte  on  le 

by  Emeiigon,  ubi  tupra.  dommage  oonsideres  dans  l'incerti- 

(l)  Si  nonadeetriBionmasseonratio  tnde  dee  evenemens  sont  la  matiere 

non  valet,  nam  non  adest  materia  in  de  ce  eontrat.      1  Emerigon,  c.  i, 

qu4  forma  potest  fundari,    Rocons,  s.  1,  p.  6. 


wagers. 
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Sect.  6,  most  other  maritime  states  are  either  expressly  forbidden  or 
practically  disused :  and  this  on  the  ground  that  it  is  plainly 
opposed  to  the  true  interests  of  a  mercantile  state  to  enable 
those  who  have  no  real  stake  in  the  safety  of  a  maritime 
adventure  to  give  themselves  (by  means  of  such  a  contract) 
a  great  interest  in  its  loss  or  destruction. 
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SECT. 

What  Insurances  must  be  made 

by  a  Policy 7—8 

Different  kinds  of  Policies    ....       9 

Form  of  Lloyd's  Policy    10 

Clauses  and  formal  Requisites  of 

thePolicy    11—28 

Express  Warranties  and  occa- 
sional Clauses 29 


SECT. 

Conditions  implied  in  the  Policy    30 

The  Stamping  of  Policies. . .  .31 — 33 

TheSlip  34—39 

Corrections  and  Alterations  in 
thePolicy    40—51 

Forfeiture,  Renewal  and  Res- 
cission of  the  Policy 52—54 


7.  The  instrument  in  which  the  oontract  of  sea  insurance  What  is  a 

•  .  policy. 

is  generally  embodied  is  called  a  policy  of  insurance  (a). 

In  the  interest  of  the  revenue  various  Stamp  Acts  have  Whatinsur- 
made  the  use  of  stamped  policies  compulsory  (b).    The  Stamp  made  by  a 
Act,  1891,  which  repealed  all  the  enactments  then  in  force  P0110^- 
relating  to  the  stamping  of  policies,  provides  that  a  oontract 
for  sea  insurance  (other  than  such  insurance  as  is  referred  to 
in  the  55th  Bection  of  the  Merchant  Shipping  Act  Amend-     * 
ment  Act,  1862  (25  &  26  Vict.  o.  63) )  shall  not  he  valid 
unless  it  is  expressed  in  a  policy  (c). 

A  policy  of  insurance  is  defined  in  the  Act  as  including 
"  every  writing  whereby  any  oontract  of  insurance  is  made 
or  agreed  to  be  made,  or  is  evidenced  "  (d). 

For  the  purposes  of  the  Act,  the  expression  "  policy  of  sea 


(a)  From  the  Italian  polizza  tTasse- 
curazione. 

(b)  35  Geo.  8,  c.  63 ;  54  Geo.  3, 
o.  144  ;  30  Vict.  o.  23. 

(<?)  54  &  66  Vict.  o.  39,  s.  93  (1), 
re-enacting  in  substance  the  pro- 
vision of  30  Vict.  c.  23,  s.  7,  as  to 
the  stamping  of  the  policy :  see  po*t, 


as.  31 — 33.  As  to  admitting  an 
alleged  copy  of  a  policy  when  the 
execution  of  a  policy  is  itself  in  issue, 
see  Stowe  v.  Qaerner  (1870),  L.  B. 
5  Ex.  155. 

(rf)  54  &  55  Vict.  o.  39,  s.  91.  Cf. 
30  Vict.  c.  23,  s.  4 ;  and  see  Home 
Marine  Insnranoe  Co.  v.  Smith, 
[1898]  2  Q.  B.  351. 
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Bsc**?*  insurance  "  \ej  means  **  any  insurance  (including  re-insoranoe) 
made  upon  any  ship  or  Teeiel,  or  upon  the  machinery,  tackle, 
or  furniture  of  any  ship  or  ve^eL,  or  upon  any  goods,  mer- 
chandise, or  property  of  any  description  whateyer  on  board 
of  any  ship  or  Tessel,  or  upon  the  freight  of,  or  any  other 
interest  which  may  be  lawfully  insured  in  or  relating  to,  any 
ship  or  vessel,  and  includes  any  insurance  of  goods,  merchan- 
dise, or  property  for  any  transit  which  includes  not  only  a 
sea-ri^k,  but  also  any  other  risk  incidental  to  the  transit 
insured  from  the  commencement  of  the  transit  to  the  ultimate 
destination  covered  by  the  insurance  "  ('/). 

Further,  the  Act  declares  that  a  contract  for  sea  insurance 
includes  any  agreement  whereby  "  any  person,  in  considera- 
tion of  any  sum  of  money  paid  or  to  be  paid  for  additional 
freight  or  otherwise,  takes  upon  himself  any  risk  attending 
goods,  merchandise,  or  property  of  any  description  whatever, 
while  on  board  of  any  ship  or  vessel,  or  engages  to  indemnify 
the  owner  of  any  such  goods,  merchandise,  or  property  from 
any  risk,  loss,  or  damage  "  (*?). 

The  insurances  referred  to  in  the  doth  section  of  the  Mer- 
chant Shipping  Act  Amendment  Act,  1862  (A),  which  there- 
fore do  not  require  a  policy,  are  insurances  by  owners  of 
ships  against  claims  for  (1)  loss  of  life  or  personal  injury 
caused  to  any  persons  carried  in  such  ships,  (2)  damage  or 
loss  caused  to  any  goods,  merchandise,  or  other  things  what- 
soever on  board  such  ships,  (3)  loss  of  life  or  personal  injuries 
caused  by  the  improper  navigation  of  such  ships  to  persons 
carried  in  other  ships  or  boats,  (4)  loss  or  damage  caused  by 
the  improper  navigation  of  such  ships  to  any  goods,  merchan- 
dise, or  other  things  whatsoever  on  board  other  ships  and 
boats. 

(e)  "  Policy    of    sea   insurance  "  (h)  26  &  26  Vict.  c.  63,  repealed 

teems  in  this  definition  to  be  used  in      by  the  Merchant  Shipping  Act,  1894. 

the  sense  of  "contract  for  sea  in-      S'  ^  is  re-enacted  in  s,  506  of  the 

Merchant  Shipping  Act,  1894.  S.64, 


snrance." 


which  is  referred  to  in  a.  65,  is  in 
(/)  54  &  65  Vict.  c.  89,  s.  92  (1).  substance  re-enacted  in  s.  503  of  the 
(?)  Ibid.  s.  92  (2).  later  Act. 
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8.  A  policy  of  sea-insurance  is  not  valid  when  it  is  made      Sect.  8. 
for  any  time  exceeding  twelve  months  (t).  Statutory 

A  policy  of  sea  insurance  is  not  valid  unless  it  specifies  the  a  policy. 
particular  risk  or  adventure  (A-),  the  names  of  .the  subscribers 
or  underwriters,  and  the  sum  or  sums  insured  (/). 

By  a  document  called  an  "open  cover"  an  underwriter 
agreed  to  re-insure  an  insurance  company  to  the  extent  of 
the  excess,  over  certain  amounts  mentioned  in  the  document, 
of  the  risks  to  be  undertaken  by  them  from  time  to  time,  on 
goods  shipped  by  certain  steamship  lines.  The  limit  of  the 
excess  on  any  one  ship  was  specified.  The  Court  of  Appeal 
held  that  the  document  was  a  contract  for  sea-insurance 
within  sect.  93  (1)  of  the  Stamp  Act,  1891,  and  that  it  did 
not  specify  the  Bum  insured,  and  was  therefore  invalid  as  a 
policy  (m).  '    :  -  > 

Every  policy  must  contain  the  name  or  firm  of  one  or 
more  persons  interested  in  the  insurance,  or  of  the  consignor 
or  consignee  of  the  property  insured,  or  of  the  person  or 
persons  residing  in  this  country  who  shall  receive  the  order 
for  and  effect  the  insurance,  or  of  the  person  or  persons  who 
shall  give  such  order  to  the  agent  immediately  employed  to 
effect  the  insurance;  otherwise  the  same  is  to  be  null  and  void 
to  all  intents  and  purposes  (n). 

9.  We  will  now  advert  briefly  to  the  division  frequently  Classifications 
made  of  policies  into  interest  and  wager,  valued  and  open,  °  po  cle8, 
named  and  floating,  time  and  voyage  policies. 

An  interest  policy  is  one  which  shows  by  its  form  that  the  Interest  and 
assured  has  a  real,  substantial  interest  in  the  thing  insured :  JJSaiies. 
in  other  words,  that  the  contract  embodied  by  the  policy  is  a 
contract  of  indemnity,  and  not  a  wager.     All  the  oommon 
forms  of  policy  are  adapted  to  transactions  of  this  nature ; 

(i)  Stamp  Act,  1891,  s.  93  (2),  (3).  (1875)   L.  R.    10  Ch.   542,   on.  the 

(k)  See  Edwards   v.    Aberayron  similar  provision  in  30  Vict.  c.  23, 

Mutual  Ship  Ins.  Society  (1875),  1  s.    7  ;     Home  Ins.  Co.  v.  Smith, 

Q.  B.  D.  563.  [1898]  2  Q.  B.  351. 

(/  Stamp  Act,  1891,  s.  93(3).    In  (m)  Ibid. 

re  The  Arthur  Ayerage  Association,  (n)  28  Qeo,  3,  o.  56,  ss.  1,  2, 
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Form  of  a 
wager  policy. 


Beet.  0.      and  every  policy  is  taken  to  be  an  interest  policy,  unless  the 
contrary  is  clearly  expressed  on  the  face  of  it  (o). 
Definition  of  a      A  wager  policy,  (sometimes  called  an  honour  policy),  is  one 

wager  policy.       t.  ..  .  . 

which  contains  .words  implying  that  the  contract  it  embodies 
is  not  really  an  insurance,  but  a  wager;  i.  e.f  a  pretended  insu- 
rance, founded  on  a  fictitious  risk,  where  the  assured  has  no 
interest  in  any  thing  insured,  and  can,  therefore,  sustain  no 
loss  by  the  happening  of  any  of  the  casualties  against  which 
the  supposed  insurance  professes  to  protect  him  (p). 

A  wager  polioy  is  generally  known  by  having  one  or  other 
of  the  following  clauses  written  on  the  face  of  it : — "  interest 
or  no  interest "  ;  or,  "  without  further  proof  of  interest  than 
the  polioy " ;  or,  "  policy  to  be  deemed  sufficient  proof  of 
interest "  (q) ;  or,  "  without  benefit  of  salvage  to  the  insurer," 
or  some  analogous  clause,  showing  that  the  assured  means  to 
give  no  proof  of  his  having  any  interest  whatever  in  the 
subject  insured,  except  the  mere  production  of  the  policy 
itself ;  and  thereby  bringing  him  directly  within  the  scope  of 
the  Act  19  Geo.  2,  c.  37,  s.  1,  which  prohibits  all  such 
policies,  as  gaming  policies,  exoept  in  certain  specified  oases. 

A  valued  policy  is  one  in  which  the  agreed  value  of  the 
subject  insured,  as  between  the  assured  and  underwriter,  for 
the  purposes  of  the  insurance,  is  expressed  on  the  face  of  the 
policy. 

An  open  policy  is  one  in  which  the  value  of  the  subject 
insured  is  not  thus  fixed  or  agreed  in  the  policy,  as  between 
the  assured  and  the  underwriter,  but  is  left  to  be  estimated 
in  case  of  loss. 

The  chief  practical  difference  between  valued  and  open 
policies  in  case  of  loss  is  that  in  the  former  the  value  is  fixed 


Definition  of 
a  yalued, 


and  of  an 
open  policy. 


(o)  See  Cousins  v.  Nantes  (1811), 
3  Taunt.  513. 

(p)  Though  such  a  polioy  is  termed 
a  wager  policy,  it  may  in  fact  be  made 
in  order  to  protect  an  insurable 
interest.  On  the  other  hand  a  policy 
in  form  an  interest  policy  may  not 
be  intended  to  protect  a  real  interest, 


and  may  be  void  for  want  of  insurable 
interest.  See  post,  as.  311 — 313;  see 
also  the  Marine  Insurance  Bill,  1899, 
s.  4. 

(?)  Murphy  v.  Bell  (1828),  4  Bing. 
667.  The  clause  which  makes  the 
policy  itself  proof  of  interest  is  com- 
monly called  the  "  p.  p.  i."  clause. 
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by  the  policy ;  in  the  latter  it  must  be  proved  by  the  pro-      Sect.  9. 
duction    of    tradesman's    bills,  invoices,  bills  of    shipping 
charges,  surveyor's  estimates,  and  other  necessary  vouchers. 

As  the  value  of  ship  and  freight  is  more  difficult  to  prove 
in  this  way  than  the  value  of  goods,  the  former  interests  are 
generally  insured  in  valued,  the  latter  frequently  in  open 
policies. 

A  voyage  policy  is  one  in  which  the  limits  of  the  voyage  Voyage  and 

r  .       i  .       i  ••  .  *    o     time  policies. 

are  designated  in  the  policy  by  specifying  a  certain  place  at 
which  it  is  to  begin  (called  the  terminus  a  quo) ;  and  another 
at  which  it  is  to  end  (called  the  terminus  ad  quern) :  as,  for 
instance,  where  a  Bhip  is  insured  "  at  and  from  London  to 
Buenos  Ayres." 

A  time  policy  is  one  in  which  the  limits  of  the  risk  are 
designated  only  by  certain  fixed  periods  of  time,  at  which  it 
is  respectively  to  begin  and  end :  as  where  a  ship  is  insured 
"  from  the  first  day  of  January,  a.d.  1901,  to  the  1st  day  of 
June,  1901, "  or  for  3,  6,  or  12  months,  &o. 

Policies  are  also  occasionally  effected  which,  in  form,  par-  Policies 

.  which  in  form 

take  of  the  nature  both  of  time  and  voyage  policies ;  as  are  both  time 
where  a  ship  is  insured  "  from  London  to  Buenos  Ayres  for  ^HcieT1^ 
six  months ;  "  or,  "  from  the  first  of  January,  1901,  to  the 
1st  of  June,  in  the  same  year,  on  the  ship  at  and  from 
London  to  Buenos  Ayres ; "  or  "  for  twelve  months  from  the 
date  of  sailing  from  Leith." 

These  policies,  however,  as  we  shall  see  more  at  large 
hereafter,  are  effectively  time  policies ;  the  risk  commencing 
and  expiring  with  the  limits  of  time  specified  therein. 

A  named  policy  is  one  in  which  the  adventure  is  limited  to  Named  and 
a  ship  specifically  named  therein,  as  where  goods  by  the  ship  j^ckf. 
Emma  are  insured  from  Hamburg  to  London. 

A  floating  policy  is  one  in  which  there  is  no  limitation  of 
the  risk  to  a  particular  ship,  as  where  goods  "  on  ship  or 
ships  "  are  insured  for  the  same  voyage  (r). 

(r)  A  floating  policy  is  defined  in  scribes  the  insurance  in  general 
the  Marine  Insurance  Bill,  1899,  terms,  and  leaves  either  the  name  of 
a.  30  (1),  as  "a  policy  which  de-      the  ship  or  ships  or  other  particulars 
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Sect.  10. 

Our  common 
form  of  sea- 
policy. 


Common 
printed  form 
of  the  policy 
in  blank. 


S.  G.  (*). 


£ 


10.  The  Forms  of  Policy  employed  in  different  mercantile 
communities  are  exceedingly  various;  the  merchants  and 
underwriters  of  our  own  country  have  adhered  with  per- 
severiDg  tenacity  to  the  old  and  hardly  intelligible  form 
which  was  introduced  at  an  early  period  into  England  (*) ; 
and  although  this  hew  always  been  regarded  by  our  Courts  of 
Law  as  an  absurd  and  incoherent  instrument  (t),  yet  length  of 
time  and  a  variety  of  decisions  have  now  given  it  such  a 
degree  of  certainty  that  it  is  likely  now  to  be  retained  among 
the  chief  instruments  of  English  commerce  (w). 

The  following  is  the  common  printed  form  of  policy 
which  was  adopted  as  the  statutory  form  in  the  previous 
Stamp  Acts. 


M  ft  (S)  Blanks  ..\y 

forth 


Delivered  the 

day  of 

,  19—. 

No. . 

[Sta*p.] 

£10,000 
[aggregate  of 
rams  insured.] 


Be  itxnownthat  (1)  ,   ,.- 

N    '  for  the  name  or 

[  .  ]  as  well  in  names  of  the 

z.  pfcrty  for  whom 

[  ]  own  name  as  for  and  in  the  name  and  or  by  whom  the 

names  of  all  and  every  other  person  or  persons,  to  whom 
the  same  doth,  may  or  shall  appertain,  in  part  or  in 
all ;  doth  make  assurance,  and  cause  (2)  [ 

1  and  them  and  every  of  them  to  be  (8)  Clause  "lost 

1/n-i  i  a         in  /sr  or  not  lost." 

insured,  (3)  lost  or  not  lost,  at  and  from  (4)  [  /4)  Blank  for  the 

]  (5)  upon  any  aSS?0' 
kind  of  goods  and  merchandises,  and  also  upon  the  body,  J^ 

tackle,  apparel,  ordnance,  munition,  artillery,  boat  and  fymg  the  subject 
other  furniture,  of  and  in  the  good  ship  or  vessel,  (6)  (6)  Blanks  for 
called  the  [  &£2l£,,h,p 

] ;   whereof  is  master,  under  God,  for  the  present 


to  be  defined  by  subsequent  declara- 
tion." 

(*)  It  was  adopted  as  a  statutory 
form  of  policy  in  35  Geo.  3,  c.  63, 
and  30  Viot.  o.  23,  the  schedules 
annexed  to  which  contained  this 
form.  These  Acts  provided  for  the 
issue  of  printed  forms  of  this  policy 
in  blank,  duly  stamped,  by  the  Com- 
missioners of  Stamps  and  the  Com- 
missioners of  Inland  Revenue  respec- 
tively. There  is  no  such  provision 
in  the  Stamp  Act,  1891. 

{t)  Per  Buller,  J.,  4  T.  R.  210, 


"  It  is  wonderful  that  policies  should 
be  drawn  with  so  much  laxity  " : 
Lawrence,  J.,  in  Marsden  r.  Reed 
(1803),  3  East,  579.  "This  policy 
of  insurance  is  a  very  strange  in- 
strument, as  we  all  know  and  feel1' : 
per  Mansfield,  C.  J.,  in  Le  Chemi- 
nant  v.  Pearson  (1812),  4  Taunt,  380, 
&c. 

(m)  The  Marine  Insurance  Bill, 
1899,  recognized  it  as  the  standard 
form  of  policy.    See  Sohed.  I. 

(x)  For  the  suggested  meanings 
of  these  letters,  see  Gow,  p.  30, 
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voyage  (6)  [  ],     Sect.  10, 

or  whosoever  else  shall  go  for  master  in  the  said  ship, 
or  by  whatsoever  other  name  or  names  the  same  ship 
or  the  master  thereof  is  or  shall  be  named  and  called. 

(7)  Beginning  the  adventure  upon  the  said  goods  (7)  Description 
and  merchandises  from  the  loading  thereof  on  board  mencement.con- 

the  said  Ship  [  ] ;  termination  of 

upon  the  said  ship,  &c.  [  ],  tberi8k- 

and  so  shall  continue  and  endure,  daring  her  abode 
there  on  the  said  ship,  &c. ;  and  further,  until  the  said 
ship,  with  all  her  ordnance,  tackle,  apparel,  &c,  and 
goods  and  merchandises  whatsoever,  shall  be  arrived 

at[  ]; 

upon  the  said  ship,  &c,  until  she  hath  moored  at  anchor 
twenty-four  hours  in  good  safety,  and  upon  the  goods 
and  merchandises,  until  the  same  be  there  discharged 
and  safely  landed. 

(8)  And  it  shall  be  lawful  for  the  said  ship,  &c,  in  (8)  Liberty  to 

,.  V  touch  and  stay. 

this  voyage,  to  proceed,  sail  to,  and  touch,  and  stay  at 
any  ports,  or  places  whatsoever,  [ 

]  without  prejudice  to  this 
insurance. 

(9)  The  said  ship,  &c,  goods  and  merchandises,  &c,  (JO  Valuation 
for  so  much  as  concerns   the  assured,  by  agreement  blank  for  insert- 
between  the  assured  and  assurers  in  this  policy,  are  and 

shall  be  valued  at  [ 

(10)  Touching  the  adventures  and  perils  which  we,  (10)  Clause 
the  assurers,  are  contented  to  bear  and  do  take  upon  us  perils  insured 
in  this  voyage,  they  are  of  the  seas,  men-of-war,  fire, 
enemies,  pirates,  rovers,  thieves,   jettisons,  letters  of 

mart  and  counter-mart,  surprisals,  takings  at  sea, 
arrests,  restraints  and  detainments  of  all  kings,  princes 
and  people  of  what  nation,  condition  or  quality  soever, 
barratry  of  the  master  and  mariners,  and  of  all  other 
perils,  losses  and  misfortunes  that  have  or  shall  come  to 
the  hurt,  detriment  or  damage  of  the  said  goods  and 
merchandises,  and  ship,  &c,  or  any  part  thereof. 

(11)  And  in  case  of  any  loss  or  misfortune,  it  shall  (u)  Sue  and 
be  lawful  to  the  assured,  their  factors,  servants  and 
assigns,  to  sue,  labour,  and  travel  for,  in,  or  about  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and 
merchandises,  and  ship,  &c.,  or  any  part  thereof,  without 
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Sect.  10.  prejudice  to  this  insurance ;  to  the  charges  whereof  we 
the  assurers  will  contribute,  each  one  according  to  the 
rate  and  quantity  of  his  sum  herein  assured. 

(12)  And  it  is  especially  declared  and  agreed  that  no  (12)  Waiver 

ClaUSO 

acts  of  the  insurer  or  insured,  in  recovering,  saving,  or 
preserving  the  property  insured,  shall  be  considered  as  a 
waiver  or  acceptance  of  abandonment  (y). 

(13)  And  it  is  agreed  by  us,  the  insurers,  that  this  (is)  Clause  as  to 
writing,  or  policy  of  assurance,  shall  be  of  as  much  effect oftS 
force  and  effect  as  the  surest  writing  or  policy  of  assur-  ** lcy* 

ance  heretofore  made  in  Lombard  Street  or  in  the  Royal 
Exchange,  or  elsewhere  in  London. 

(14)  And  so  we  the  assurers  are  contented  and  do  (w)  Promise  of 
promise,  and  bind  ourselves  each  one  for  his  own  part,  to  mdemn3y?era 
our  heirs,  executors  and  goods,  to  the  assured,  their 

heirs,  executors,  administrators  or  assigns,  for  the  true 
performance  of  the  premises. 

(15)  Confessing  ourselves  paid  the  consideration  due  (is)  Admow- 
unto  us  for  this  assurance  by  the  assured  at  and  after  receipt  of 
the  rate  of  (16)  [  fi^Bi^k  for 

-]  inserting  rate  of 

J*  premium. 

(17)  In  witness  whereof  we,  the  assurers,  have  sub-  (17)  Attestation 
scribed  our  names  and  sums  insured  in  London.  uae" 

(18)  N.B.  Corn,  fish,  salt,  fruit,  flour  and  seed  are  (18)  Common 

m    »  m  *  ii       memorandum. 

warranted  free  from  average,  unless  general,  or  the 
ship  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides  and 
skins  are  warranted  free  from  average  under  5/.  per 
cent. ;  and  .all  other  goods,  also  the  ship  and  freight, 
are  warranted  free  from  average  under  3/.  per  cent., 
unless  general,  or  the  ship  be  stranded. 

(19)   T  (19)  Blank  space 

m  which  is  to  be 
£     (sum  in  figures)  A.  3.  (sum  in  word*)        day  of  ad.         inserted  the  sub- 

£    (        ditto       )  0.  D.  (       ditto       )        day  of         a.d.        SafiStaMta 

£     (         ditto        )  E.  F.  (        ditto        )         day  of  A.D.         snm  he  insures, 

v  /  v  .  andthedateof 

(and  so  on,  until  the  aggregate  amount  of  the  different  h*8  subscription 
sums  subscribed  by  each  underwriter  equals  the  amount 
required  to  be  insured). 

Lloyd's  This  form  of  policy  is  known  as  Lloyd's  policy.     It  has 

^°  °*'  been  in  use  not  only  among  the  underwriters  at  Lloyd's,  but 

(y)  The  waiver  clause  is  not  found  in  the  statutory  policies.  Policies 
without  the  olause  are  still  printed  by  the  Committee  of  Lloyd's,  but  very 
seldom  used. 
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also  very  generally  among  private  underwriters  throughout     Sect.  10. 

the  United  Kingdom,  and  has  been  in  substance  adopted  by 

the  oompanies.  Strictly  speaking,  however,  the  term  "Lloyd's  "  Anchor 

policy  "  denotes  a  policy  with  the  device  of  an  anchor  in  the 

margin,  encircled  by  the  words :    "  For  signature  by  the 

underwriting  members  of  Lloyd's  only."    Any  person  who 

without  the  authority  of  the  society,  or  without  lawful  excuse, 

imitates  the  stamp  or  mark  used  to  denote  a  Lloyd's  policy, 

or  utters  or  uses  a  polioy  with  such  stamp  or  mark,  is  liable 

to  a  penalty  under  Lloyd's  Act,  1871  (34  Vict.  c.  xxi).     The 

peculiar  value  of  such  a  policy  lies  in  the  fact  that  great  care 

is  exercised  in  the  election  of  members  of  the  society,  and 

that  each  member  is  required  on  election  to  deposit  a  sum  of 

at  least  5,000/.  to  cover  his  engagements. 

In  1898,  owing  to  a  feeling  that  war  risks  should  not  be 
oovered  by  any  ordinary  insurance,  the  policy  in  use  at 
Lloyd's  was  by  a  resolution  of  the  members  modified  by  the 
insertion  of  the  following  clause  between  the  clauses  num- 
bered (13)  and  (14)  above :  "  Warranted  nevertheless  free  of 
capture,  seizure  and  detention,  and  the  consequences  thereof, 
or  of  any  attempt  thereat,  piracy  excepted,  and  also  from  all 
consequences  of  hostilities  or  warlike  operations  whether 
before  or  after  declaration  of  war."  At  the  beginning  of 
1899,  however,  this  resolution  was  superseded  by  another 
resolution  which  declared  that  all  policies  at  Lloyd's  should 
oontain  this  warranty  against  (or,  to  use  a  more  oorreot  ex- 
pression, this  exception  of)  war  risks,  unless  the  contrary  be 
written  or  printed  in  the  slip  or  the  agreement  previously 
signed  or  initialed  by  the  underwriters. 

Since  then,  the  Committee  of  Lloyd's  have  supplied  policies 
either  with  or  without  this  "  free  of  capture  "  clause.  The 
policy  with  this  clause  is  only  supplied  when  specially 
asked  for. 

Other  clauses  are  usually  inserted  in  policies  so  as  to  meet  Additional 

Q1&UB66 

the  circumstances  of  the  adventure  insured.  In  insurances 
on  ships  the  general  practice  now  is  to  incorporate  in  voyage 
and  time  policies  respectively  a  number  of  printed  clauses, 
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Sect.  10.  called  the  "  Institute  Voyage  Clauses  "  and  the  "  Institute 
Time  Clauses,"  which  have  been  altered  from  time  to  time  (~). 
The  most  important  of  these  is  the  clause  known  as  the  colli- 
sion or  running-doicn  clause,  which  was  originally  introduced 
in  consequence  of  the  decision  in  De  Vaur  v.  Salvador  [a), 
and  has  been  expanded  to  meet  the  requirements  of  under- 
writers and  assured. 

The  following  is  the  collision  clause  in  the  Institute  clauses 
for  1901  (6)  :— 

And  it  is  farther  agreed  that  if  the  ship  hereby  insured 
shall  come  into  collision  with  any  other  ship  or  vessel,  and 
the  assured  shall  in  consequence  thereof  become  liable  to 
pay,  and  shall  pay  by  way  of  damages  to  any  other  person 
or  persons  any  sum  or  sums  not  exceeding  in  respect  of 
any  one  such  collision  the  value  of  the  ship  hereby  insured, 
we,  the  assurers  will  pay  the  assured  such  proportion  of 
three-fourths  of  such  sum  or  sums  so  paid  as  our  respective 
subscriptions  hereto  bear  to  the  value  of  the  ship  hereby 
insured,  and  in  cases  in  which  the  liability  of  the  ship  has 
been  contested,  or  proceedings  have  been  taken  to  limit 
liability,  with  the  consent  in  writing  of  two-thirds  of  the 
subscribers  to  this  policy  in  amount,  we  will  also  pay  a  like 
proportion  of  three-fourths  of  the  costs  which  the  assured 
shall  thereby  incur,  or  be  compelled  to  pay ;  but  when 
both  vessels  are  to  blame,  then  unless  the  liability  of  the 
owners  of  one  or  both  of  such  vessels  becomes  limited  by 
law,  claims  under  this  clause  shall  be  settled  on  the 
principle  of  cross-liabilities  as  if  the  owners  of  each 
vessel  had  been  compelled  to  pay  to  the  owners  of  the 
other  of  such  vessels  such  one-half  or  other  proportion  of 
the  latter' b  damages  as  may  have  been  properly  allowed 
in  ascertaining  the  balance  or  sum  payable  by  or  to  the 
assured  in  consequence  of  such  collision  (c). 


(z)  See  App.,  where  the  Institute 
clauses  for  1901  are  set  out. 

{a)  (1836),  4  A.  &  E.  420. 

(b)  For  older  forms  of  the  collision 
clause,  and  their  effect,  see  Thomp- 
son c  Reynolds  (1857),  7  E.  &  B. 
172;  Taylor  r.  Dewar  (1864),  5  B. 
&  S.  58 ;  Xenos  v .  Fox  (1868),  L.  R. 
8  C.  P.  630. 


(e)  The  stipulation  as  to  the  cost 
of  proceedings  was  inserted  in  con- 
sequence of   Xenos  r.   Fox,   supra. 

The  present  rule  as  to  cross-liabilities 

was  introduced  in  consequence  of  the 

decision  in  London  SS.  Ins.  Co.  v. 

Grampian  SS.  Co.  (1889),  24  Q.  B.  D. 

663. 
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Provided  always  that  this  clause  shall  in  no  case  extend  Sect.  10. 
to  any  sum  which  the  assured  may  become  liable  to  pay, 
or  shall  pay  for  removal  of  obstructions  under  statutory 
powers  (</),  for  injury  to  harbours,  wharves,  piers,  stages, 
and  similar  structures,  consequent  on  such  collision,  or  in 
respect  of  the  cargo  or  engagements  of  the  insured  vessel, 
or  for  loss  of  life  or  personal  injury. 

Lloyd's  policy  is  not  altogether  adapted  to  insurances  by 
mutual  insurance  associations  (or  clubs,  as  they  are  commonly 
called),  whose  policies  are  by  no  means  identical  in  conditions 
or  wording.  The  present  tendency  of  the  associations  is, 
however,  to  use  policies  which  as  to  many  of  their  clauses  are 
the  same  as  Lloyd's  policy.  A  specimen  of  a  "  club  "  policy 
will  be  found  in  the  Appendix. 

11.  We  will  now  consider  in  their  order  the  common  of  the  usual 
clauses  which  a  Lloyd's  policy  usually  oomprises,  and  the  f0rnm?requi- 
main  requisites  which  are  essential  to  the  validity  of  a  policy  ■**•»  of  tho 
as  a  contract  under  our  law. 

A  policy  without  the  names  of  the  parties  by  or  for  whom  The  name  of 
it  is  effected  is  called  a  policy  in  blank,  and  is  either  pro-  ^  agent, 
hibited  by  the  laws,  or  rejected  by  the  practice,  of  all 
mercantile  states. 

In  our  own  country  the  law  in  terms  provides,  that  no  28  Geo.  3 
policy  shall  be  effected  without  first  inserting  therein  "  the  c' 
name  or  names,  or  the  usual  style  and  firm  of  dealing," 
either — (1)  Of  "  one  or  more  of  the  persons  interested  " ;  or, 
(2)  of  "the  consignor  or  consignees  of  the  property  to  be 
insured" ;  or,  (3)  of  "  the  persons  resident  in  Great  Britain 
who  shall  receive  the  order  for  and  effect  the  policy " ;  or, 
(4)  of  "  the  persons  who  shall  give  the  order  to  the  agent 
immediately  employed  to  effect  it "  (e). 

Under  the  liberal  construction  put  by  the  Courts  of  Law 
on  this  Act  of  Parliament,  it  has  been  reduced  to  a  mere 
prohibition  against  policies  in  blank.    In  practice,  accordingly, 

(4)  As  to  removal  of  otetruotionfl,  seeTatham  t\  Burr,  [189S]  A.  C.  382. 
(*)  28  Geo.  3,  o.  66. 
VOL.  I.  0 
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Sect,  11.  the  name  usually  inserted  in  the  policy  is  that  of  the  insurance 
broker,  who  insures  either  in  his  own  name  and  on  his  own 
account,  or  in  his  own  name  and  on  account  of  his  prin- 
cipals (/). 

In  the  first  case  the  blanks  marked  numbers  (1)  and  (2)  in 
the  printed  form  are  filled  up  thus : — 

"A.  B.  &  Co.  (style  of  the  insurance  broker's  firm),  as 
well  in  their  own  names,  as  for  and  in  the  name  and  names 
of  all  and  every  other  persons  to  whom  the  same  doth,  may 
or  shall  appertain,  in  part  or  in  all,  do  make  assurance 
and  cause  themselves  and  them  and  every  of  them  to  be 
insured,"  &c. 
In  the  second  case  the  blanks  are  filled  up  thus : — 
"  A.  B.  &  Co.,  as  well  in  their  own  names,  as  for  and  in 
the  name  and  names  of  all  and  every  other  persons  to  whom 
the  same  doth,  may  or  shall  appertain,  in  whole  or  in  part, 
do  make  assurance  and  cause  C.  D.  &  Co.  (name  or  firm  of 
their  employers,  the  parties  interested),  and  them  and  every 
of  them,  to  be  insured,"  &o. 

If  the  party  interested  effects  the  policy,  without  the 
intervention  of  a  broker,  he  of  course  expresses  himself  to 
have  so  effected  it  in  his  own  name  and  on  his  own  acoount, 
as  in  the  first  form,  merely  substituting  the  name  or  style  of 
the  principal  for  that  of  the  broker. 

Such  are  the  usual  modes  in  which  these  blanks  are  filled 
up  in  English  policies ;  in  practice,  some  slight  variation  of 
form  occasionally  occurs ;  sometimes,  for  instance,  it  is  stated 
on  the  face  of  the  policy  that  the  party  effecting  it  does  so  "as 
agent  for,"  or  "at  the  request  of"  the  principal ;  but  these 
variations  are  immaterial. 

The  party  who  has  thus  effected  the  policy  on  account  of 
a  principal  is  called  "the  nominal  assured";  the  principal 
himself,  for  whom  it  is  effected,  is  called  "  the  party  inte- 
rested," or  "  the  assured." 

(/)  The  practice  of  effecting  the  custom  in  Ridolpho  v.  Nunez  (1562), 
policy  in  the  name  of  the  agent  is  a  Belden  Society  Publications,  vol.  ii. 
very  old  one.    See  an  allegation  of      p.  62. 
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Assignment 
clause. 


12.  "  For  and  in  the  names  of  all  persons  to  whom  the  same    Sect.  32. 
doth,  may,  or  shall  appertain,  in  part  or  in  all." 

The  insertion  of  this  clause,  which  is  invariably  introduced 
into  all  our  common  printed  forms  of  policy,  is  of  great  im- 
portance, as  without  it  no  one  could  take  advantage  of  the 
policy  except  the  party  expressly  named  in  it,  or  his  prin- 
cipal {g) ;  but  by  the  aid  of  this  clause,  as  we  shall  have 
oocasion  to  see  more  at  large  hereafter,  any  party  may  avail 
himself  of  the  policy  who  can  prove  that  he  was  interested 
in  the  subject-matter  of  the  insurance  during  the  risk  and  at 
the  time  of  loss,  and  is  either  the  person  upon  whose  account 
the  insurance  was  bond  fide  intended  to  be  made,  or  a  person 
to  whom  the  benefit  of  it  was  assigned.  An  assignee  of  the 
policy  may  by  statute  sue  in  his  own  name  (/*). 


13.  As  policies  are  frequently  effected  on  ships  and  goods  "Lost  or  not 
believed  to  be  in  foreign  ports,  or  at  sea,  it  being  then  uncer- 
tain whether  they  may  not  actually  have  been  lost  before  the 
policy  was  effected,  these  words,  "  lost  or  not  lost,"  are  inserted 
in  every  form  of  policy  as  a  matter  of  course. 

The  clause,  however,  though  never  omitted,  does  not  appear  This  clause 
toKinaUcaaes.strictiyneccsaary.aBtae^canbenor^on  «*«»"  — 
why  a  previous  loss  of  the  subject  insured  should  prejudice 
an  insurance  subsequently  effeoted,  if  at  the  time  the  assured 
were  ignorant  of  the  loss,  or  he  and  the  underwriter  were 
equally  cognizant  thereof  (*).  Accordingly,  it  has  been 
decided  by  the  Supreme  Court  of  the  United  States  that  the 
phrase  "  lost  or  not  lost "  is  not  necessary  to  make  a  policy 
retrospective.     "  It  is  sufficient,"  said  the  Court,  "  if  it  appear 


necessary. 


(jj)  Browning  v.  Provincial  Ins.  Co. 
of  Canada  (1873),  L.  R.  5  P.  G.  263. 

(A)  31  &  32  Vict.  c.  86,  s.  1.  This 
statute  does  not,  like  the  Judicature 
Act,  make  notice  of  assignment 
necessary.    Bee  post,  s.  176. 

(•)  See  1  Marshall,  Ins.  388—340 ; 
1  Phillips,  Ins.  b.  926;  3  Kent's 
Comm.  258,  n.  (c) ;  2  Parsons,  Ins. 
44 ;     Lord  Desman  in  3  A.  &  B. 


307  ;  per  Bramwell,  B.,  Stone  v. 
Marine  Ins.  Co.  of  Gothenburg 
(1876),  1  Ex.  D.  81,  85;  per  Cock- 
burn,  C.  J.,  in  Gledstanes  v.  Royal 

Exchange  Ass.  Co.  (1864),  34  L.  J. 

Q.  B.  30,  35 ;  Story,  J.,  Hammond 

p.  Allen  (1836),  2  Sumner's  R.  397. 

See  an  interesting  discussion  of  the 

"  lost  or  not  lost "  clause,  Gfow,  33. 


c2 
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^^^  by  the  description  of  the  risk  and  the  subject-matter  of  the 
contract  that  the  policy  was  intended  to  cover  a  previous 
loss  "  (&).  It  has  been  decided  that  a  policy  containing  this 
clause  was  good,  where  the  subject  of  insurance  was  accepted 
for  insurance,  and  the  premium  paid,  before  loss,  although 
the  policy  was  not  executed  until  after  a  loss  had  happened, 
to  the  knowledge  both  of  the  assured  and  the  underwriter  (/). 
If  indeed  the  loss,  at  the  time  of  effecting  the  policy,  were 
known  to  the  assured  only,  then,  on  the  plainest  general  prin- 
ciples, the  policy  would  be  void;  but  no  case  has  determined 
that  an  underwriter,  who  chooses  to  effect  a  policy  with  full 
knowledge  that  the  loss  has  actually  happened,  may  not  be 
bound  by  it  (in). 
Apolieywith  A  policy,  indeed,  containing  this  clause,  is,  in  the  words 
affords  in-  of  Parke,  B.,  "clearly  a  contract  of  indemnity  against  all 
^Sffipmt  P*st  as  well  as  all  future  losses  sustained  by  the  assured, 
in  respect  of  the  interest  insured  "  («).  Accordingly,  where 
on  a  policy  on  goods  "lost  or  not  lost "  the  pleadings  raised 
the  question,  whether  it  was  any  answer  to  an  action  on 
such  policy  that  the  plaintiff  did  not  acquire  an  interest  in 
the  goods  till  after  an  average  loss  by  sea  damage,  the  Court 
held  that  it  was  not  (0).  Such  a  contract,  they  considered, 
"  operated  just  in  the  same  way  as  if,  the  plaintiff  having 
purchased  goods  at  sea,  the  defendant,  for  a  premium,  had 
agreed  that  if  the  goods,  at  the  time  of  the  purchase,  had 
sustained  any  damage  by  the  perils  of  the  sea,  he  would  make 
it  good"  (p). 

(*)  Insurance  Oo. ».  Folsom  (1873),      affect  the  principle  of  the  deaekm. 
IS  Wallace,  237 ;  8.  C.  Foleom  r.  (■)  Per  Lord  Damn  in  3  A.  * 


Mercantile  Mutual  Ins.  Co.  (1871),  E.  308;  per  Brett,  la.  J., Bradford r. 

8  Blatehford,  171 ;  9  Hid.  201.  Symondson  (1881),  7  Q.  B.  D.  456, 

(/)  Mead  e.  Davison  (1335),  3  A.  463. 

££.303;  8.  <7.  4  Ner.  4  Man.  701.  (»)  Per  Parke,  B.,  delivering  ** 

The  report  in   Adolphns   &   EDia  judgment  of  the  Court  in  Sutherland 

represents  the  loss  ae  an  mttrage  one  r.  Pratt  ;i843),  11 M.  k  W.  311,  312. 

only;    that  in  NerOe  *  Manning  (t,   Sutherland  r.  Pratt  ;i*43„  11 

states   that,    before   execution,    an  M.  *  W.  296. 

mra?*,  and  subsequently  a  frtrf,  loss  0>)  Rid.,  p.  312.   "Thiedeciaon," 

haduocuiied;  the  difference  does  not  ssjsJudge  Doer,  "  does  not  embrace 
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60,  also,  when  a  policy  of  re-insurance,  lost  or  not  lost,  Beet.  13. 
was  effected  on  a  ship,  supposed  to  be  overdue,  but  which 
had  actually  arrived,  the  Court  of  Appeal  held  that  the  risk 
extended  to  the  whole  voyage  insured,  and  that,  as  it  had 
attached,  the  assured  was  not  entitled  to  a  return  of 
premium  (q). 

14.  In  the  case  of  a  voyage  policy  the  underwriter  cannot  Description 
know  the  nature  of  the  risk  he  is  asked  to  insure,  nor,  con-  insured^*1** 
sequently,  the  amount  of  premium  he  ought  to  require,  unless 
he  knows  the  nature  of  the  voyage  on  which  the  ship  is  to 
sail,  or  the  goods  are  to  be  conveyed.  It  is  therefore  one  of 
the  most  essential  requisites  of  a  policy  of  insurance,  that  it 
should  contain  an  accurate  description  of  the  voyage  insured. 
By  this  is  meant,  not  that  it  should  describe  the  whole  course 
of  the  voyage  to  be  actually  taken  by  the  ship ;  the  track 
which  she  is  to  pursue  through  the  waters ;  the  straits  she  is 
to  pass ;  the  islands  which  she  is  to  leave  on  the  one  side  or 
the  other ;  the  capes  she  is  to  double ;  the  reefs  and  shoals 
she  has  to  avoid : — all  this  is  supposed  to  be  so  familiar  to 
the  underwriter  from  his  acquaintance  with  the  course  of  the 
trade  and  navigation  which  the  insurance  is  designed  to  pro- 


the  case  of  a  total  loas  by  an  actual 
destruction  of  the  whole  or  part  of  the 
goods  that  are  the  subject  of  the  con- 
tract of  sale.  Where  such  a  loss 
has  occurred,  the  purchaser,  in  pro- 
portion to  its  extent,  is  exonerated 
from  his  contract,  and  it  is  by  the 
seller,  not  by  himself,  that  the  loss 
most  be  sustained.  As  it  is  not  a 
risk  to  which  he  is  subject  he  cannot 
cover  it  by  an  insuranoe" ;  2  Duer,  7. 
These  remarks  are  completely  borne 
out  by  the  observations  of  Coleridge, 
J.,  in  delivering  the  judgment  of  the 
Court  of  Exchequer  in  Hastie  v. 
Couturier  (1853),  9  Exch.  109  :  "If 
the  goods  had  been  totally  lost  before 
the  contract  of  purchase  was  made, 
there  would  not  be  an  insurable 
interest,  as  a  person  cannot  buy  a 


thing  that  is  totally  lost"  It  appears, 
nevertheless,  to  the  present  editors 
that  although  ordinary  contracts  of 
sale  are  conditional  on  the  existence 
of  the  subject-matter  intended  to  be 
sold,  yet  there  is  no  reason  why  it 
should  not  be  expressly  provided  that 
the  risk  of  the  thing  having  been 
already  lost  at  the  date  of  the  con- 
tract should  be  borne  by  the  pur- 
chaser. In  such  a  case  it  is  conceived 
that  the  contract  of  sale  would  be  a 
valid  one,  and  that  the  purchaser 
would  have  an  insurable  interest  in 
the  property,  even  although  it  had 
been  totally  lost  prior  to  the  insur- 
anoe, and  would  be  entitled  to  recover 
under  a  policy  "  lost  or  not  lost." 

(q)  Bradford  v.  Symondson  (1881), 
7  Q.  B.  D.  456. 
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Theroyage 
need  only  be 
described  by 
its  termini. 


Sect.  14.  tect,  that  it  is  neyer  expressly  inserted  in  any  policy.  All 
that  is  necessary  to  be  expressed  in  the  policy  is  the  place  or 
period  at  which  the  voyage  insured  is  to  begin,  and  the  place 
or  period  at  which  it  is  to  end,  aiid  which  are  called  in  tech- 
nical language,  the  terminus  a  quo  and  the  terminus  ad  quern 
uf  the  voyage  insured,  or  of  the  risk. 

These  termini  niu*t  be  expressed  with  great  care  and  dis- 
tinctness in  the  policy,  and  any  failure  herein  will,  as  we 
shall  see  hereafter,  have  the  effect  of  vitiating  that  instru- 
ment (r).  "We  shall  here  only  mention,  by  way  of  explaining 
the  language  of  the  instrument,  the  distinction  between  in- 
suring with  the  words  "  at  and  from  "  a  place,  and  simply 
insuring  "  from  "  it.  An  insurance  expressed  in  the  policy 
to  be  "  from  A.  to  B."  only  protects  the  subject  insured  from 
the  moment  of  the  ship's  sailing  from  A.  (*) :  an  insurance 
"  at  and  from  "  protects  the  subject  insured  during  her  stay  at 
the  terminus  a  quo  and  after  she  has  sailed  from  it  (f). 

As  it  is  especially  desirable,  in  cases  where  a  ship  is  expected 
to  arrive  at  a  certain  port  abroad,  to  protect  her  during  her 
whole  stay  in  such  port  from  the  moment  of  her  arrival,  the 
form  of  insurance  "  at  and  from  "  ought  always  to  be  adopted 
in  insuring  homeward  voyages ;  indeed,  in  English  policies, 
from  the  many  advantages  it  presents,  it  is  the  form  almost 
always  employed  in  practice. 

What  precedes  is  applicable  chiefly,  if  not  entirely,  to 
vovage  policies ;  time  policies,  instead  of  the  termini  of  the 
adventure,  contain  here  the  limits  of  the  period  over  which 
the  insurance  is  to  extend. 


Time  policies. 


Description  of      15.  It  is  a  rule,  founded  on  very  plain  principles,  that 

insured  every  contract  of  insurance  ought  distinctly  to  specify  the 

subject  intended  to  be  insured,  whether  it  be  ship,  goods, 


(r)  HoHoy,  book  ii.  c.  11,  s.  14,  as 
cited  1  Marshall,  Ins.  328.  Bee  also 
Syers  v.  Bridge  (1780),  2  DongL  527. 

(*)  1  Marshall,  Ins.  260. 


W 
v.  London 

548. 


Ass.  (1739),  1  Atkyna, 
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freight,  profit,  money  advanced  on  bottomry  and  respondentia,    Sect.  15. 
disbursements,  or  other  interest. 

The  clause  in  the  common  printed  form  of  policy,  in  which  The  common 
the  subject-matter  of  insurance  is  set  forth,  is  as  follows : —  u  only  ap- 
"  Upon  any  kind  of  goods  and  merchandises,  and  also  upon  the  {nJ^ance  on* 
body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  8^^^diae 
other  furniture  of  and  in  the  good  ship  or  vessel,"  &c. 

This  clause  is,  in  terms,  only  applicable  to  the  case  in 
which  the  same  party  being  interested  in  both  ship  and  cargo 
wishes  to  insure  both  in  one  common  policy :  the  reason  of 
this  is,  that  in  the  earlier  ages  of  maritime  commerce,  when 
our  present  form  of  policy  was  framed,  merchants  employed 
their  own  ships  to  carry  on  their  own  trade.  Now,  however, 
the  trade  of  the  ship-owner  has  become  a  distinct  business 
from  that  of  the  merchant,  and  this  clause,  as  it  stands  in  How  this 
the  common  printed  form  of  policy,  is  wholly  inadequate,  rendered  ap- 
without  alteration,  to  meet  *e  exigencies  of  modem  com-  JE*** 
merce.  Instead,  however,  of  providing  different  forms  to  oi  insurance, 
meet  the  various  cases  of  insurances  on  ship  or  cargo  sepa- 
rately, on  freight,  on  profits,  and  other  interests  now  held 
capable  of  protection  by  insurance,  the  English  underwriters 
adhere  to  the  old  form,  and  for  the  requisite  particularity  of 
description  resort  to  the  expedient  of  writing  in  the  body,  at 
the  foot,  or  on  the  margin  of  the  policy,  a  statement  of  the 
real  nature  of  the  subject-matter  intended  to  be  insured  (as, 
e.  g.y  "  on  profits"  "  on  freight"  "  on  bottomry"  "  on  disburse- 
ments" "  on  100  bales  of  cotton,  marked,  8fc.")9  leaving  the 
printed  clause  entirely  unaltered. 

The  written  words  thus  inserted  in  the  body,  margin,  or  at 
the  foot  of  the  policy,  apply  indefinitely  to  the  whole  instru- 
ment, and  control  the  sense  of  the  general  printed  clause 
applicable  to  ship  and  goods,  and  narrow  it  in  point  of 
construction  to  the  particular  species  of  interest,  whether 
"ship,"  "goods,"  "freight,"  "profit,"  &c,  the  name  of 
which  is  so  inserted  («).     The  policy,  in  fact,  becomes  a 

(w)  PerLordEUenborougk,  Robert-  140 ;  per  Lord  Penzance,  Dudgeon  v. 
son  v.  French  (1803),  4  East,  130,      Pembroke  (1877),  2A.C.  284,  293 ; 
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Sect.  15.  policy  on  that  subject  alone ;  and  in  suing  thereon  no  notice 
need  he  taken  of  the  formal  printed  clause  as  to  ship  and 
goods  (a?). 

"  The  meaning  of  this  marginal  memorandum/'  says  Lord 
Ellenborough,  in  a  case  where  the  written  insertion  was  in 
the  margin  of  the  policy,  "may  be  translated  thus: — We 
mean  to  insure  the  subject  so  named  *  freight/  for  instance, 
arising  and  accruing  during  the  limits  of  the  voyage  within 
described,  from  the  carriage  of  goods  on  board  the  ship 
within  mentioned,  against  the  perils  within  enumerated,  and 
upon  the  premium  herein  specified  "  (y). 

Whether  the  mere  indorsement  on  the  back  of  the  policy 
of  such  written  description  of  the  subject  of  insurance, 
without  reference  on  the  face  of  it  to  such  indorsement, 
would  have  the  effect  of  thus  controlling  the  policy,  may  be 
doubted ;  unquestionably  it  would  do  so,  if  referred  to  in  the 
body  of  the  policy,  or  initialed  by  the  underwriters  (s). 

Name  of  the  jgB  j^  faQ  nature  of  the  risk  depends  very  materially  on 
the  character  of  the  ship  employed,  it  is  of  great  importance 
to  the  underwriter  to  know  the  name  of  the  ship  on  which 
the  insurance  is  to  be  effected,  or  on  which  the  property 
insured  is  to  be  embarked.  Hence,  as  a  general  rule,  in  all 
insurances,  whether  on  ship  or  goods,  the  name  of  the  ship 
ought  to  be  accurately  inserted  in  the  policy. 

Principle  as         Yet,  if  the  underwriter  really  know  what  ship  is  intended, 

to  naming  the     #  *  r  J 

ship.  since  the  purpose  of  inserting  the  name  is  answered  in  fact, 

an  error  in  the  name  of  the  ship  will  not  vitiate  the  policy. 
On  ne  doit  pas  pointiller  sur  le  nom  du  navire,  pourvu  que 
Verrmr    qui   s'y  est  glissie  n'emp&he  pas  d'en  reconnaltre 
V identity  (a). 
Hence,  immediately  following  the   blank   left   in   our 

Haughtonr.Ewbank(1814),4Camp.      son  v.  French  (1803),  4  East,  130, 

89.  1". 

(*)  See  Robinson  v.  Tobin  (1816),  W  See  l  Daep'  76' 

i  flf0.v  «qa  W  Emerigon,  c.  vi.  b.  2,  vol.  i. 

1  star*,  66b.  p    16Q>  ^^   0aaaregifl>  Difl0<   I# 

(y)  Per  Lord  EUenborough,  Robert-      No.  159. 
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common  policy  for  inserting  the  name  of  the  ship  or  master    Sect.  16. 
come  the  words,  "  or  by  whatsoever  other  name  or  names  the 
same  ship  or  the  master  thereof  is  or  shall  be  named  and 
called." 

As,  moreover,  circumstances  may  frequently  arise,  especially  Insurance  on 
in  case  of  shipments  made  from  abroad,  in  which  the  mer-  p  **  ^ 
chant,  though  desirous  of  protecting  his  goods  by  an 
immediate  insurance,  may  be  utterly  ignorant  of  the  parti- 
cular vessel  by  which  they  may  be  consigned  to  him,  a 
relaxation  of  the  rule  requiring  the  insertion  of  the  name  of 
the  ship  in  the  policy  is  in  such  cases  permitted ;  and  the 
party  insuring  is  allowed  to  effect  the  policy  on  his  property 
"  on  board  any  ship  or  ships,"  on  condition  of  declaring,  as 
soon  as  he  becomes  aware  of  it,  the  name  of  the  ship  or  ships 
on  board  which  it  has  actually  been  loaded  (6). 

17.  The  name  of  the  master,  like  that  of  the  ship,  ought,  Name  of  the 
if  known,  to  be  truly  inserted  in  the  policy,  and  that  for  the  ma8ter- 
same  reason,  viz.,  that  the  safety  of  the  adventure  is  in  some 
degree  dependent  on  the  character  of  the  master. 

As,  however,  many  occasions  may  arise  in  the  course  of 
the  voyage  which  may  make  it  necessary  to  change  the 
master,  and  in  oases  of  insurance  on  "  ship  or  ships  "  at  sea, 
or  from  a  distant  port,  the  name  of  the  master  for  the  time 
being  may  not  be  known,  in  our  common  form  after  the  blank 
left  for  the  name  of  the  master  these  words  follow:  "or 
whoever  else  shall  go  for  master  in  the  said  ship  "  (c),  and 
the  words  already  cited,  "  or  by  whatsoever  name  or  names 
the  same  ship  or  the  master  thereof  is  or  shall  be  named  or 
called." 


(b)  The  legality  of  the  insurance  pressly  permitted  by  the  Code  de 

on  ship  or  ships  was  declared,  more  Commerce,  art.  337.    It  is  ably  ex- 

than  a  century  ago,  to  be  too  well  plained  in  1  Emerigon,  c.  vi.  s.  5, 

established  by  usage  and  authority  p.  173. 

to  admit  of  dispute.  Kewley  v.  Ryan  (e)  The  French  effect    the  same 

(1794),  2  H.  BL  348.    In  France  an  object  by  inserting  the  words  "ou 

insurance  of   this  nature  is  called  autre  pour  lui :  "  see  I  Emerigon, 

"assurance  in  -quovis,"  and  is  ex-  o.  vii.  s.  1,  pp.  184 — 187. 
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Beet.  18.         18.  In  the  ordinary  form  of  policy  the  duration  of  the 

Duration  of     risk  on  ship  and  goods  is  described  in  the  following  clause, 

the  blanks  in  which  must  be  filled  np  according  to  the  nature 

of  the  adventure  which  the  party  effecting  the  policy  wishes 

to  insure. 

"  Beginning  the  adventure  upon  the  said  goods  and  mer- 
chandises from  the  loading  thereof  on  board  the  said  ship  [at 
A.  ]  upon  the  said  ship,  &c.  [at  and  from  A.],  and 

so  shall  continue  and  endure,  during  her  abode  there,  on  the 
said  ship,  &c. ;  and  further  until  the  said  ship,  with  all  her 
ordnance,  tackle,  apparel,  Ac.,  and  goods  and  merchandises 
whatsoever,  shall  be  arrived  at  [B.],  upon  the  said  ship,  &c., 
until  she  hath  moored  at  anchor  twenty-four  hours  in  good 
safety,  and  upon  the  goods  and  merchandises,  until  the  same 
be  there  discharged  and  safely  landed/' 
on  goods;  The  meaning  of  this  clause,  when  stripped  of  its  verbiage, 

is,  that  the  risk  upon  the  goods  is  to  commence  from  their 
being  loaded  on  board  the  ship  wherever  that  may  be ;  to 
continue  upon  them  during  the  whole  time  they  remain  on 
board,  and  not  to  terminate  until  they  have  been  discharged 
from  the  ship  and  safely  landed  at  the  port  of  delivery. 

The  risk  upon  the  ship  is  to  commence  at  the  port  from 
which  she  sails  on  the  voyage  insured,  wherever  that  may  be, 
to  continue  during  her  stay  there,  and  not  to  terminate  until 
after  she  has  moored  at  anchor  for  twenty-four  hours  in  good 
safety  at  her  port  of  destination. 

The  effect  of  this  clause,  however,  depends,  of  course,  upon 
the  mode  in  which  the  blanks  are  filled  up  (d).  The  multi- 
farious exigencies  of  commerce  in  a  country  like  our  own, 
which  lead  our  merchants  and  ship-owners  to  engage  in 
enterprises  almost  infinitely  varied,  require  the  same  diver- 
sity in  describing  as  is  displayed  in  undertaking  them ;  and 
policies  are  accordingly  filled  up  in  every  variety  of  form,  as 
we  shall  have  occasion  to  see  more  at  length  when  we  come 
to  consider  the  construction  put  from  time  to  time  by  our 

{J)  See  Robertson  #.  French  (1803),  4  East,  ISO. 


chap,  n/J  or 

Courts  upon  die  loosely  drai 

clauses  by  which  our  mer:h*rzs  ham  »S&aT7izr*i  53  aasrc 

the  old  polky  to  the  wiiiy-e:si»i^: 

times. 


Bv  statute  \e.  a  poliov  of  sen  imnzrfe  5*  £.•:«-  vilil  TT.Vg* 
it  specifies  the  particular  risk  cs 


19.  The  course  of  the  ship's  migailrg:  i&.  as  wv  lore 
never  in  terms  expressed  in  any  p:^i:y-  It  s 
condition  of  every  policy,  as  we  sLsZ  see  iziice  a* 
after,  that  the  ship,  in  «ir:Tig  betw^eei  the  t*mn.'  i  of  ti 
voyage  insured,  shall  pursue  that  oc-^rse  or  track  wtii:  1:z& 
usage  has  established  to  he  the  safes:  ani  masc  -iiretit  ni>le 
of  navigation,  without  deviating  from  it  to  t-:ci  as  any 
ports  or  places  whatsoever  which  lie  Ktawu  the  extreme 
points  of  the  voyage,  unless  express  Ilbaty  f  :t  that  purpose 
he  inserted  in  the  policy. 

As  very  few  voyages,  however,  occur,  in  which  it  is  not 
desirable  that  the  ship  should  have  the  power  of  touching  at 
intermediate  parts,  the  common  printed  form  of  policy  in- 
variably contains  this  clause :  **  And  it  dull  be  hrfit  for  the 
said  ship,  Sft.,  in  this  voyage  to  proceed  amd  mil  to  amd  touch 
and  stay  at  any  port*  or  place*  whatsoever  [  1  without 

prejudice  to  this  insurance.79  The  blank  which  is  left  is  for 
the  purpose  of  specifying  the  particular  ports  and  places  at 
which  it  is  intended  this  liberty  shall  he  exercised;  and  the 
various  modes  in  which  this  blank  may  be  filled  up,  together 
with  the  numerous  cases  decided  on  the  construction  of  this 
clause  in  the  policy  f  will  he  referred  to  hereafter  under  the 
head  of  Deviation. 


20.  The  said  shipf  8fc,  goods  amd  merchandises,  8fc^  for  Valuation 
so  much  as  concerns  the  assured,  by  agreement  between  the 
assured  and  assurers  in  this  policy  are  and  shall  be  valued  at(f) 

(r)  Stamp  Act,  1891,  a.  93  (3).  blank  was  not  filled  up ;  lower  down 

(/)  The  words  "as  under"  were      in  the  margin  was  written"  13,0007.," 

here  written  in,  and  the  following      and  opposite  to  this,  but  in  the  body 
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Sect.  20. 


Description  of 
subject  of 
insurance  in 
valuation 
clause. 


This  clause  is  in  all  the  common  printed  forms  of  policy, 
though  the  blank  it  contains  is  not  always  filled  up ;  if  filled 
up,  the  policy  is  called  a  valued  policy ;  if  not  filled  up,  an 
open  policy. 

When  inserted,  the  value  ought  to  be,  but  frequently  is 
not,  the  real  value  of  the  ship  or  the  prime  cost  of  the  goods 
at  the  time  of  effecting  the  polioy,  together  with  the  amount 
of  the  shipping  charges,  premiums,  and  other  expenses  of  the 
insurance  (g). 

As  will  appear  from  the  language  of  the  clause,  this  valua- 
tion is  agreed  to  be  final  and  conclusive  "  between  the  assured 
and  assurers  "  on  the  particular  policy ;  and  consequently  it 
cannot  be  set  aside  (A).  But,  as  will  appear  hereafter,  the 
contract  is  vitiated  by  an  over- valuation  which  is  fraudulent, 
or  so  excessive  as  to  make  the  contract  a  mere  wager  (i), 
or  which  is  material  to  be  disclosed  (£),  yet  has  in  fact  been 
concealed  (/). 

It  is  not  ^infrequently  the  case  that  where  the  interest 
intended  to  be  insured  requires  a  more  speoifio  description  than 
that  contained  in  the  general  printed  form,  such  description  is 
inserted  in  this  clause;  as,  e.g.,  the  said  ship  and  goods,  &c, 
"  are  and  shall  be  valued  [at  one  thousand  pounds,  being  on 


of  the  policy,  following  the  3  per 
cent,  memorandum  clause,  were 
written  these  words:  "on  freight, 
warranted  free  of  capture,  seizure," 
&c.  This  was  held  not  to  be  a 
valued  policy.  Wilson  v.  Nelson 
(1864),  6  B.  &S.  854  ;  see  also  Asfar 
v.  BlundeU,  [1895]  2  Q.B.  196,  201. 

(y)  Stevens  on  Average,  Pt.  ii. 
art.  i. 

(A)  Barker  v.  Janson  (1868),  L.  R. 
3  C.  P.  303;  Woodfiide  v.  Globe 
Marine  Ins.  Co.  (1895),  1  Com.  Cas. 
237. 

(i)  Per  Lord  Mansfield,  Lewis  r. 
Rucker  (1761),  2  Burr.  1167,  1171; 
Irving  v.  Manning  (1847),  1  H.  L.  C. 
287,  307. 


(*)  Ionides  v.  Pender  (1874),  L.  R. 
9  Q.  B.  531 ;  see  also  the  questions 
left  by  Mathew,  J.,  to  the  jury  in 
Herring  v.  Janson  (1895),  1  Com. 
Gas.  177. 

(/)  Arnould  (2nd  ed.  p.  30)  says  that 
the  valuation' 'cannot  be  set  aside, 
except  in  cases  of  fraudulent  or  ex- 
cessive over- valuation."  It  is  not, 
however,  strictly  correct  to  say  that 
the  valuation  can  be  set  aside.  In 
some  Continental  oountries  this  can 
be  done,  and  another  valuation  sub- 
stituted ;  but  acoording  to  English 
law  the  valuation  cannot  be  altered. 
Only  in  the  cases  mentioned  in  the 
text  the  policy  can  be  entirely 
avoided.  See  post,  Part  I.  Chap.  XIII. 
s.  341  ct  seq. 
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twenty  bales  of  cotton,  marked  5  to  *,  the  said  twenty  bales     8ect- ao* 

valued  at  that  sum]  or  [at  one  thousand  pounds,  being  on  the 
interest  which  ^  S.  has  as  owner  in  one-fourth  share  of  the 
said  ship,  the  said  one-fourth  share  being  valued  at  that  sum] ," 
or  the  words  "  valued  at "  are  frequently  struck  out,  and  a 
description  of  the  real  subject  of  insurance  then  inserted 
without  any  valuation ;  as,  e.g.,  the  said  ship  and  goods,  &c, 
for  so  much  as  concerns  the  assured  and  assurers  in  this  policy, 
are  "  freight,"  or  "  profits,"  or  "  money  lent  on  bottomry." 

In  this  case  it  is  obvious  that  the  words  "  the  said  ship  and 
goods,"  &c.  are  to  be  read  as  though  they  meant  "  the  subject 
insured  by  this  policy,  as  far  as  concerns  the  assured  and 
underwriters,  is  taken  to  be  *  freight/  *  profits/  '  bottomry/  " 
&c. 

The  words  "  valued  at "  are  frequently  struck  out,  and  the 
sum  insured  is  then  inserted,  thus,  "  1,000/.  on  ship,"  or  "  on 
goods,"  &o. ;  and  if  the  policy  is  intended  to  be  a  valued  one, 
it  proceeds,  "  1,000/.  on  ship  valued  at  2,000/.,"  "  2,000/.  on 
goods  valued  at  11,000/." 

By  statute  the  policy  is  not  valid  unless  it  specifies  the  sum 
or  sums  insured  (m). 

21.  The  next  clause  in  the  policy  contains  an  enumeration  The  perils 
of  the  perils  against  which  the  underwriters  undertake  to  against, 
insure  the  property  on  which  the  policy  is  effected ;  or,  in  the 
language  of  the  clause,  which  they  "  are  contented  to  bear, 
and  do  take  upon  them  "  in  the  voyage  insured. 

As  the  underwriter  is,  on  plain  principles,  considered  not  to 
be  liable  to  indemnify  the  assured  against  loss  arising  from 
any  perils  not  specified  in  the  policy  or  embraced  in  the 
general  olause,  great  care  has  been  taken  to  make  this  form 
of  words  as  comprehensive  as  possible ;  and  the  clause  in  its 
present  state  may  fairly  be  regarded  as  affording  a  protection 
against  alniost  every  casualty  which  oan  possibly  happen  in 
the  course  of  any  voyage,  and  for  which  it  is  meant  that  the 

(m)  Stamp  Act,  1891,  s.  93  (3). 
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Sect.  21.  underwriter  shall  be  answerable.  The  effect  of  it  is  fre- 
quently  modified  by  exceptions  inserted  on  the  face  of  the 
policy,  e.g.,  "  warranted  free  from  capture  or  any  attempts 
thereat,  or  the  consequences  thereof." 

Sue  and  22.  "And  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful 

labour  clauses. 

to  tlie  Assured,  their  Factors,  Servants,  and  Assigns,  to  sue, 
labour,  and  travel  for  in,  or  about  the  Defence,  Safeguard,  and 
Recovery  of  the  said  Goods  and  Merchandises,  and  Ship,  8fc,  or 
any  part  thereof,  without  prejudice  to  this  insurance:  To  the 
charges  whereof,  we,  the  Assurers,  will  contribute,  each  one  ac- 
cording to  the  Rate  and  Quality  of  his  sum  herein  insured" 
Reason  of  This  clause  was  introduced  to  obviate  a  notion  which 

this  clause?  appears  at  one  time  to  have  prevailed,  that  if  the  assured, 
after  a  loss  which  threatened  the  total  destruction  of  the 
property  insured,  were,  either  by  himself  or  his  agents,  to 
The  effect  take  active  measures  for  its  recovery  or  restoration,  he  would 
thereby  lose  the  right  to  abandon,  which  he  might  otherwise 
have  exercised  (w).  The  object  of  this  clause,  therefore,  is  to 
permit  the  assured  in  such  cases  to  take  every  measure  for  the 
recovery  of  the  property  without  waiving  his  right  of  aban- 
donment, and  also  to  bind  the  underwriters  to  contribute  in 
proportion  to  the  amount  of  their  several  subscriptions,  to 
reimburse  the  assured  for  the  expenses  which  he  may  thereby 
have  incurred.  The  language  of  the  clause  is  only  permis- 
sive, but  it  has  long  since  been  settled  that  it  is  a  clear  duty 
of  the  assured  so  to  labour  for  the  recovery  and  restitution  of 
the  detained  or  damaged  property  (©). 

The  clause  does  not  entitle  the  assured  to  recover  moneys 
spent  in  averting  losses  for  which  the  underwriter  would  not 
have  been  liable  if  they  had  actually  happened  (p). 

(n)   Mitchell   v.   Edie    (1787),    1  see  also  Lord  Blackburn's  judgment 

T.  R.  608.  in  Aitohison  v.  Lohre  (1879),  4  A.  G. 

(o)    See  2    Marshall,    Ins.    625  ;  755, 764. 
and  the  elaborate  discussion  of  this  (p)  Great  Indian  Peninsular  Ry. 

clause  in  the  learned  judgment  of  v.  Saunders  (1861),  1  B.  &  S.  41 ; 

Willes,  J.,  in  Kidston  v.  Empire  Ins.  (1862),  2  ibid.  266;  Booth  v.  Gair 

Co.  (1866),  L.  B.  1  G.  P.  635 ;    in  (1863),  33  L.  J.  G.  P.  99  ;  Meyer  r. 

error    (1867),  L.  R.  2  0.  P.  357  ;  Ralli  (1876),  1  0.  P.  D.  358. 


CHAP.  H.]  OF  SEA-POLICIES.  31 

23.  "  And  it  is  especially  declared  and  agreed  that  no  acts  of    Sect.  23. 
the  Insurer  or  Insured  in  recovering,  saving,  or  preserving  the  Waiver 
property  insured  shall  be  considered  as  a  waiver  or  acceptance  of 
abandonment" 

The  object  of  this  clause  is  to  insure  that  when  the  assured 
has  given  notice  of  abandonment  and  claimed  for  a  construc- 
tive total  loss,  the  legal  position  of  neither  party  shall  be 
prejudiced  by  any  act  done  by  him  for  the  purpose  of  avert- 
ing a  loss.  In  one  case  the  Court  of  Queen's  Bench  expressed 
the  opinion  that  the  clause  is  superfluous  (q). 

24.  "  And  so  we  the  insurers  are  contented  and  do  promise  Promise  to 

i  i.   j  T  r  j*       i  •  i  7    •  insure  and 

and  bind  ourselves,  each  one  for  his  own  part,  our  heirs,  execu-  acknowledg- 
er*, and  goods,  to  the  assured,  their  executors,  administrators  J^p£*0f 
and  assigns,  for  the  true  performance  of  the  premises  :  confess-  premium. 
ing  ourselves  paid  the  consideration  due  unto  us  for  this  assurance 
by  the  assured"  fyc. 

The  policy,  it  will  be  observed,  contains  only  a  promise  by 
the  underwriters,  without  anything  in  the  nature  of  a  counter- 
promise  on  the  part  of  the  assured ;  the  reason  of  this  is,  that 
the  premium,  or,  as  it  is  described  in  this  olause  of  the  policy, 
"the  consideration  due  unto  them  for  the  assurance,"  is 
always  supposed  to  have  been  paid  to  the  underwriters  at  the 
time  the  policy  is  subscribed  by  them,  and  is  accordingly 
acknowledged  to  have  been  so  paid  on  the  face  of  the  instru- 
ment. 

In  point  of  fact  the  premium  is  scarcely  ever,  in  the  actual  Premium 
course  of  London  business,  paid  till  long  after  the  policy  is  beforelumd 
effected ;  and  is  in  most  oases  never  paid  in  money  at  all,  but  **  P**0**08- 
passed  in  account  between  the  insurance  broker  and  the 
underwriter,  between  whom  a  running  account  is  kept  of 
premiums  and  losses,  which  is  settled  from  time  to  time. 

Although  this  is  the  actual  course  of  practice,  yet  the  Acknowledg- 
acknowledgment  of  the  receipt  of  premium  in  the  policy  is  so  receipt  binds 
far  binding  on  the  underwriter,  as  to  prevent  him  from  seek-  ^terf**" 

(?)  Stringer  *.  English,  &o.  Ins.  Co.  (1869),  L.  B.  4  Q.  B.  676,  686. 


32 


FORM  AND  CONTENTS 


[PAST  I. 


Sect.  34. 


ing  to  reoover  his  premium  from  the  assured  himself  (r). 
Even  when  the  policy  contains  a  promise  by  the  assured  to 
pay  the  premium,  the  usage  that  the  underwriter  must  look 
to  the  broker  for  payment  has  been  held  to  apply  («). 

The  premium  is  commonly  described  in  the  policy  as  at  so 
much  "  per  cent.,"  meaning  on  the  amount  subscribed  by  the 
underwriter.  35  Geo.  3,  c.  63,  s.  11,  required  the  premium 
or  consideration  in  the  nature  of  a  premium  to  be  expressed 
in  the  policy.  There  was  no  express  provision  to  that  effect 
in  30  Vict.  c.  23,  nor  is  there  in  the  Stamp  Act,  1891, 


The  memo-  25.  This  clause  is  introduced   into  all  policies  for  the 

randam :  its  .  . 

object.  purpose  of  exempting  the  underwriters  from  liability  for 

trivial  losses,  or  for  partial  losses  in  respect  of  certain  artioles 

Memorandum  of  a  perishable  nature.     In  Lloyd's  polioy  it  is  expressed  in 

clause  in  use  , 

at  Lloyd's.      the  following  uncouth  form  of  words : — 

N.B. — Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted 
free  from  average,  unless  general,  or  the  ship  be  stranded  (a)  ; 
sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are  warranted 
free  from  average  under  five  pounds  per  cent,  (r)  ;  and  all 
other  goods,  also  the  ship  and  freight,  are  warranted  free 
from  average  under  three  pounds  per  cent.,  unless  general,  or 
the  ship  be  stranded  (c)  (f). 

In  order  to  make  this  form  of  words  at  all  intelligible,  it 
must  be  carefully  borne  in  mind  that  the  word  "  average," 
as  employed  in  this  clause,  means  damage  to  or  partial  loss 
of  the  subject  of  insurance  (w),   and  that  the  expression,.. 

"  WARRANTED  FREE  FROM  AVERAGE  "  means,  "  SO  insured  as  to 


(r)  Dalzell  v.  Mair  (1808),  1  Camp. 
632;  De  Gaminde  v.  Pigou  (1812), 
4  Taunt.  246.  In  Mayor  v.  Simeon 
(1810),  3  Taunt.  497,  n. ;  and  Foy 
v.  Bell  (1811),  8  Taunt.  493,  under 
peculiar  cireumBtanoea,  where  fraud 
on  the  part  of  the  assured  was  alleged, 
the  Court  appear  to  have  thought 
that  the  rule  might  be  different. 


(*)  UnWerso  Ins.  Co.  «\  Merchants' 
Marine  Ins.  Co.,  0.  A.  [1897]  2 
Q.  B.  93. 

(0  The  words  "sunk  or  burnt" 
are  often  added. 

(u)  See  Kidaton  v.  Empire  Ins* 
Co.  (1866),  L.  R.  1 C.  P.  535 ;  Oppen- 
heim  *.  Fry  (1868),  8  B.  &  S.  873 ; 
Ex.  Ch.  (1864),  5  ibid.  348. 
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exclude  all  liability  for  such  damage  or  partial  loss."    Hence     Sect.  25. 
the  whole  meaning  of  the  clause  is  as  follows  : — 

On  certain  articles  of  a  peculiarly  perishable  nature, 
enumerated  in  paragraph  (a),  the  underwriter  shall  be 
answerable  for  a  total  loss  only  (x). 

On  certain  other  articles  of  a  less  perishable  nature,  but 
still  very  liable  to  be  destroyed,  enumerated  in  paragraph  (b), 
he  shall  only  be  answerable  when  the  amount  of  damage 
exceeds  5  per  cent,  of  their  value. 

On  ship,  freight,  and  all  other  goods,  he  shall  only  be 
liable  when  the  amount  of  damage  exceeds  3  per  cent. 

But  in  all  the  three  cases  alike,  the  clause  provides  that 
the  underwriter  will  be  liable  for  any  amount  of  damage  or 
partial  loss,  however  small,  in  case  the  ship  be  stranded ;  and 
it  also  provides,  that  he  shall  in  every  oase  be  liable  for  every 
loss,  however  small,  of  the  nature  of  general  average  (y). 

26.  The  only  parties  who  sign  their  names  at  the  foot  of  Th?  »«*- 

.  .  scnption,  ram 

the  policies,  in  other  words,  underwrite  them,  are  the  insurers,  insured,  and 
who  are  hence  called  the  underwriters  or  subscribers  (z). 

In  policies  of  insurance  effected  with  private  underwriters,  Mode  of 
the  first  underwriter  to  whom  the  policy  is  tendered  sub-  thepolicyf 
scribes  the  policy  with  his  name,  the  sum  he  intends  to 
insure,  which  is  generally  written  in  words  at  length,  and  the 
date.    The  next  underwriter  to  whom  the  policy  is  tendered 


(x)  PerWilles,  J.,Kidston*.  Em- 
pire Ins.  Co.  (1866),  L.  B,.  1  C.  P. 
635,  544. 

(y)  The  bad  punctuation  of  the 
Memorandum  in  Lloyd's  form  (see 
above)  makes  it  read  as  if  the  words 
"unless  general,  or  the  ship  be 
stranded "  have  no  application  to 
the  articles  in  the  five  per  oent. 
class.  Such  a  construction  of  the 
clause,  the  effect  of  which  would  be 
to  make  an  utterly  unreasonable 
distinction  between  the  articles  in 
paragraphs  (b)  and  (o),  has,  how- 
ever, never  been  adopted  in  prac- 
tice.    The  Memorandum  is  diffe- 

VOL.  I. 


rently  punctuated  in  the  Schedule 
of  the  Marine  Insurance  Bill,  1899 
(see  Appendix) ;  but  a  comma  is 
required  after  "under  three  pounds 
per  oent."  to  make  it  dear  that  the 
meaning  of  the  clause  is  that  stated 
in  the  text. 

(z)  The  seal  of  a  company,  attested 
by  the  manager,  is  a  sufficient  signa- 
ture. Marine  Mutual  Ins.  Ass.  v. 
Young  (1880),  43  L.  T.  441.  So 
also  is  an  impression  of  the  names 
from  a  rubber  stamp.  Cope  v.  Miller 
(1896),  2  Com.  Cas.  296;  see  also 
Bennett  t>.  Brumfield  (1867),  L.  R. 
3  C.  P.  28. 

D 
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Policy  must 
specify  the 
sum  insured. 


Each  sub- 
scription 
makes  a 
distinct 
contract. 


then,  in  like  manner,  writes  under  the  first  subscription  his 
name  and  the  sum  he  means  to  insure ;  and  the  rest  follow 
in  order  until  the  aggregate  of  the  separate  sums  written 
opposite  to  the  name  of  each  underwriter,  or,  in  technical 
language,  till  the  "  aggregate  of  their  several  subscriptions  " 
amounts  to  the  sum  which  the  party  effecting  the  policy 
desires  to  protect  by  the  insurance.  But  since  the  repeal  (in 
1825)  of  the  6  Geo.  1,  c.  18  (which  prohibited  any  partner- 
ship other  than  the  two  chartered  companies  from  underwrit- 
ing sea-policies),  a  subscription  in  the  name  of  a  partnership 
firm  has  been  held  sufficient  (a). 

By  statute,  "  a  policy  of  insurance  shall  not  be  valid  unless 
it  specifies  the  names  of  the  underwriters  and  the  sum  or 
sums  insured  "  (6).  In  addition  to  this  specification  of  the 
sums  underwritten,  a  sum  large  enough  to  cover  the  aggre- 
gate amount  insured  is  usually  in  practice  expressed  in  figures 
on  the  margin  of  the  policy,  either  just  under  or  just  over  the 
stamp. 

Where  the  aggregate  sum  insured  appears  on  the  face  of 
the  policy,  and  the  proportion  which  each  underwriter  bears 
is  mentioned,  "the  sum  or  sums  insured"  are  sufficiently 
described  in  the  policy  (c). 

Each  underwriter  is,  generally  speaking,  only  liable,  in 
case  of  total  loss,  to  pay  the  assured  up  to  the  extent  of  the 
sum  he  has  thus  written  against  his  own  name,  i.  c,  up  to  the 
amount  of  his  subscription ;  or,  in  case  of  partial  loss,  some 
proportion  or  aliquot  part  of  that  sum  (d).   Each  subscription 


{a)  Reid  r.  Allan  (1849),  4  Exch. 
326;  Dowdall  v.  Allan  (1849),  19 
L.  J.  Q.  B.  41,  S.  P.  It  is  a  fun- 
damental rule  of  Lloyd's  that  no 
member  shall  in  the  City  of  London 
underwrite  in  the  name  of  a  partner- 
ship. 

(b)  The  Stamp  Act,  1891,  s.  93  (3). 
A  club  policy  signed  "A.  &  B., 
per  procuration  of  the  several  mem- 
bers of  the  A.  A.  Association,"  was 
held  to  be  void  because  the  names  of 
the  insurers  were  not  specified.    In 


re  The  Arthur  Average  Association 
(1875),  L.  R.  10  Ch.  542.  Where 
the  sum  insured  was  left  undeter- 
mined, because  it  could  not  be 
exactly  fixed,  the  insurance  was 
held  to  be  void.  Home  Insurance 
Go.  v.  Smith,  C.  A.  [1898]  2  Q.  B. 
351. 

(c)  Dowell  v.  Moon  (1815),  4  Camp. 
166;  Tyser  v.  Shipowners'  Syndi- 
cate, [1896]  1  Q.  B.  135;  1  Com. 
Cas.  224. 

(d)  See   Tyser    v.    Shipowners' 
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makes  a  distinct  contract ;  the  contract  being  that  the  under-     Sect.  26. 
writer  is  bound  by  the  terms  of  the  policy  to  the  extent  of 
his  subscription,  but  no  further  (e).    Hence  it  is  that  the  date  Dating  the 
is  not  inserted  in  the  body  of  the  polioy,  but  is  affixed  by  8U      P  °n' 
each  underwriter  to  that  which   forms  the  real  contract 
between  himself  and  the  assured,  viz.,  the  subscription. 

The  practical  rule  in  this  country  is,  that  every  under- 
writer, as  he  successively  subscribes  the  policy,  shall  set  down 
accurately  the  day,  month,  and  year  on  which  he  does  so  (/). 
The  subscriptions  are  inserted  at  the  foot  of  the  polioy,  and 
generally  in  the  blank  space  which  is  left  in  our  common 
policies  under  the  memorandum. 

Supposing  the  sum  which  the  party  effecting  the  policy 
wishes  to  insure  be  1,000/.,  of  which  A.  B.  is  willing  to  take 
on  himself  500/.,  C.  D.  300/.,  and  E.  P.  200/.,  and  that  they 
all  subscribed  for  those  amounts,  as  very  generally  happens, 
on  the  same  day,  then  the  policy  would  be  thus  subscribed 

and  dated : — 

■ 

500/. 


A.  B.  [name  at  length']  Five  hundred  pounds. 

1st  of  January,  a.d.  1901. 
O.  D.  [name  at  length]  Three  hundred  pounds. 

1st  of  January,  a.d.  1901. 
E.  F.  [name  at  length]   Two  hundred  pounds. 

1st  of  January,  a.d.  1901. 

27.  After  the  policy  has  been  executed  in  the  form  which  Delivery  of 

the  T)OilGV 

is  binding  on  the  insurer,  it  most  be  delivered  to  make  a  valid 
contract.     If  the  underwriter  hands  over  the  policy  to  his 


300/. 


200/. 


Syndicate,  supra.     If   there  be  a      Tyser    v.    Shipowners'    Syndicate, 
partnership,  the  fact  of  there  being      supra. 


separate  subscriptions  by  the  part- 
ners individually  does  not  bar  the 
assured  from  resorting  to  the  part- 
nership assets.  Brett  v.  Beckwith 
(1856),  26  L.  J.  Ch.  130,  coram 
M.  B.  A  number  of  underwriters 
may  have  one  representative  in- 
suring for  all  of  them  without 
being  partners.     Per  Mathew,  J., 


(e)  Leo  S.S.  Co.,  Ltd.  v.  Corderoy 
(1896),  1  Com.  Cas.  300,  379. 

(/)  The  Code  de  Commerce,  Art. 
332,  requires  the  policy  to  be  dated 
on  the  day  and  hour  when  executed, 
distinguishing  whether  bef oreor  after 
noon.  The  date  in  France  is  con- 
clusive, and  so  it  would  seem  to  be 
here ;  but  see  as  to  this,  1  Duer.  90. 


i)2 
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Sect.  37.  dork,  to  be  kept  until  oalledfor,  the  presumption  is  that  this 
amounts  to  a  delivery  (g).  little  room  for  questions  of  this 
nature  is  left  by  the  practice  at  Lloyd's,  where  it  is  usual  for 
the  broker  to  carry  round  the  policy  for  the  subscription  of 
the  underwriters  who  have  initialed  the  slip.  With  com- 
panies the  practice  is  different,  for  the  execution  usually  takes 
place  in  the  absence  of  the  assured  and  his  broker.  The 
presumption,  therefore,  is  that  when  the  instrument,  com- 
pleted and  executed,  passes  into  the  hands  of  the  company's 
servants,  to  be  kept  until  called  for  by  the  assured,  it  is 
already  a  valid  policy  (h). 

Stamping  the       28.  Every  policy  must  be  duly  stamped,  before  it  is  signed 
^^"  or  underwritten  by  any  person,  with  the  amount  of  duty 

required  by  the  Stamp  Act,  1891  (t).  If  not  stamped  in  the 
first  instance,  it  cannot,  with  two  exceptions,  be  stamped 
afterwards  (/),  unless  on  payment  of  a  penalty  of  100/.  (A*) ; 
and  a  failure  to  comply  with  the  provision  of  the  Stamp  Act 
in  this  respect  not  only  renders  the  policy  void,  but  entails  a 
considerable  penalty  upon  all  those  concerned  in  so  effecting 
or  subscribing  it  (/).  But  we  reserve  the  effect  of  the  Stamp 
Laws  for  consideration  separately. 
Becapitola-  "VVe  have  seen  that  a  contract  of  sea  insurance,  other 
than  such  as  is  referred  to  in  25  &  26  Vict.  c.  63,  s.  55,  is  not 
valid  unless  expressed  in  a  policy.  In  substance,  a  policy 
contains  the  following  particulars: — 1.  The  name  of  some 
party  either  really  or  nominally  insured.  2.  A  description 
of  the  voyage  or  risk  insured.  3.  Of  the  subject  insured. 
4.  Of  the  perils  insured  against.  5.  The  name  of  the  ship 
and  master  (except  where  the  insurance  is  on  ship  or  ships, 
or  on  cargo  to  be  carried  by  ships  unknown).      6.  The 

(f)  Cope  v.  Miller  (1896),  1  Com.      son  r.  Universal  Marine  Ins.  Co. 
Cas.  296.  (1873),  L.  B.  8  Ex.  197. 

(h)  Xenoe  r.  Wickham  (1867),  L.  (,)  stamp  Act,  1891  (54  k  55  Vict. 

B.2H.L.296;Ex.Ch.(1863),33  c.  39\  as.  1,  95  (1),  and  Sched.  I. 

L.  J.  C.  P.  13  ;  14  C.  B.  N.  S.  435  ;  "         '       Kh         ^^ 

Cox  r.  Troy,  (1822)  5  B.  &  Aid.  474.  W  ***■  «•  95  (l)  (*)>  (*>)• 

For  limited  effect  that  may  be  given  (*)  Ihid-  *•  95  (2). 

out  of  a  policy,  see  Mom-  (I)  Ibid.  a.  97. 
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premium  or  consideration  for  the  risk.    7.  The  sums  insured.     Sect.  88* 
8.  The  subscription  of  the  underwriter.     It  is,  moreover, 
requisite  that  every  policy  should  be,  9.  Dated;  and  10. 
Stamped,  before  execution  (m). 

29.  The  clauses  hitherto  considered  are  for  the  most  part  Express 
to  be  found  in  the  common  printed  forms  of  policy.     With  ^a  other 
the  varying  exigencies  of  commerce,  however,  and  the  flue-  ^^oon- 
tuating  character  of  the  political  relations  between  mercantile  tained  in 
states,  ocoasions  frequently  arise  which  render  the  assured, 
on  the  one  hand,  desirous  of  extending  the  degree  of  indemnity 
which  is  afforded  him  by  the  common  form  of  policy ;  and 
warn  the  underwriter,  on  the  other,  to  limit  the  amount  of 
responsibility  he  takes  on  himself,  by  declaring  in  writing 
on  the  face  of  the  policy  that  he  will  only  undertake  to 
indemnify  the  assured  against  the  usual  risks  upon  certain 
specified  conditions,  which  are  inserted  in  writing  on  the 
face  of  the  policy,  and,  in  English  Law,  are  called  Express 
Warranties. 

The  effect  of  these  warranties  will  be  fully  discussed  here-  Form  of 
after.    With  regard  to  their  form  they  are  generally  expressed  warranties, 
thus : — "  Warranted  to  sail  on  or  before  the  1st  day  of  June,  ^^l6  of 
1901."     "Warranted  well,  this  1st  day  of  June,  1901."  themin 

policies. 

"  Warranted  to  depart  with  convoy."  "  Warranted  neutral 
ship  and  neutral  property."  "  Warranted  a  Dane,"  &o. ;  or 
the  word  "  warranted  "  is  altogether  omitted,  and  the  words 
"  to  sail,"  or  "  to  sail  with  convoy,"  &o.  alone  inserted.  The 
clause  of  warranty  is  sometimes  introduced  into  the  policy 
immediately  after  that  describing  the  voyage ;  but  this  is  not 
necessary ;  all  that  is  essential  is,  that  it  should  appear  some- 
where or  other  on  the  face  of  the  policy :  it  need  not  appear 
in  the  body  of  it  (i.e.,  the  written  or  printed  part) ;  it  may  be 
written  either  at  the  foot  (n),  or  on  the  margin  of  the  policy  (o), 

(m)  The  Statutory  requisites  are :  (6)  the  sums  insured. 

(1)  the  insertion  of  the  name  of  some  („)  Blaokhurst  r.  Cookell  (1789),  3 

party  really  or   nominally  assured  m  -n  «-q 
under  28  Geo.   3,  c.    56;    (2)  the 

stamp;   (3)  the  risk  or  adventure;  W  Bean*. Stupart (1778),  IDougl. 

(4)  the  names  of  the  underwriters;  11. 
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Sect.  3P«  and  that  either  in  the  usual  way  or  transversely  (p) ;  for,  where- 
ever  or  however  written,  so  long  as  it  be  on  the  face  of  the 
policy,  it  will  be  a  good  warranty ;  for  whatever  is  contained 
in  the  policy  at  the  time  of  signing  is  a  part  of  the  contract, 
and  is  adopted  by  the  signature  (q).  It  is  apprehended,  how- 
ever, that,  unless  initialed  by  the  underwriters,  or  referred  to 
in  the  body  of  the  instrument  (in  either  of  which  cases  it 
would,  no  doubt,  be  operative  (•/•) ),  a  memorandum  indorsed 
on  the  back  of  the  policy  would  not  be  permitted  to  have  any 
effect  in  varying  or  modifying  its  terms  («). 

Of  the  implied  30.  Besides  the  different  express  clauses  and  stipulations, 
terms  oon-  both  ordinary  and  extraordinary,  already  considered,  every 
every  policy,  policy  of  insurance  implicitly  contains  within  itself  oertain 
terms  and  conditions,  which,  though  not  on  the  face  of  the 
instrument,  are  of  the  same  binding  authority  as  though  they 
were,  and  oombine  with  the  express  clauses  to  make  up  the 
whole  of  the  contract  between  the  assured  and  the  under- 
writers. 

They  are,  in  fact,  the  terms  upon  which  the  parties 
mutually  understand  their  contract  to  be  based;  and  are 
regarded  as  so  much  a  matter  of  course,  that  it  would  be  a 
needless  ceremony  to  express  them  in  form.  If  either  of  the 
parties  fail  to  comply  with  any  one  of  these  conditions,  he 
will  in  most  cases  be  entirely  precluded  from  taking  any 
advantage  of  his  contract. 
Represents-         1.  Thus,  it  is  an  implied  condition  in  every  policy  that  the 

tion  and  con-  ,  .  ,  . 

cealment.         assured,  at  the  time  of  procuring  the  policy,  shall  fairly 

and  truly  disclose  to  the  underwriters  every  fact  material  to 

.the  risk  which  is  exclusively  within  his  own  knowledge,  and 

which  is  not  embraced  by  some  agreement  in  the  policy :  if 

(p)  Kenyon  v.  Berthon  (1778),  1  Sneddon  (1814),  4  Camp.  107 ;  and 

Dougl.  12,  n.  especially  Reed  v.  Deere  (1827),  7  B. 

(q)  Cookran  v.  Retberg  (1800),  3  &  (},.  261 
Esp.  121 ;  see  also  De  Hahn  v.  Hart- 
ley (1786),  1  T.  R.  343.  W  l  Duer>  76-  *hillipi,  however, 

(r)  See  Laird  v.  Robertson  (1791),  vol.  i.  s.  68,  appears  to  take  a  con- 

4  Br.  P.   Cases,  488;   Ridsdale  *.  trary  view. 
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this  condition  is  not  complied  with,  the  policy  may  be  avoided    Sect.  30. 
by  the  underwriter  (u). 

2.  Again,  in  voyage  policies  the  assured  is  understood  by  Implied 

the  very  act  of  procuring  the  insurance  to  warrant  that  the  seaworthiness, 
vessel  is  seaworthy  and  in  every  way  fit  for  the  voyage  or 
service  on  which  it  is  employed ;  accordingly  this  warranty, 
though  it  is  never  expressed,  is  uniformly  implied  as  a  part 
of  the  contract  (#). 

3.  The  actual  navigation  of  the  ship  between  the  termini  Usual  course 

4jO  Tw\  TO \  lft^Tfid 

of  the  voyage  is,  as  we  have  seen,  never  inserted  in  any 
policy ;  because  every  underwriter  is  presumed  to  be 
acquainted  with  the  usual  mode  of  conducting  the  voyage  on 
which  he  has  assured  the  risk ;  but,  although  never  inserted, 
the  usual  course  of  the  voyage  is  supposed  to  be  incorporated 
in  every  policy,  and  as  much  forms  part  of  its  legal  effect 
as  though  it  were  set  out  in  terms  on  the  face  of  the 
instrument^). 

4.  It  is  always  an  implied  oondition  of  every  polioy,  that  Implied  oon- 
the  ship,  in  proceeding  from  one  terminus  to  the  other,  shall  deviate, 
pursue  this  usual  course  of  the  voyage,  without  any  delay  or 
deviation :  this  implied  condition  is  generally  termed  a  con- 
dition not  to  deviate ;    and  any  failure  to  comply  with  it 
exempts  the  underwriter  from  all  liability  from  the  moment 

of  deviation  (s). 

5.  Not  only  the  course  of  the  voyage  insured,  but  all  All  generally 
generally  established  usages  of  trade  and  navigation,  appli-  oantik  usara 
cable  to  the  subject  of  their  oontract,  are  always  supposed  "^  *?**" 

to  be  known  by  the  parties  contracting  for  a  mercantile 
indemnity ;  and  therefore,  though  never  expressly  inserted 
in  any  policy,  are  as  binding  on  the  parties  as  though  they 
were. 

6.  It  must  never  be  forgotten,  therefore,  that  the  whole  Real  nature 

(«)  Port,  Part  II.  Chap.  II.  "Con-  DongL  510;  Pelly  v.  Royal  Exoh. 

eeabnent."  Co.  (1757),  1  Burr.  341. 

(x)  Poet,  Part  II.  Chap.  IV.  "Sea-  (*)  Per  Boiler,  J.,  in  Newman  v. 

worthiness."  Cazalet,  2  Park,  Ins.  900.    8eepost, 

(y)  Noble  v.  Kennoway  (1780),  2  Part  I.  Chap.  XV.  "Deviation." 
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Sect.  30.  contract  between  the  assured  and  the  underwriters  is  only 
and  effect  of  partially  expressed  in  the  policy ;  and  that  the  real  contract 
between  them  is,  that,  supposing  the  underwriters  to  have 
been  informed  beforehand  of  the  real  nature  of  the  risk, 
supposing  also  (except  in  time  policies)  the  ship  to  have  been 
seaworthy  when  the  risk  commenced,  and  never  afterwards 
to  have  deviated  from  the  usual  course  of  the  voyage  insured, 
and  the  assured  not  to  have  precluded  himself  from  recovery 
on  the  ground  of  illegality  of  the  risk,  then  the  underwriters 
engage  to  indemnify  him,  according  to  the  terms  of  the 
policy  as  explained  by  usage,  for  any  loss  he  may  sustain  as 
a  direct  oonsequence  of  the  enumerated  perils. 
TOie  stamping      31.  The  stamping  of  policies  in  the  United  Kingdom  is  re- 

of  policies.  *     o       *  o 

gulated  by  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  by 

which  all  then-existing  enactments  dealing  with  the  stamping 

of  policies  were  repealed. 
Requisites  of       The  first  section  and  the  first  schedule  of  the  Act  together 
Act,  189L       require  all  policies  of  sea  insurance  to  be  stamped  according 

to  the  following  scale : — 

Duty. 

(1)  Where  the  premium   or  consideration  does  not    £   s.  d. 

exceed  the  rate  of  2s.  6d.  per  centum  of  the 

sum  insured 0    0     1 

(2)  In  any  other  case — 

(a)  For  or  upon  any  voyage — 

In  respect  of  every  full  sum  of  100/.,  and 
also  any  fractional  part  of  100/.  there- 
by insured    0    0    3 

(b)  For  time — 

In  respect  of  every  full  sum  (a)  of  100/.,  and 
also  any  fractional  part  of  100/.  there- 
by insured — 

Where  the  insurance  shall  be  made  for  any 

time  not  exceeding  six  months 0    0    3 

Where  the  insurance  shall  be  made  {or  any 
time  exceeding  six  months  and  not 
exceeding  twelve  months    0    0    6 

(a)  A   time   policy  embracing   a  gate  sum  insured.  Great  Britain  S.S. 

number  of  ships  with  separate  sums  Premium  Association*.  White(1891), 

insured  on  each  is  properly  stamped  at  19  Ct.  of  Sees.  Cas.  4th  Ser.  109; 

the  duty  corresponding  to  the  aggre-  (1896)  W.  N.  91. 
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By  sect  91,  the  expression  "policy  of  insuranoe"  for  the  Sect.  81. 
purposes  of  the  Act  includes  every  writing  whereby  any 
contract  of  insurance  is  made  or  agreed  to  be  made,  or  is 
evidenced.  The  meaning  of  the  term  "policy  of  sea  in- 
soranoe" for  the  purposes  of  the  Act  is  defined  in 
sect.  92  (b). 

Sect.  93  (1)  provides  that  a  contract  for  sea  insurance 
(other  than  such  insurance  as  is  referred  to  in  the  55th  section 
of  the  Merchant  Shipping  Act  Amendment  Act,  1862  (c) ) 
shall  not  be  valid  unless  it  is  expressed  in  a  policy  of  sea 
insurance. 

By  sect.  93  (2),  no  policy  of  sea  insurance  made  for  time 
shall  be  made  for  any  time  exceeding  twelve  months. 

Sect.  93  (3)  declares  that  a  policy  of  sea  insurance  shall 
not  be  valid  unless  it  specifies  the  particular  risk  or  adven- 
ture, the  names  of  the  subscribers  or  underwriters,  and  the 
sum  or  sums  insured  (d),  and  is  made  for  a  period  not 
exceeding  twelve  months. 

By  sect.  94,  where  any  sea  insurance  is  made  for  a  voyage 
and  also  for  time,  or  to  extend  to  or  cover  any  time  beyond 
thirty  days  after  the  ship  shall  have  arrived  at  her  destina- 
tion and  been  there  moored  at  anchor,  the  policy  is  to  be 
charged  with  duty  as  a  policy  for  a  voyage,  and  also  with 
duty  as  a  policy  for  time. 

32.  The  first  Act  relating  to  the  stamping  of  sea-policies  Effect  of 
(35  Geo.  3,  c.  63),  declared  that  a  policy  should  neither  be  g^0^0 
given  in  evidence  nor  available  in  law  or  equity  unless  duly  policy  mider 
stamped,  and  it  absolutely  prohibited  the  stamping  of  a 
policy  after  it  was  underwritten  (sect.  14).     The  effect  of 
this  provision  was  that  a  policy  not  properly  stamped  at  the 
time  when  it  was  made  was  wholly  null  and  void  (e). 

The  rigour  of  the  law  has  been  considerably  modified,  stamping  the 
Sect.  95  (1)  of  the  Stamp  Act,  1891,  after  declaring  that  a  gSStaT 

(b)  See  ante,  s.  7.  Gamp.  103.    See  the  2nd  edition  of 

(e)  Ibid.  this  work,  pp.  41 — 60,  for  the  law  as 

(d)  See  ante,  ss.  8,  26.  to  the  stamping  of  policies  before  30 

(e)  Roderick   v.    Hovil  (1811),   3      Vict.  o.  23. 
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Sect.  32. 


Penalties  for 
"breaches  of 
the  Stamp 
Act. 


policy  of  sea  insurance  may  not  be  stamped  at  any  time 
after  it  is  signed  or  underwritten  by  any  person,  makes  the 
two  following  exceptions : — 

(a)  Any  policy  of  mutual  insurance  having  a  stamp  im- 

pressed thereon  may,  if  required,  be  stamped  with 
an  additional  stamp,  provided  that  at  the  time  when 
the  additional  stamp  is  required  the  policy  has  not 
been  signed  or  underwritten  to  an  amount  exceed- 
ing the  sum  or  sums  which  the  duty  impressed 
thereon  extends  to  cover. 

(b)  Any  policy  made  or  executed  out  of,  but  being  in  any 

manner  enforceable  within,  the  United  Kingdom  may 
be  stamped  at  any  time  within  ten  days  after  it  has 
been  first  received  in  the  United  Kingdom  on  pay- 
ment of  the  duty  only. 
Further,  sect.  95  (2)  allows  a  policy  of  sea  insurance  for 
the  purpose  of  production  in  evidence   to  be  stamped  after 
the  execution  thereof,  on  payment  of  a  penalty  of  100/.  (/). 
This  is  a  provision  of  the  greatest  importance.     The  contract 
is  good  ah  initio,  and  either  party  can  enforce  it  by  paying 
the  penalty.     Under  the  old  law,  as  we  have  seen,  there  was 
no  enforceable  contract  {g). 

33.  Section  97  (1)  of  the  Act  imposes  a  penalty  of  100/.  on 
any  person  who  becomes  an  insurer,  or  who  effects  an  insu- 
rance, or  knowingly  procures  one  to  be  effected,  except  by  a 
duly  stamped  policy,  or  who  fraudulently  or  wilfully  seeks  to 
evade  the  duty  payable  on  a  policy.   By  sect.  97  (2),  a  broker, 


(/)  This  was  first  allowed  in  1876, 
by  39  Vict.  o.  6,  s.  2  (repealed  by  the 
Act  of  1891),  which  made  sea-policies 
instruments  within  the  Stamp  Act, 
1870  (33  &  34  Viot.  o.  97),  fl.  16. 
Before  this  provision  a  special  case 
stating  that  the  parties  agreed  that 
a  valid  (i.e.  stamped)  policy  should 
be  deemed  to  have  been  issued  was 
ordered  to  be  struck  out  as  sanctioning 
an  evasion  of  the  stamp  laws.  Nixon 
v.  Albion  Marine  Ins.  Co.   (1867), 


L.  R.  2  Ex.  338.  Where  the  ques- 
tion in  issue  was  whether  an  un- 
stamped document  was  a  policy  of 
insurance,  an  order  was  recently 
made  at  chambers  that  for  the  pur- 
poses of  the  trial  the  Court  was  to 

assume  that  all  penalties  (if  any  were 

necessary)  had  been  paid.     Home 

Marine  Ins.  Go.  v.  Smith,  [1898]  2 

Q.  B.  351. 

(?)  Arnould,  2nd  ed.  pp.  43,  44. 
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agent,  or  other  person  who  negotiates  a  sea  insurance  contrary  Sect.  33. 
to  the  Act,  or  writes  a  policy  upon  material  not  duly  stamped, 
is  liable  to  a  similar  penalty,  and  has  no  legal  claim  to  any 
charge  for  brokerage  or  commission,  or  for  any  money  paid 
by  him  with  reference  to  the  insurance.  Further,  any  money 
paid  to  him  in  respect  of  any  such  charge  shall  remain  the 
property  of  his  employer. 

Section  97  (3)  imposes  a  similar  penalty  on  anyone  who 
makes  or  issues  a  document  purporting  to  be  a  copy  of  a 
policy,  unless  there  be  a  duly  stamped  policy  in  existence  of 
which  it  is  a  copy. 

The  Stamp  Duties  Management  Act,  1891  (54  &  55  Viot.  Spoiled 
c.  38,  ss.  9 — 12),  deals  with  the  question  of  allowances  for  p8' 
spoiled  stamps. 

34.  The  most  difficult  questions  raised  by  the  Stamp  Acts  The  slip, 
relate  to  the  legal  effect  of  the  slip. 

The  broker,  when  requested  to  effect  an  insurance,  prepares 
a  brief  memorandum  of  the  leading  particulars  of  the  pro- 
posed risk,  such  as  oonvey  at  a  glance  to  those  who  are  skilled 
in  the  business  a  sufficient  notion  of  the  intended  policy  to 
enable  them  to  say  whether,  and  at  what  premium,  they  will 
underwrite  it.  This  memorandum,  called  the  slip,  is  presented, 
if  the  insurance  is  effected  at  Lloyd's,  successively  to  the 
underwriters  there,  who,  if  they  think  well  of  the  risk  and 
the  premium  at  which  it  is  offered,  initial  the  slip,  each  for 
the  sum  he  thinks  proper  to  underwrite,  and  so  on  until  the 
whole  amount  is  subscribed  (A). 

The  legal  effect  of  the  slip  was  explained  by  Blackburn,  J., 
in  the  year  1871,  when  the  Act  of  1867  (30  Viot.  o.  23)  was 
in  force.     "The  slip,"  said  the  learned  judge  (t),  "is  in 

(A)  Another  document  of  similar  the  broker  or  assured  by,  a  company 

import,    sometimes    also    called    a  on  accepting   the   risk.     See  pott, 

slip,  is  that  which  is  known  as  a  s.  102,  n. 

cover  note  or  covering  note.    It  is  a  (»)   Ionides    «\  Pacific   Fire  and 

memorandum  containing  similar  par-  Marine  Ins.  Co.  (1871),  L.  B.  6  Q.  B. 

ticnlars  of  the  terms  of  an  insurance  674,  684,  685 ;  affd.  on  appeal  (1872), 

signed  on  behalf  of,  and  issued  to  L.  R.  7  Q.  B.  517. 
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Sect.  84.  practice,  and  according  to  the  understanding  of  those  engaged 
in  marine  insurance,  the  complete  and  final  contract  between 
the  parties,  fixing  the  terms  of  the  insurance  and  the  pre- 
mium, and  neither  party  can,  without  the  assent  of  the  other, 
deviate  from  the  terms  thus  agreed  on  without  a  breach  of 
faith,  for  which  he  would  suffer  severely  in  his  credit  and 
future  business. 

"The  Legislature,  for  the  purpose  of  protecting  the 
revenue,  had  by  the  veiy  strongest  enactments  provided  that 
no  such  instrument  should  be  given  in  evidence  for  any 
purpose  (j).  But  all  those  enactments  are  repealed  by  the 
30  Vict.  o.  23 ;  and  the  law  is  now  governed  by  the  7th  and 
9th  sections  of  that  Act.  By  sect.  7  no  oontract  or  agree- 
ment for  sea  insurance  shall  be  valid  unless  expressed  in  a 
policy.  And  by  sect.  9  no  policy  shall  be  pleaded  or  given 
in  evidence  in  any  Court  unless  duly  stamped.  As  the  slip 
is  clearly  a  contract  for  marine  insurance,  and  is  equally 
clearly  not  a  policy,  it  is,  by  virtue  of  these  enactments,  not 
valid — that  is,  not  enforceable  at  law  or  in  equity ;  but  it 
may  be  given  in  evidence  wherever  it  is,  though  not  valid, 
material." 

Nevertheless,  when  a  stamped  policy  had  been  issued,  the 
Courts  recognized  the  practice  of  underwriters  to  consider 
the  agreement  complete  when  the  slip  was  initialed,  to  the 
extent  of  holding  that  any  fact  coming  to  the  knowledge  of 
the  assured  between  the  time  when  the  slip  was  initialed 
and  the  execution  of  the  policy,  however  material  it  might  be, 
need  not  be  communicated  to  the  underwriter,  even  though 


(j)  So  much  so  that  Lord  Ellen  - 
borough,  C.  J.,  refused  to  look  at  it 
as  a  means  of  showing  the  order  in 
which  the  underwriters  had  taken 
the  risk.  Marsden  v.  Beid  (1803),  3 
East,  672,  573  ;  see  also  Warwick  v. 
Slade(1811),3Camp.  127.  35  Geo.  3, 
o.  63,  s.  14,  provided  that  no  in- 
surance whereon  duty  was  payable, 
nor  any  contract  or  agreement  for 
such  insurance,  should  be  given  in  evi- 


dence unless  stamped.  30  Vict.  o.  23 , 
only  says  that  no  unstamped  policy 
shall  be  given  in  evidence ;  yet  there 
is  a  wide  definition  of  the  term 
"policy"  in  s.  4  of  that  Act.    In 

Fisher  v.  Liverpool  Marine  Ins.  Go. 

(1873),  L.  B.  8   Q.   B.  469,  474, 

Lord  Blackburn  hinted  at  a  doubt 

whether    Lord    EUenborough    was 

right  in  refusing  to  look  at  the  slip. 
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the  slip  was  initialed  for  the  agent  of  the  assured,  subject  to     Sect.  34. 
confirmation  by  his  principal ;  and  since  the  Act  of  1867  the 
Courts  have  held  that  the  slip  could  be  looked  at  to  show 
when  the  bargain  was  made  (A*). 

35.  Arnould  was  of  opinion  that  a  memorandum  embodying  Arnould's 
an  agreement  to  execute  a  regular  stamped  policy,  aocom-  TOntractmade 
panied  by  the  payment  of  the  premium,  could  be  enforced  in  h?  the  slip 
a  court  of  equity  (/) ;  but  in  support  of  this  view  he  was  only  able  in  equity, 
able  to  cite  a  dictum  of  Lord  Denman's  (m),  and  a  Scotch 
oase  in  which  the  House  of  Lords  recognized  the  validity  of 
a  written  agreement  to  execute  a  policy.    The  report,  how- 
ever, does  not  state  whether  the  memorandum  was  stamped, 
and  it  does  not  appear  that  any  question  arising  out  of 
35  Geo.  3,  c.  65,  the  Stamp  Act  then  in  force,  was  raised  or 
considered  in  the  case  (n). 

A  subsequent  decision  of  the  Court  of  Exchequer  Chamber 
shows  that  this  opinion  could  not  be  supported  under  the 
former  Stamp  Acts. 

The  facts  in  that  case  (o)  were  that  the  London  agent  of  the  Decision  to 
defendant  company  initialed  a  slip,  and  received  from  the  eoontrarv- 
brokers  a  copy  of  the  slip,  which  he  forwarded  to  his  prin- 
cipals to  have  a  polioy  prepared,  and  the  amount  of  the 
premium  and  stamp  duty  was  subsequently  paid  by  the 
brokers  to  the  defendants'  agents.  No  polioy  was  executed 
by  the  defendants,  and  an  action  was  brought  for  damages. 


(*)  Cory  *.  Paton  (1872),  L.  R.  7 
Q.  B.  304;  (1874),  L.  B.  9  Q.  B. 
677  ;  Lishman  v.  Northern  Maritime 
Ins.  Co.(  1873),  L.  B.  8  0.  P.  216, 
225  ;  in  the  Exchequer  Chamber 
(1875),  L.  B.  10  0.  P.  179. 

(/)  2nded.  p.  52. 

(*»)  In  Mead  v.  Davidson  (1835), 
3  A.  &  E.  303. 

(»)  Patterson  v.  Mills  (1828),  1 
Bow,  N.  S.  342.  The  oase  in  the 
Court  of  Session  is  reported  as  Albion 
Life  and  Fire  Ins.  Co.  *.  Mills,  8 
Wila.  &  Shaw,  218. 


(o)  Fisher  v,  Liverpool  Marine  Ins. 
Co.  (1873),  L.  B.  8  Q.  B.  469 ;  in 
the  Exchequer  Chamber  (1874),  L.  B. 
9  Q.  B.  418.  In  Morrison  v.  Uni- 
versal Marine  Ins.  Co.  (1871),  25  L.  T. 
108,  Kelly,  C.  B.,  had  previously 
ruled  that  a  custom  whereby  an 
underwriter  is  bound  to  issue  a  polioy 
in  accordance  with  the  terms  of  the 
slip  is  bad.  See  also  Morocco  Land 
and  Trading  Co.  v.  Fry  (1865),  11 
L.  T.  N.  S.  618 ;  and  the  opinion 
of  Willes,  J.,  in  Xenos  v.  Wiokham 
(1867),  L.  B.  2  H.  L.  296,  314. 
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Sect.  35.  In  the  Court  of  Queen's  Bench,  Blackburn,  J.,  held,  not  that 
the  defendants  were  legally  bound  to  execute  a  policy,  but 
that  by  accepting  the  copy  slip  they  agreed  to  use  due  dili- 
gence either  to  execute  a  stamped  policy  or  to  repudiate  the 
transaction.  But  in  this  opinion  he  was  not  sustained,  the 
other  members  of  the  Court  and  the  Exchequer  Chamber 
holding  that  the  initialing  of  the  slip  and  the  forwarding  of 
the  copy  slip  were  parts  of  one  contract — a  contract  of 
insurance  which  oould  not,  by  reason  of  30  Vict.  c.  23,  be 
enforced  (o). 

Thus  it  is  clear  that  before  1876  the  assured  had  no  remedy 
upon  an  unstamped  slip,  because,  even  if  the  slip  satisfied  the 
other  requirements  of  the  Stamp  Acts,  it  was  unstamped  and 
therefore  invalid  as  a  policy  (p). 

36.  Only  under  exceptional  circumstances — for  instance, 
where  the  claimant  has  been  able  to  prove  his  case  without 
actual  production  of  a  stamped  policy — have  actions  been  suc- 
cessfully maintained  when  no  stamped  policy  is  in  existence. 

Thus,  in  one  case  the  assured  was  held  entitled  to  receive 
the  amount  of  a  loss  from  a  mutual  insurance  association,  as 
on  an  account  stated,  where  only  an  unstamped  policy  had 
been  issued,  but  a  sufficient  admission  of  liability  appeared  in 
the  books  of  the  association  (q). 

In  another  case  a  member  of  such  an  association  was  held 
by  the  Court  of  Appeal  to  be  liable  to  pay  calls  (although  the 
association  issued  no  policies),  on  the  ground  that  he  had 
assented  to  the  payment  of  the  losses  in  respect  of  which  the 


Cases  in 
which  assured 
reoovered 
without  a 
policy. 


(©)  See  n.  (o),  ante,  p.  45. 

(p)  As  we  have  just  seen,  it  was 
held  by  Blackburn,  J.,  not  to  be  a 
policy  under  the  Act  of  1867 ;  and 
if  this  be  a  correct  interpretation  of 
that  Act,  it  could  not  have  been 
stamped  under  the  Act  of  1876  as 
a  policy.  See  per  Mathew,  J.,  in 
Home  Ins.  Co.  *.  Smith,  [1898]  1 
Q.  B.  829,  835. 

(q)  In  re  Teignmouth  and  General 
Mutual  Shipping  Association  (1872), 


L.  B.  14  Eq.  148.  It  may,  however, 
be  doubted  whether  an  account  stated 
in  respect  of  a  contract  declared  by 
statute  to  be  invalid  is  binding.  See 
Scadding  v.  Eyles  (1846),  9  Q.  B. 
858;  Cocking  v.  Ward  (1845),  1  C.  B. 
858,  per  Tindal,  C.  J.,  p.  870 ;  but 
see  Barrow  Mutual  Ship  Ins.  Co.  r. 
Ashburner  (1885),  54  L.  J.  Q.  B. 
377,  for  the  view  taken  by  the  Court 
of  Appeal  of  the  effect  of  the  Stamp 
Act* 


CHAP,  H.]  OP  SEA-POLICIES.  47 

calls  were  made,  and  was  therefore  estopped  from  saying  that     8*0**  &<*• 
the  payments  were  improperly  made  (r). 

37.  The  question  now  to  be  considered  is,  whether  the  pro-  Is  the  slip  a 
vision  of  sect.  95  (2)  of  the  Stamp  Act,  1891  (re-enacting  the  SeStamp^ 
similar  provision  of  the  Aot  of  1876),  whioh  enables  policies  Act» 189l? 
of  insurance  to  be  stamped  after  execution  on  payment  of  a 
penalty,  also  enables  a  slip  to  be  stamped  so  as  to  give  it  the 
force  and  effect  of  a  policy. 

By  sect.  91  of  the  Stamp  Act,  1891, the  expression  "policy 
of  insurance  "  includes,  for  the  purposes  of  the  Aot,  every 
writing  whereby  any  oontract  of  insurance  is  made  or  agreed 
to  be  made,  or  is  evidenoed.  Is  a  slip  a  writing  of  this  kind  P 
There  can  be  no  doubt  that,  according  to  the  practice  of  those 
engaged  in  the  business  of  marine  insuranoe,  the  slip  is  the 
writing  by  which  the  contract  is  really  made,  although  the 
subsequent  issue  of  a  formal  policy  is  contemplated.  But  it 
is  clear  that  the  mere  fact  that  the  parties  intend  that  an 
agreement  which  they  have  arrived  at  shall  be  subsequently 
embodied  in  a  more  formal  document  does  not  prevent  the 
earlier  agreement  from  constituting  a  binding  engagement  (a). 
PrimA  facie,  therefore,  it  does  seem  that  on  general  principles 
the  slip  is  a  policy  of  insurance  within  the  very  wide  defini- 
tion of  the  Aot.  The  consequences,  however,  of  the  adoption 
of  this  view,  to  which  it  must  be  conceded  that  the  wording 
of  the  Act  of  Parliament  gives  great  support,  are  somewhat 
startling.  It  seems  to  follow  therefrom  that  for  more  than  a 
century  every  broker  who  has  procured  the  initialing  of  a 
slip,  and  every  underwriter  who  has  initialed  it,  has  broken 
the  law  and  made  himself  liable  to  a  penalty. 

Against  the  view  that  the  slip  is  itself  a  policy,  the 
decisions  in  the  cases  to  which  we  have  already  referred  may 
fairly  be  urged  (t) .     The  question  in  these  oases  was  whether, 

(r)  Barrow  Mutual  Ship  Insurance  Bossiter  v.  Miller  (1878),  3  App.  Gas. 

Co.  v.  Ashburner,  tupra.    Cf .  In  re  1124,  and  oases  there  cited. 

London   Marine    Ins.    Association,  (t)  Ionides  v.  Pacifio  Fire,  &o.  Co. 

Smith's  case  (1869),  L.  B.  4  Ch.  611.  (1871),  L.  B.  6  Q.  B.  674  ;  (1872),  7 

(*)  For  the  general  principle  see  Q.  B.  617 ;  Cory  v.  Patton  (1872), 
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&*<>*'  37.  where  a  slip  had  been  duly  followed  by  a  formal  stamped  policy, 
the  former  might  be  looked  at  for  the  purpose  of  explaining 
the  latter.  The  Act  of  1867  (w),  which  was  in  force  when 
these  cases  were  decided,  provided  (sect.  9)  that  no  policy 
should  be  given  in  evidence  unless  duly  stamped ;  and  it 
defined  a  policy  (sect.  4)  as  "  any  instrument  whereby  a  con- 
tract or  agreement  for  any  sea  insurance  is  made  or  entered 
into."  In  the  earliest  of  these  cases  (v)>  as  we  have  seen,  the 
Court  of  Queen's  Bench  held  that  a  slip  is  not  a  policy,  and 
in  all  of  the  cases  it  was  held  that  the  slip  could  be  given  in 
evidence. 

We  have  already  quoted  from  the  judgment  of  the  Court 
of  Queen's  Bench,  delivered  by  Blackburn,  J.,  in  the  earliest 
of  these  cases  (w).  Strangely  enough,  the  learned  Judge 
agrees  that  the  slip  is  a  contract  for  marine  insurance,  but 
does  not  notice  the  comprehensive  definition  of  a  policy  in 
sect.  4  of  the  Act  then  in  force,  which  we  have  just  cited  (z). 
Whether  or  not,  had  the  Court  duly  considered  this  definition, 
they  would  have  held,  in  view  of  their  opinion  that  the  slip 
was  a  contract  of  marine  insurance,  that  the  slip  was  never- 
theless in  no  sense  of  the  word  a  policy  capable  of  being,  and 
liable  to  be,  stamped,  may  perhaps  be  open  to  question.  And 
what  view  would  now  be  taken  in  a  Court  of  last  instance 
as  to  the  effect  of  the  provisions  of  the  Stamp  Act  now 
in  force,  it  is  equally  impossible  to  say. 
Homelnsur-  In  a  recent  case  the  question  arose  whether  a  oertain 
&00-  '•  covering  note  initialed  by  the  underwriters  was  a  policy  of 
insurance  within  the  meaning  of  the'  Stamp  Act,  1891,  and 
could  be  stamped  after  execution.  Mathew,  J.,  held  that  it 
was  a  slip,  and  that  a  slip  is  not  a  policy  of  sea  insuranoe, 
and  therefore  cannot  be  stamped  (y).     The  chief  ground  on 

L.  B.  7  Q.  B.  304;  (1874),  L.  B.  9  (v)  Ionides*.  Pacific  Fir©  Ins.  Co., 

Q.  B.  577;   Lishman  *.  Northern      **«»*• 

Mar.  Ins.  Co.  (1873),  L.  B.  8  C.  P.  {*?  fnte>  *'  U' 

(x)  Supra. 
216  ;  (1876),  L.  B.  10  C.  P.  179.  ^  Home  ^  ^  ,  Bmi^  £18Q8-| 

(«)  30  Vict.  c.  23.  1  Q.  B.  829. 
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which  the  learned  judge  based  his  decision  was  that  "both  the  Sect.  87. 
language  of  30  Yiot.  c.  23,  and  the  cases  upon  the  Aot  show 
that  a  slip  was  not  a  policy  within  its  meaning.  The  Court 
of  Appeal,  on  the  other  hand,  held  that  the  covering  note 
was  a  contract  for  sea  insurance  within  the  meaning  of  the 
Stamp  Act,  1891;  though  they  affirmed  the  decision  of 
Mathew,  J.,  on  another  ground,  viz.,  that  it  was  invalid  as 
a  policy  because  it  did  not  specify  the  "sum  or  sums 
insured"  (z). 

The  Court  were  careful  to  limit  their  decision  to  the  parti- 
cular document,  and  to  say  nothing  on  the  general  question 
whether  a  slip  can  ever  be  stamped  and  sued  upon.  The 
decision  of  Mathew,  J.,  on  this  point  has,  therefore,  not  been 
expressly  overruled.  It  is,  however,  difficult  to  see  how,  in 
view  of  this  decision  of  the  Court  of  Appeal,  it  is  now  possible 
to  contend  that  a  cover-note  which  specifies  the  sum  insured, 
and  in  other  respects  conforms  with  the  requirements  of  the 
Stamp  Act,  is  not  a  valid  policy.  Further,  it  seems  difficult 
to  distinguish  the  covering  note,  either  as  regards  its  form  or 
its  object,  from  an  ordinary  slip.  The  result  seems  to  follow 
that  an  ordinary  slip  is  a  policy,  and  that  Mathew,  J.'s,  decision 
to  the  contrary  has  been  impliedly  overruled.  The  somewhat 
startling  consequences  of  this  opinion  have  already  been 
pointed  out,  and  it  is  a  matter  of  regret  that  the  legislature 
has  left  the  law  in  so  unsatisfactory  a  state  (a). 

(z)  [1898]  2  Q.  B.  361.  as  a  contract,  oould  be  put  in  evidence 

(a)  If  a  slip  can  be  considered  a  for  a  collateral  purpose.    After  the 

policy  of  insurance,  the  question  may  lapse  of  thirty  years,  during  -which 

arise  whether,  as  it  can  be  stamped  slips  have  constantly  been  used  in 

on  payment  of  a  penalty,  it  can  ever  evidence,  it  is  not  probable  that  the 

properly  be    admitted   in   evidence  Courts  would  revert  to  the  former 

■when  unstamped.   Stamp  Aot,  1891,  rule.    S.  90  of  the  Marine  Insurance 

8.14(1).    In  Ionides  v.  Pacific  Fire  Bill,   1899,  provided   that  "where 

Ins.  Co.  (1871),  L.  B.  6  Q.  B.  674,  there  is  a  duly  stamped  policy  refe- 

the  Court  of  Queen's  Bench  seem  rence  may  be  made,  as  heretofore,  to 

clearly  to  have  considered  that  if  they  the    slip  or  covering   note  in  any 

had  held  the  slip  to  be  a  policy,  they  action  for  rectifying  or  avoiding  the 

'tfould  have  been  obliged  to  reject  it  policy."    No  attempt  was  made  in 

as  evidence.  The  Court  of  Exchequer  the  Bill  to  solve  any  of  the  other 

Chamber  (L.  B.  7  Q.  B.  517)  only  questions  to  which  the  use  of  slips  in 

said  that  the  slip,  though  a  nullity  marine  insurance  has  given  rise. 
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Beet.  98.        38.  We  hare  already  seen  that  a  policy  of  instmnee  is  not 
Bo»  the  dip    Ta]id,  by  reason  of  aect  93  (3)  of  the  Stamp  Act,  1891,  unless 

contain  the        ••«!••■•  » 

nqmstea  of  a  it  specifies  the  particular  risk  or  adventure  (a),  the  names  of 
the  subscribers  or  nnderwriters,  and  the  sum  or  sums  insured. 
Further,  by  28  Geo.  3,  c.  56,  it  must  contain  the  name  of  the 
assured,  or  of  someone  effecting  the  policy  on  his  behalf. 
Assuming  that  a  slip  can  be  treated  as  a  policy,  it  will  he 
invalid  unless  it  contains  these  particulars.  There  are,  no 
doubt,  slips  or  coyer-notes  for  floating  policies  in  which  some 
of  these  particulars  are  not  sufficiently  described ;  but  it  is 
submitted  that  the  ordinary  slip  for  a  voyage  or  time  policy 
contains  an  adequate  description  of  the  necessary  particu- 
lars^). 

The  ordinary  perils  insured  against  are  not  usually  specified 
in  the  slip;  but  there  is  authority  for  saying  that  these  perils 
are  not  required  to  be  expressly  stated  in  a  policy,  as  being 
the  risk  or  adventure  insured,  within  the  meaning  of  the 
Stamp  Act  (c),  and  their  subsequent  insertion  in  the  policy  is 
not  in  consequence  of  any  express  agreement  between  the 
parties.  An  expert  can  say  with  certainty,  from  a  mere 
perusal  of  the  slip,  what  these  perils  and  all  the  terms  and 
conditions  of  the  insurance  are  intended  to  be  (cc).  It  may  be 
suggested  that  when  the  slip  is  only  initialed  the  names  of 
the  underwriters  do  not  sufficiently  appear;  but  this  is 
probably  an  ambiguity  which  can  be  explained  by  parol 
evidence. 


39.  An  express  agreement  to  issue  a  policy  sometimes 
policies,  forms  part  of  a  cover  note  issued  by  a  company.    As  by 

sect.  91  of  the  Stamp  Act,  1891,  the  term  "  policy  of  in- 
surance" includes  every  writing  whereby  any  contract  of 

(a)    In    Edwards    v.    Aberayron  (b)  See  Gow,  23,  24. 

Mutual  Ship  Ins.  Society  (1875),  1  (,)  Edwards   v.   Aberayron,    Ac. 


Q.BD.663,  the  Court  of  Queen'.      ^  ^^ 

Bench  seem  to  have  held  that  by 

"riak  or  adventure"  is  meant  the  M  Two  •Pechaen.  of  slips  for 


voyage  or  period  of  time  corered  by      Lloyd's  policies  are  given  in  Ap- 
the  insurance.  pendix  C. 
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insurance  is  agreed  to  be  made,  it  seems  that  an  agreement    Beet.  89. 

to  issue  a  policy,  if  in  writing,  would  be  a  policy  within  that 

Act,  and  that  it  could  not  be  enforced  unless  it  contained 

the  particulars  required  by  the  Act.    It  also  seems  clear  that 

any  agreement  to  execute  a  policy  is  itself  a  contract  of  sea 

insurance  within  the  meaning  of  sect.  93  (1)  of  the  Act  (d), 

and  therefore,  if  verbal,  is  invalid  under  the  Act. 

Apart  from  the  provisions  of  the  Stamp  Act,  there  is  no 
reason  why  specific  performance  of  an  agreement  to  issue  a 
policy  should  not  be  ordered  in  a  proper  oase  (e). 

In  the  United  States,  where  the  restrictions  of  the  revenue  Thepraotice 
law  do  not  interfere,  and  the  great  bulk  of  sea  insurance  states, 
business  is  carried  on  by  companies,  it  is  very  generally  the 
case  that  a  memorandum  of  the  contract,  or  an  agreement  to 
insure,  is  made  out  and  subscribed  before  executiug  the 
policy :  in  suoh  case  "  the  usual  practice,"  says  Phillips,  is, 
"to  enter  the  agreement  on  the  books  of  the  insurance 
company,  subscribed  by  some  offioer  authorized  to  bind  the 
company.  Such  a  memorandum  is  binding  on  the  company 
to  make  out  a  policy  if  the  premium  is  paid  in  due  time  "  (/). 

Many  questions  have  arisen,  and  very  elaborate  decisions 
taken  place,  in  the  United  States  as  to  what  will  amount  to 
the  consummation  of  an  agreement  to  insure  between  parties 
in  different  places,  communicating  by  letter  or  message  (g). 


(d)  See  Mallet  v.  Bateman  (1865), 
L.  R.  1  0.  P.  163,  that  an  agreement 
for  guarantee  is  a  guarantee  within 
the  meaning  of  the  Statute  of  Frauds. 
See  also  In  re  London  Mar.  Ins. 
Association,  Smith's  Case  (1869), 
L.  R.  4  Ch.  611,  per  Selwyn,  J.,  at 
p.  614,  that  a  contract  for  a  policy 
of  insurance  was  within  the  terms  of 
36  Geo.  3,  o.  63. 

(e)  See  Bhugwandass  r.  Nether- 
lands India  Ins.  Co.  (1888),  14  App. 
Gas.  83,  a  Rangoon  case  in  which  the 
Privy  Council  ordered  specific  per- 
formance of  a  contract  to  issue  a 
policy  in  terms  of  an  open  cover-note. 
Royal  Exchange  Ass.  Co.  v.  Tod 


(1892),  8  T.  L.  R.  669,  was  an  action 
before  Romer,  J.,  for  specific  per- 
formance of  an  agreement  to  issue  a 
policy,  in  which  the  question  at  issue 
was  what  classes  of  voyages  were 
covered  by  the  slip.  The  claim  was 
dismissed  on  the  merits,  and  the 
point  that  an  unstamped  slip  did  not 
constitute  an  enforceable  contract 
seems  neither  to  have  been  taken  by 
the  defendant  nor  by  the  learned 
judge. 

(/)  1  Phillips,  s.  13. 

(g)  Ibid.  8.13**  seq.  Phillips  details 
at  length  the  cases  on  this  subject ; 
see  also  1  Duer,  66,  109  et  seq. 
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Sect.  40. 

Corrections 
and  altera- 
tions in  the 
policy  at 
Common 
Law. 


Can  a  policy- 
be  rectified  P 


Case  in  which 
a  Court  of 
Equity  has 
exercised  this 
power. 


40.  The  polioy  is  the  only  legal  evidence  of  the  terms  of 
the  contract  of  marine  insuranoe;  and,  as  such,  will  be 
avoided,  according  to  one  of  the  best-known  rules  of  the 
common  law  (A),  as  against  any  party,  by  any  material 
alteration  introduced  into  it,  without  his  consent,  after  it  has 
once  been  entered  into  by  him  (t) . 

41.  Whether,  when  there  has  been  a  mistake  made  in 
drawing  up  the  policy,  and  its  terms  do  not  rightly  express 
the  true  intention  of  the  parties  at  the  time  they  entered  into 
the  contraot,  there  is  power  to  rectify  it,  is  a  question  on 
whioh  there  have  been  conflicting  decisions.  There  can  be 
no  doubt  that  before  the  Stamp  Act  of  1795  the  Courts  of 
Equity  did  exercise  such  a  power  when,  in  the  words  of 
Story,  J.,  the  mistake  was  "  made  out  by  the  clearest  evidence, 
aooording  to  the  understanding  of  both  parties,  and  upon 
testimony  entirely  exact  and  satisfactory"  (j). 

Thus,  where  the  risk  was  described  in  the  early  part  of  a 
polioy  as  a  voyage  "  at  and  from  Fort  St.  George,"  yet  in 
that  part  of  the  polioy  whioh  defines  the  duration  of  the 
risk,  the  words  were  "  beginning  the  adventure  from  and 
immediately  following  the  ship's  departure  from  Fort 
St.  George  "  (A),  and  it  was  proved  that  the  policy  had  been 
filled  up  from  a  label,  signed  by  the  agent  of  the  assured  and 
two  of  the  directors  of  the  company,  in  which  the  risk  was 
described  to  be  "  at  and  from  "  Fort  St.  George,  and  it  was 


(A)  Master*.  Miller  (1797),  4  T.  B. 
320 ;  2  H.  Bl.  140 ;  1  Smith's  L.  C. 
10th  ed.  747  ;  Fairlie  v.  Christie 
(1817),  7  Taunt.  416 ;  Davidson  v. 
Cooper  (1843),  11  M.  &  W.  778,  802  ; 
in  error  (1844),  13  M.  &  W.  343;  Stif- 
fen v.  Bank  of  England  (1862),  9 
Q.  B.  D.  556,  C.  A.  See  the  oases 
on  policies,  post,  ss.  43,  44. 

(*)  There  is  a  questionable  ruling 
of  Lord  Ellenborough's,  that  (al- 
though the  contract  of  each  under- 
writer is  separate)  the  policy  is  to  be 
deemed  to  be  still  injieri,  still  in- 
complete, until  the  whole  amount  of 


the  insurance  has  been  subscribed. 
Robinson  v.  Tobin  (1816),  1  Stork. 
336.  The  point  decided  in  that  case 
was  one  of  pleading. 

(/)  Andrews  v.  Essex  Fire  and 
Marine  Ins.  Co.  (1822),  3  Mason's 
Rep.  6. 

(k)  It  is  upon  this  that  Phillips 
founds  his  remark,  that  even  in  this 
case  the  decision  of  the  Chancellor 
seems  to  be  rather  a  construction  of 
the  whole  policy  than  an  alteration 
of  its  provisions.  1  Phillips  on  Ins. 
s.  117. 
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not  disputed  by  the  underwriters  that  the  label  expressed  the    Sect.  41, 
intention  of  both  parties,  Lord  Hordwicke  held  that  the 
policy  should  be  considered  one  "  at  and  from  "  (/). 

In  another  case,  where  rectification  of  a  polioy  was  sought,  Case  in  which 
but  the  evidence  appeared  to  be  contradictory,  Lord  Hard-  refused  to 
wicke  dismissed  the  bill,  at  the  same  time  stating  that  while  exer^we  this 
the  Court  of  Chancery  had  jurisdiction  to  relieve  in  respect 
of  a  plain  mistake  in  contracts,  if  reduced  into  writing  con- 
trary to  the  intention  of  the  parties,  it  would  only  exert  suoh 
power  upon  being  satisfied  by  the  strongest  possible  evidence 
that  a  mistake  had  really  been  made  (m). 

In  1869,  in  Mackenzie  r.  Coulson  (n),  a  bill  was  filed  by  Mackenzie* 
underwriters  for  the  rectification  of  a  polioy,  for  the  reason 
that  the  olause  "  warranted  free  of  particular  average  "  had 
by  mistake  been  omitted,  and  they  produced  the  slip  in  which 
the  clause  appeared.  But  James,  V.-C,  dismissed  the  bill  on 
the  ground  that  there  can  be  no  rectification,  unless  there  has 
been  an  actual  concluded  oontract  antecedent  to  the  instru- 
ment which  it  is  sought  to  be  rectified,  and  that  the  slip  did 
not  constitute  a  oontract  (o). 

On  the  other  hand,  Barnes,  J.,  in  a  subsequent  case  ordered 
the  rectification  of  a  policy  which  was  not  in  accordance  with 
the  slip  (p) ;  and  recently,  in  a  case  in  which  Mackenzie  v. 
Coulson  was  cited,  Mathew,  J.,  held  that  he  had  power  to 
order  the  rectification  of  a  policy,  though  in  the  absenoe 


(/)  Motteux  r.  London  Ass.  Go. 
(1739),  1  Atkyns,  545. 

(m)  Henkle  r.  Royal  Exch.  Ass. 
(1749),  1  Ves.  Senr.  317. 

(n)  (1869),  L.  R.  8  Eq.  368. 

(o)  The  principle  of  this  decision  is 
approved  by  Sir  Edward  Fry ;  Spe- 
cific Performance,  s.  791,  3rd  ed. 
Story  seems  to  consider  that  a  Court 
of  Equity  has  power  to  rectify  a  pre- 
liminary contract  as  well  as  an  in- 
strument embodying  an  antecedent 
oontract ;  Equity  Jurisprudence, 
s.   159.     If  the  view  already  ex- 


pressed, that  a  slip  itself  can  be 
stamped  and  used  as  a  valid  policy,  be 
correct,  the  ground  of  James,  V.-C.'s, 
decision  no  longer  exists,  and  the 
only  question  that  can  arise  when  it 
is  sought  to  rectify  a  policy  by  a 
slip  will  be  whether  the  slip  can  be 
given  in  evidence  without  being 
stamped. 

(p)  The  AikBhaw  (1893),  9 
T.  L.  R.  605.  The  report  does 
not  show  whether  the  point  was 
taken  that  there  was  no  power  to 
rectify. 
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Sect.  41.     of  clear  evidence  of  a  common  mistake  he  refused  to  do 


Correction  of 
a  mistake  in 
declaring 
interest. 


consent. 


SO  (q). 

The  contract  of  the  underwriters  is  complete  in  f aot  and  in 
form  when  they  have  signed  the  policy ;  but  a  declaration  of 
interest  to  be  afterwards  made  stands  on  a  different  footing 
to  a  contract ;  it  is  the  mere  exercise  of  a  power  oonf erred  on 
the  insured,  and  need  not  of  necessity  be  in  writing;  if, 
therefore,  a  broker  has  committed  a  blunder  in  making  this 
declaration,  as  where  he  has  declared  goods  by  the  wrong 
ship,  this  blunder  may  be  rectified  by  parol  evidence,  either 
with  or  without  the  assent  of  the  underwriters  (r). 

Corrections  by  42.  The  parties  themselves  may,  by  consent,  introduce  any 
alterations  into  the  polioy,  even  after  it  is  underwritten, 
whether  by  an  erasure,  an  interlineati6n  (*),  or  an  addition  in 
a  blank  space,  which  may  be  required  by  their  mutual  inte- 
rests, and  sanctioned  by  their  mutual  agreement  (subject, 
however,  to  the  provisions  of  the  Stamp  Aot) ;  and  such  alter- 
ations, if  properly  signed,  and  not  infringing  the  provisions 
of  the  Stamp  Act,  form  as  valid  a  contract  between  the  parties 
as  the  terms  of  the  original  policy. 

As,  however,  no  contract  can  have  the  effect  of  varying  or 
altering  another,  unless  it  be  of  as  high  a  nature  as  the 
instrument  upon  which  it  so  professes  to  operate,  these  alte- 
rations must  be  in  writing,  either  in  a  separate  instrument 
referring  to  the  original  policy,  or  by  memorandum  on  the 
face  or  back  of  the  polioy ;  and,  in  either  case,  subscribed  by 
or,  as  is  most  usual  in  praotioe,  signed  by  the  initials  of  the 
underwriters  who  are  intended  to  be  bound  by  them  (t). 


Alterations 
must  be  in 
writing, 


{q)  Spalding  v.  Crocker  (1897),  2 
Com.  Cas.  189.  The  Marine  Ins- 
snrance  Bill,  1899,  s.  90,  declares 
tbat  "  where  there  is  a  duly  stamped 
policy,  reference  may  be  made,  as 
heretofore,  to  the  slip  or  covering 
note  in  any  action  for  rectifying  or 
avoiding  the  policy." 

(r)  Robinson  v.  Touray  (1811),  3 
Camp.  158 ;  8.  C.t  1  M.  &  S.  217. 


See  the  usage  stated  in  Stephens  v. 
Australasian  Ins.  Co.  (1872),  L.  R. 
8  C.  P.  18,  and  other  oases  which 
are  noticed  in  Chap.  IX.  Part  I., 
where  such  declarations  are  dis- 
cussed. 

(«)  Striking  a  pen  across  words  is 
a  cancelling  of  the  words.  Fairlie 
v.  Christie  (1817),  7  Taunt.  416. 

(t)  Kaimes   v.    Knightly    (1682), 
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The  only  ground  upon  which  a  written  alteration  of  this     S60*-  *3« 
kind  can  be  binding  upon  any  of  the  parties  to  the  original  i?itialt?-b7 
policy  is  his    assent    thereto    signified    by  his  signature; 
although,  therefore,  ail  the  rest  of  the  underwriters  may 
have  signed  such  an  indorsement,  yet  if  only  one  hare  not 
done  so,  he  is  not  bound  by  the  polioy  as  altered  («). 

The  general  rule,  then,  is,  that  any  material  alteration  of  General  rule, 
the  polioy  by  the  assured  avoids  the  policy,  except  as  to  those 
underwriters  who  have  consented  to  it  in  writing  by  signing 
their  initials  to  the  memorandum  in  which  the  alteration  is 
specified,  or  to  the  interlineation,  erasure,  or  addition  by 
which  it  is  effected  (x). 

43.  The  question  has  generally  been,  What  constitutes  a  What  are 
material  alteration  ?    To  use  the  language  of  Judge  Duer,  alterations, 
does  it  change  the  sense,  or  affect  in  any  degree  the  sub- 
stance, of  the  contract  ? 

Where  a  ship  was  insured  from  Virginia  to  Rotterdam,  Alteration  of 
with  leave  to  call  at  a  port  in  England,  and  the  assured,  after 
the  policy  was  underwritten,  by  consent  of  some  of  the 
underwriters  (indorsed  on  the  polioy),  altered  her  destination 
from  Eotterdam  to  Hull ;  this  was  held  to  avoid  the  polioy 
as  to  all  the  underwriters,  except  those  who  had  signed  the 
indorsement  {y). 

So  the  insertion  of  a  speoifio  subject  of  insurance  in  a  The  insertion 

of  a  subjeot  of 

polioy  whioh  had  been  exeouted  in  blank  (z) ;  the  alteration  insurance, 
of  the  specified  day  in  a  warranty  as  to  the  time  of  sailing  (a) ;  ^^j* time 
the  alteration  of  a  policy  "  from  Colmar  to  Portsmouth  "  into  Adding 

alteration 


Skinner,  64  ;  Robinson  v.  Tobin 
(1816),  1  Stark,  336. 

(«)  Forshaw  v.  Chabert  (1821),  3 
Brod.  &  B.  158 ;  6  Moore,  869 ;  see 
also  1  Duer,  78—81,  142  et  seq. 

(x)  Laird  v.  Robertson  (1791),  4 
Brown's  Pari.  Gases,  488;  Lang- 
horn  v.  Cologan  (1812),  4  Taunt.  330 ; 
Fairlie  v.  Christie  (1817),  7  Taunt. 
416 ;  Campbell  t>.  Christie  (1817),  2 
Stark.  64 ;    Sanderson  *.  Symonds 


(1819),  1  Brod.  &  B.  426 ;  Forshaw 
v.  Chabert  (1821),  3  Brod.  &  B.  158; 
6  J.  B.  Moore,  369. 

(y)  Laird  v.  Robertson  (1791),  4 
Brown's  Pari.  Cases,  488. 

(z)  Langhorn  v.  Cologan  (1812),  4 
Taunt.  330. 

(a)  Fairlie  v.  Christie  (1817),  7 
Taunt.  416;  1  J.  B.  Moore,  114; 
8.  C.  atK.  P.  (1816),  Holt,  331. 
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Sect.  4S.     a  policy  "from  Colmar  to  Portsmouth,  or  "Weymouth"  (6), 
terminus  ad      were  ]jey  fo  fo  material  alterations  which  prevented  the 

quern,  #  * 

assured  from  recovering  against  those  underwriters  who  had 
not  subscribed  the  alteration,  and  this  in  the  last-cited  case 
although  the  underwriter,  when  first  informed  of  the  altera- 
tion, had  said  he  would  not  take  advantage  of  it. 

SbertrtocaU  ^0f  w^ere  a  S^P  was  insured  from  "Cuba  to  Liverpool, 
with  liberty  in  that  voyage  to  prooeed  to  and  touch  and  stay 
at  and  discharge  and  take  in  at  any  ports  or  places  whatso- 
ever, without  prejudice "  : — after  the  subscription  of  the 
policy  a  leave  "  to  call  off  Jamaica  "  was  inserted  in  the  body 
of  it.  The  Court  held,  that,  as  Jamaica  was  out  of  the  direct 
course  of  the  voyage  insured,  this  was  a  material  alteration 
which  avoided  the  policy  as  to  an  underwriter  who  had  not 
signed  it ;  although  his  not  doing  so  appeared  to  have  arisen 
solely  from  his  being  out  of  the  way  when  the  other  under- 
writers initialed  the  alteration  (c). 

Immaterial  44.  On   the   other   hand,  where    the    alteration   is   not 

material,  it  will  not  vitiate  the  policy ;  but  in  such  case,  if 
some  of  the  underwriters  have  consented  to  the  alteration, 
after  the  policy  is  executed,  and  others  refuse,  those  who 
consent  make  the  altered  instrument  their  own ;  but  those 
who  do  not,  remain  liable  on  their  original  contract  (d). 

The  following  alterations  have  been  considered  not  to  be 
material.  A  policy  was  originally  filled  up,  "  on  the  Three 
Sisters,  at  and  from  Cadiz  and  Seville  to  Liverpool " :  after 
the  polioy  was  underwritten  the  broker  added  the  words 

"Tree Her-     "Tres  Hermanas"  (Spanish  for  "the  Three  Sisters")  and 

manas  " 

inserted  after  also  the  words  "  both  or  either "  to  the  description  of  the 
Sister*,"  as  Y0JaSe :  Lord  EUenborough  said  that,  "  as  the  English  name, 
the  Spanish      the  Three  Sisters,  did  not  amount  to  a  warranty  that  the 

name  of  the  t  J 

ship.  ship  was  an  English  ship,  the  polioy  was  not  avoided  by 

merely  inserting  the  equivalent  Spanish   name    of   'Tres 

(*)  OampbeU  ,.  Christie  (1817),  2  (-)  Per  BUbndmm^  j  in  Sailder. 
Stark.  64. 

(4  Fo»h»w  ..  Chabert  (1821),  8  m  *■  M'CaUum  (1819),  4   J.  B. 

Brod.  &  B.  168.  Moore,  6. 
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Hermanas.' "  As  to  the  words  "both,  or  either,"  his  Sect. 44. 
Lordship  said,  that  "  as  the  ship,  as  originally  insured,  had 
the  option  of  going  both  to  Seville  and  Cadiz  or  not,  as  it 
might  suit  the  exigencies  of  the  adventure,  these  words  did 
not  give  any  additional  liberty,  and  therefore  did  not  affect 
the  legal  operation  of  the  instrument "  (e). 

A  ship  was  insured  "  from  Liverpool  to  her  port  or  ports  "  T°  trade," 

lD86Zrted  in  A 

of  discharge  and  loading  in  Africa,  during  her  stay  there  liberty  "  to 
and  back  to  Liverpool,  with  liberty  to  proceed  and  sail  to  andex-  *' 
and  touch  and  stay  at  any  ports  or  places  wheresoever,  to  ck*11^©" 
sell,  barter,  and  exchange,  and  load,  unload,  or  reload  goods 
at  any  or  all  of  the  ports  and  places  she  may  call  at  or 
proceed  to."  The  broker,  after  the  subscription  of  the 
policy,  fearing  that  the  words  employed  might  not  be  suffi- 
ciently extensive  to  include  a  trading,  added  the  words  "  and 
trade."  He  then  presented  it  to  the  various  underwriters 
for  their  consent  to  this  alteration,  which  most  of  them 
signified  by  signing  their  initials  to  the  underlined  words ; 
the  defendant,  however,  refused  to  do  so,  alleging  that  he 
never  underwrote  trading  policies  to  Africa.  It  was  con- 
tended that,  as  the  defendant  had  expressly  refused  to 
underwrite  a  trading  policy  to  Africa,  the  alteration  in 
question  must  be  deemed  material;  but  the  Court  were 
clearly  of  opinion  that  it  was  not  so,  because,  independently 
of  the  words  inserted,  the  plaintiff  had,  upon  the  true 
construction  of  the  policy  as  it  originally  stood,  liberty  to 
trade  on  the  coast  of  Africa  (/). 

45.    There  seems  no   doubt   that  a  material  alteration,  Material 
unassented  to,  will  avoid  the  policy  wherever  made  on  the  ^fo^0™  on 
face  thereof,  t.<?.,  in  the  margin  as  much  as  in  the  body  of  the 
instrument :  (in  fact,  in  Fairlie  v.  Christie,  cited  above,  the 

(<•)  Clapham  v.  Cologan  (1813),  3  remarks  of  Duer,  vol.  i.  pp.  73 — 81, 

Camp.  382.  on  the  general  principle  involved  in 

(/)  Sanderson  v.  Symonds  (1819),  the  cases,  and  pp.  142 — 146  for  illus- 

1  Brod.  &  Bing.  426 ;  4  J.  B.  Moore,  trations,  including  some  American 

42 ;  Sanderson  v.  M'Callum  (1819),  authorities  ;    see    also    1    Phillips, 

4  J.  B.  Moore,  5,  S.  P.    See  the  s.  109  et  $eq. 
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Beet.  45.     alteration  was  in  the  margin.)     With  regard  to  memoranda 

takrf the      on  *^e  k**  °*  *^e  P°^c7>  an^  not  8»gTied  by  any  of  the 
policy.  underwriters,  as  they  oould  not  generally  be  operative,  Judge 

Duer  (no  doubt  with  reason)  thinks  they  would  not  avoid 

the  policy,  even  if  embodying  material  alterations  (g). 

Alterations  in      43.  The  cases  hitherto  considered  were  decided  upon  the 

relation  to  the  * 

Stamp  Act.      principles  of  the  common  law.    We  will  now  discuss  the 
effect  of  the  stamp  laws  upon  the  same  subject 

fri  ft  55  Vict        The  StamP  Act>  1891>  s-  96>  m  effect  provides,  that  even 
c  39.  where  the  underwriter  has  so  consented  to  the  alteration  in 

the  policy,  the  altered  policy  cannot  be  enforced  without  a  fresh 

stamp  (h)  unless  the  alteration  comply  with  all  the  requisites 

specified  in  the  clause.    The  clause  is  as  follows :  "  Nothing 

in  this  Act  shall  prohibit  the  mating  of  any  alteration  which 

may  lawfully  be  made  in  the  terms  and  conditions  of  any 

.  policy  of  sea  insurance  after  the  policy  has  been  underwritten ; 

provided  that  the  alteration  be  made  before  notice  of  the 

determination  of  the  risk  originally  insured,  and  that  it  do 

not  prolong  the  time  covered  by  the  insurance  thereby  made 

beyond  the  period  of  six  months  in  the  case  of  a  policy  made 

for  a  less  period  than  six  months,  or  beyond  the  period  of 

twelve  months  in  the  case  of  a  policy  made  for  a  greater 

period  than  six  months,  and  that  the  articles  insured  remain 

the  property  of  the  same  person  or  persons,  and  that  no 

additional  or  further  sum  be  insured  by  reason  or  means  of 

the  alteration.'9 

Effect  of  the        This  section,  (which  ought  to  have  a  liberal  construction  (i )), 

provision  in 

this  section,  does  not  legalize  any  alteration  in  policies,  which  would  have 
been  illegal  at  common  law,  without  the  assent  of  the  under- 
writer ;  but  even  though  the  underwriter  have  assented  to  it, 
the  policy  if  not  re-stamped  cannot  be  enforced,  unless  the 
alteration  comply  with  all  the  requisites  of  this  section. 

{g)  1  Duer,  82;  flee  also  Henderson  of  a  penalty. 

v.  Stevenson  (1876),  L.  K.  2  H.  of  (•)  PerLordTenterdeninBrockel- 

L.  (Sc.)  470.  bank  *.  Sugrne  (1830),  1  B.  ft  Ad. 

(A)  See  ante,  s.  32,  as  to  stamping  88,  on  the  similar  provision  of  35 

a  policy  after  execution,  on  payment  Geo.  3,  c.  63. 
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47.  Prom  the  oases  on  the  similarly  worded  section  of    Sect.  47. 
35  Geo.  3,  o.  63  (s.  13),  it  appears  that  by  the  words  "  before  Cases  on  the 
notice  of  the  determination  of  the  risk  originally  insured  "  is  of  the  section, 
meant  that  determination  of  the  risk  which  is  caused  "  by  the 
loss,  or  safe  arrival,  of  the  thing  insured,  or  by  the  final  end 
and  conclusion  of  the  voyage  "  (J). 

Hence  the  determination  of  the  risk  by  non-compliance  Extending 
with  a  warranty  to  sail  before  a  given  day  is  not  within  the  sailing, 
meaning  of  this  term.  Thus,  where  a  polioy  "  on  goods  to  be 
shipped  on  board  ship  or  ships  which  should  sail  between  the 
1st  of  October,  1799,  and  the  1st  of  June,  1800,"  was  altered 
by  a  memorandum  extending  the  time  of  sailing  until  the  1st 
of  August,  1800,  after  the  original  time  for  sailing  had 
expired,  but  before  the  loss  happened,  Lord  Ellenborough 
and  the  Court  of  King's  Bench  held  that  this  was  an  altera- 
tion made  before  notice  of  the  determination  of  the  risk  (k). 

Where  a  ship  was  insured  "  from  Stockholm  to  Swinne-  Change  of 
munde,"  and  while  she  was  lying  at  "Wisburg  for  repairs,  as 
it  was  doubtful  whether  the  enemy  might  not  be  at  Swinne- 
munde,  the  underwriters  consented  to  alter  the'  policy  by 
adding  the  words  "  Kcenigsberg  or  Memel "  after  the  word 
"  Swinnemunde,"  the  Court  held  that  the  alteration  was 
made  while  there  was  only  an  intention  to  determine  the  risk 
originally  insured,  and  before  its  actual  determination  (/). 
If,  indeed,  the  ohange  of  terminus  were  such  as  to  involve 
the  entire  substitution  of  a  new  adventure  for  that  originally 
insured,  the  case  would,  no  doubt,  be  different  (m). 

A  release  from  a  warranty  to  sail  before  a  certain  day 
which  has  the  effect  of  changing  a  summer  risk  to  a  winter 
risk  is  not  the  substitution  of  a  new  adventure.    It  is,  there- 


terminus. 


(J)  Per  Lord  EUenboronghin  Ken- 
sington v.  Inglis  (1807),  8  East,  291. 

(*)  Kensington  r.  Inglis  (1807),  8 
East,  273;  see  alao  Hubbard  v.  Jack- 
son (1811),  4  Taunt.  169  ;  Ridadale 
v.  Shedden  (1814),  4  Camp.  107. 

(J)  Ramatrom  v.  Bell  (1816),  5  M. 
&  S.  267 ;  see  also  Brockelbank  v. 


Sugrue  (1830),  1  B.  &  Ad.  81 ;  S.  C. 
Lloyd  &  Welsby,  263. 

(m)  See  1  Duer,  84 ;  the  argument 
for  the  defendant  in  Brockelbank  r. 
Sugrue,  sttpra;  and  Lord  Tenterden's 
illustration  in  the  same  case  of  a 
change  to  a  voyage  requiring  a  diffe- 
rent stamp. 
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S60**  *7.  fore,  not  a  determination  of  the  risk,  but  only  a  change  in  the 
conditions  of  the  policy,  which  may  be  made  without  a  fresh 
stamp  (w). 


Condition  that 
the  thing  in- 
sured shall 
remain  the 
property  of 
the  same 
person. 


"  Ship  and 
outfit" 
altered  to 
"  ship  and 
goods." 


The  subject  of 
insurance 
need  not 
continue  the 
same  specific 
thing,  only 
the  same 
denomination 
of  thing. 


48.  Another  of  the  conditions  on  which  an  alteration  may 
be  made  in  the  terms  of  the  policy  is  that "  the  articles  insured 
shall  remain  the  property  of  the  same  person  or  persons." 

"  The  words,  the  thing  insured  shall  remain  the  property, 
&c,  appear  to  us,"  says  Lord  Ellenborough,  "properly  to 
require  and  apply  to  one  identical  and  continued  subject- 
matter  of  insurance,  .  .  .  and  to  be  ill-suited  to  a  case  where 
the  thing  last  insured  is  not  only  in  fact,  but  in  name  and  in 
kind  (as  a  specifio  subject* of  insurance),  essentially  different 
from  the  thing  first  insured  "  (o). 

Hence  where  a  policy  was  effected  "  at  and  from  London 
to  the  South  Seas,  during  the  ship's  stay  and  fishing  there, 
and  at  and  from  thence  to  Great  Britain,"  "on  ship  and 
outfit;"  and  then,  with  the  consent  of  the  underwriters, 
after  the  subscription  of  the  policy,  but  before  notice  of  loss, 
was  altered  into  a  policy  "  on  ship  and  goods ;"  it  was  held, 
that  the  policy  after  this  alteration  required  a  new  stamp, 
because  the  outfit  originally  insured  was  a  totally  different 
kind  of  thing,  on  a  whaling  voyage,  from  "  goods  "  to  which 
the  altered  policy  was  made  to  apply  (p). 

It  must,  however,  be  borne  in  mind,  that  the  above  deci- 
sion is  confined  to  cases  where,  by  the  alteration,  the  kind  or 
description  of  the  original  subject  of  insurance  is  wholly 
changed :  it  is  not  at  all  intended  that  the  subject  of  insurance 
should,  throughout  the  voyage,  continue  the  same  specific 
thing,  but  only  the  same  denomination  of  thing. 

Thus,  where  an  insurance  was  effected  "  on  goods,  which 
should  first  sail  on  board  any  ship  or  ships  sailing  between 
the  1st  of  October,  1799,  to  the  1st  of  June  1800,  to  the 
amount  of  45,000/.,"  it  was  held,  that  an  alteration  extending 


(»)  Hnbbard  *.  Jackson  (1811),  4 
Taunt.  169. 

(o)  Per  Lord  Ellenborough  in  Hill 


v.  Patten  (1807),  8  East,  375. 

(p)  Hill  *.  Patten  (1807),  8  East, 
373. 
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the  time  of  sailing  from  the  1st  of  June  to  the  1st  of  August  Sect.  48. 
did  not  require  a  new  stamp ;  for  it  was  a  mere  alteration  in 
the  terms  and  conditions  of  the  policy,  and  not  in  the  subject- 
matter  of  the  insurance;  for,  non  constat ,  that  the  goods 
shipped  on  board  "before  the  altered  time  of  sailing  were 
different  goods  from  those  intended  to  be  shipped  on  board 
originally  (q).  So,  where  a  polioy  was  "  on  hemp,  marked 
B.,"  it  was  held  that  a  memorandum  withdrawing  the  mark 
did  not  make  a  fresh  stamp  necessary  (r). 

49.  We  have  already  seen  that  an  express  warranty  may  Memorandum 
be  altered  without  a  fresh  stamp  (s) ;  it  has  also  been  decided  piiedwar^" 
that  a  memorandum  by  which  the  underwriter  consents  to  ^^h^tesT" 
waive  the  implied  warranty  that  the  ship  was  seaworthy  at 

the  time  of  sailing  is  not  such  an  alteration  of  the  polioy  as  to 
require  a  fresh  stamp,  for  such  consent  prevents  the  inference 
which  would  otherwise  arise,  that  the  unseaworthiness  was  a 
determination  of  the  risk  (t). 

50.  Even  where  an  alteration  is  not  within  the  exemption  Correction  of 
created  by  sect.  96  of  the  Stamp  Act,  it  will  not  require  a 

fresh  stamp  if  it  be  merely  the  correction  of  a  mistake. 
There  is  a  wide  difference,  as  regards  the  stamp,  between 
cases  in  which  the  alteration  is  such  a  correction  only,  and 
those  in  which  it  is  in  fact  intended  to  make  a  new  instru- 
ment :  the  one  is  an  alteration  of  the  contract  for  the  mere 
purpose  of  making  it  express  in  terms  what  both  parties 
intended  it  should  express  at  the  time  of  making  it;  the 
other  is  an  alteration  for  the  purpose  of  giving  it  a  different 
meaning  and  extent  to  that  which  both  parties  intended  it  to 
bear  at  the  moment  of  its  execution.  It  is  for  this  reason 
that  alterations  of  the  first  class  require  no  fresh  stamp,  while 
those  of  the  second  do  (w). 

(q)  Kensington  v.  Inglis  (1807),  8  (t)  Weir  v.  Aberdein  (1820),  2  B. 

East  273.  &  Aid.  320,  as  explained  in  Quebec 

(r)  Hubbard  v.  Jackson  (1811),  4      Marine  In8" .°°-  v'  CommQT^1  *«* 

U  K        h  of  Canada  (1870),  L.  R.  3  P.  0.  234. 

Taunt.  160.  (f|)  ^k  p  Parkin  (1810)>  u  j^ 

(«)  Ante,  s.  47.  471. 
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B»ct-  s°-  Thus,  in  a  oase  where,  the  assured  having  no  interest  in  the 
ship,  but  only  in  the  cargo,  the  words  "  on  ship,"  which  had 
been  inserted  by  pure  mistake,  were  struck  out,  and  the  words 
"  on  goods  as  interest  may  appear  "  substituted  in  their  room, 
it  was  held,  that  the  memorandum  empowering  this  alteration 
required  no  new  stamp  (x).  This  case  is  distinguished  from 
that  of  Hill  r.  Fatten  on  the  ground  that  there  the  assured 
was  owner  of  the  ship,  and,  as  such,  interested  in  the  outfit : 
and  also,  that  there  the  intention  really  was  to  alter  the 
nature  of  the  subject-matter  from  what  the  parties  had 
originally  meant  and  understood  it  to  be ;  whereas  here  the 
intention  only  was  to  correct  an  error,  and  the  alteration  had 
only  the  effect  of  putting  the  policy  into  the  state  in  whioh  it 
was  originally  intended  to  have  been  framed. 

Effect  of  not        51,  Where  no  rights  or  liabilities  can  be  enforced  under 

re-stamping 

on  the  original  the  altered  instrument  by  reason  of  the  stamp  laws,  the  rights 
1X18       en  "      and  liabilities  whioh  existed  under  the  original  instrument  are 
nevertheless  destroyed  by  the  alteration  (y). 

After  the  Court,  in  Hill  v.  Patten,  had  decided  that  the 
alteration  of  "  outfits "  into  "  goods  "  was  one  which  could 
not  be  made  without  a  fresh  stamp,  and  therefore  that  the 
plaintiff  could  not  recover  on  the  polioy  as  altered,  the  plaintiff 
brought  an  action  upon  the  policy  in  its  original  form ;  but 
the  Court  held  he  could  not  recover  on  that  either  (s).  Lord 
Ellenborough  said,  "  that  the  altered  polioy,  though  ineffec- 
tual as  an  instrument  to  sue  on,  was  effectual  to  do  away  with 
the  former  agreement,  which  was  thereby  abandoned  "  (a) ; 
and  Le  Blano,  J.,  asks  "  how  the  Court  can  enforce  an  agree, 
ment,  after  the  parties  themselves,  upon  the  very  face  of  the 
same  instrument,  have  declared  that  it  is  not  their  agreement, 

(x)  Sawtell  v.  London  (1814),  5      that  a  memorandum  rectifying  this 
Taunt.  369;  1  Marshall,  99;  see  also      mistake  required  no  fresh  stamp. 

158;  1M.48.  217.    In  that  case  J>eete  {m7)  7  B  &  c  2M> 

the  policy-  was  on  goods  by  "  ship  or 

ships"  to  be  thereafter  declared,  and  «  (1807>>  l  CamP'  72  5  *«*  * 

the  broker  by  mistake  made  declara-  Patten  (1808)»  9  Bwfc»  351' 

turn  of  a  wrong  ship.    It  was  held  (a)  Ibid.  Z55. 
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and  have  actually  written  another  and  a  different  agreement    Sect.  61. 
in  the  place  of  it "  (b).    It  would  seem  to  make  no  difference 
whether  the  memorandum  embodying  the  alteration  is  written 
on  the  back  or  the  face  of  the  original  policy  (c),  provided  it 
be  signed  by  the  underwriter. 

52.  The  assured,  after  acceptance  of  a  valid  policy,  may  Forfeiture  of 
forfeit  all  benefit  under  it ;  for  instance,  by  breach  or  non-  *°  cy' 
performance  of  one  of  the  warranties  expressed  or  implied  in 

the  instrument  itself,  or  of  a  condition  precedent  under  which 
the  instrument  was  granted  (d),  or  by  such  an  alteration  of 
the  instrument  as  at  common  law  or  by  virtue  of  the  Stamp 
Acts  renders  it  a  nullity,  or  by  such  illegality  affecting  the 
assured  adventure  as  makes  it  incapable  of  protection  under 
the  sanction  of  the  law. 

We  have  seen  that  a  forfeiture  for  breaoh  of  a  warranty  Waiver  of 
may  be  waived  by  a  memorandum  endorsed  on  the  policy  °  a 
and  signed  by  the  underwriter  (e).  But  when  a  policy  was 
vitiated  by  concealment  of  a  material  fact  on  the  part  of  the 
assured's  agent,  and  afterwards  the  underwriter,  upon  learn- 
ing what  had  happened,  wrote  to  the  plaintiff's  agents  in 
these  words :  "  Understanding  that  the  steamer  B.  has  been 
on  shore,  I  do  not  consider  that  my  risk  commences  until  the 
vessel  has  been  surveyed  and  repaired  " — this  letter  was  held 
not  to  be  a  waiver  of  the  breaoh  of  the  warranty  (/). 

53.  The  question  of  continuing  or  renewing  a  polioy  has  Contmuing 
been  considered  in  a  couple  of  cases  (g).     Subject  to  the  policy, 
provisions  of  the  Stamp  Act  being  complied  with,  there  is  no 

reason  why  a  time  policy  should  not  be  expressed  to  continue 

(*)  French*. Patten (1808),  9 East,  error  (1860),  6  H.  &  N.  140;  SO 
357.  L.  J.  Ex.  69.    It  was  also  held  that 

(c)  Keed  v.  Deere  (1827),  7  B.  &  C.      the^rv  ^  ™fc  <*?**  h^ 
'  contract,  being  at  the  utmost  a  mere 

unaccepted  proposal. 

(d)  Hughes  *.  Tindall  (1856),  18  (  }  £e  ^^bktaii,  C.  J.,  in 
C.  B.  98 ;  Turnbull ,.  Woolfe  (1863),  m<^  f .  Gniegpy  [m7)§  2  C.  B. 
9  Jut.  N.  S.  57.                                       N    s    627  .   Li^^^  Vm  Maritime 

(e)  Weir  v.  Aberdein,  ante,  s.  49.         jI1Bm  (*>.  (1873),  L.  E.  8  C.  P.  216  ; 
(/)  Russell  r.  Thornton  (1859),  4      Charlesworth    *.    Faber    (1900),    5 

H.  ft  N.  788;  29  L,  J.  Ex.  9;  in      Com.  Cas.  408. 


64  FORM  AND  CONTENTS  [PABT  I. 

Sect.  53.     or  to  be  renewable  for  a  "further  period  of  time,  unless  de- 
termined  by  notice  (A). 

Rescission  of  54.  The  rescission  of  the  contract  must  be  the  act  of  both 
parties  to  it,  the  assured  and  the  insurer.  The  insurance 
broker,  acting  for  the  former,  has  no  implied  authority,  merely 
by  virtue  of  his  capacity  as  such  agent,  to  demand  or  consent 
to  the  cancellation  of  the  policy,  even  though  it  had  been  left 
in  his  hands  (0*  But  the  conduct  of  the  principals  in  this 
matter  may  be  so  ambiguous  that  their  intention  may  become 
a  question  of  law  for  the  Court  upon  the  construction  of  their 
written  communications,  or  a  question  of  fact  for  a  jury  upon 
consideration  of  what  was  said  and  done  between  them  (k). 

A  vessel  insured  against  fire  for  twelve  months,  ending  the 
29th  of  July,  arrived  at  Liverpool  on  the  12th  of  April,  and 
the  assured  wrote  a  letter  to  the  insurance  broker,  proposing 
a  cancellation  of  the  policy  and  return  of  premium,  "  say 
from  the  12th  of  April."  The  other  sent  for  the  policy  "  to 
put  forward  returns  for  cancellation,"  and  received  it.  On 
the  21st  of  April  the  broker  cancelled  it  on  the  terms  of 
returning  premium  from  the  30th  April  to  the  3Cth  July, 
alleging  a  custom  of  insurance  brokers  not  to  reckon  broken 
months.  The  ship  was  burnt  on  the  22nd  April,  and  that 
same  day  the  assured  wrote  a  letter,  withdrawing  his  proposal 
to  cancel,  as  he  had  then  received  no  answer :  and  whether, 
under  these  circumstances,  there  had  been  a  cancellation, 
and  on  what  terms,  was  the  question.  It  was  held  that 
the  broker,  by  sending  for  the  policy  on  receipt  of  the 
proposal  to  cancel,  must  be  taken  to  have  acceded  to  the 
terms  proposed,  and  to  have  cancelled  on  those  terms.  The 
plaintiff  therefore  lost  the  insurance,  and  recovered  the  differ- 

(A)  A  policy  cannot,  of  course,  be  (•)   Xenos   v.    Wickham    (1866), 

prolonged  bo  aa  to  cover  a  period  of      L-  R-  2  H-  L-  296  5  m  the  Ex-  ^ 

more  than  one  year.     Stamp  Act,       (1865>>  "  <*  \  N'£*36'  449/  *»> 

„     ~     ,  ,       see  also  Russell  v.  Thornton  (1859), 

1891,88.  93  (2),  96.  See  Charlesworth      4  H  &  N  788 

p.  Faber  (1900),  5  Com.  Oas.  408,  (*)  Ionides  v.  Harford  (1859),  29 

and  jwri,  s.  440.  L.  J.  Ex.  36. 
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ence  on  the  return  of  premium  for  the  period  between  the     Sect.  54. 
12th  and  30th  April  (/) . 

A  policy  on  ship  from  Liverpool  to  Philadelphia  and 
United  Kingdom  was  altered  by  memorandum  substituting 
Baltimore  for  Philadelphia,  and  was  afterwards  further 
altered  by  this  memorandum :  "  In  consideration  of  an 
additional  premium,  it  is  hereby  agreed  to  allow  the  vessel 
to  go  to  Antwerp."  In  this  state  of  the  policy,  the  ship 
arrived  at  Antwerp  and  was  ordered  to  Leith,  but  was  lost  on 
her  way  thither.  It  was  held  that  she  was  uninsured  at  the 
time  of  the  loss,  as  the  effect  of  the  second  memorandum  was 
to  terminate  the  risk  at  Antwerp  (m). 

(I)  Baines  v.  Woodfall  (1859),  6  C.  B.  N.  S.  657  ;  28  L.  J.  C.  P.  338. 
(m)  Stone  v.  Marine  Ins.  Co.  Ocean,  Ltd.  of  Gothenburg  (1876),  1  Ex.  D.  81. 
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Tfeprfpefpto      55,  The  principles  which  goTern  the  construction  of 
tlo»«pplM>     policies  do  not  vary  from  those  applicable  to  all  other  mer- 
mUck*  »n      cantile  instruments. 
^^2U       The  language  of  sea-policies  is  frequently  indeterminate, 

U,  <*h**  m*-  ambiguous*  or  technical    When  this  is  so,  parol  evidence,  as 
ntfttUt  eon*  -  -  —• 


teeta,  in  the  case  of  other  contracts,  is  admissible  to  explain  it.    xne 

language  of  sea-policies  is  also  frequently  incomplete  as  an 
expression  of  the  meaning  of  the  parties,  because  it  is 
employed,  and  is  understood  so  to  be,  with  reference  to  the 
usages  of  trade  (a):  in  this  latter  class  of  cases  (and  they  are 
rery  numerous)  the  meaning  of  the  contract  embodied  in  a 
sea-policy  may,  nay  must,  be  explained  by  parol  evidence  of 
those  usages,  a  knowledge  of  which  in  such  oases  forms  the 
only  available  key  to  the  real  intention  of  the  parties  (6). 
IMA***  of  In  this  class  of  cases,  even  where  the  language  of  the  policy 
"***'  is  on  the  face  of  it  unambiguous,  yet,  as  without  reference  to 

the  usage,  the  mere  terms  employed  would  not  be  a  complete 
expression  of  the  mind  and  intention  of  the  contracting  parties, 
evidence  of  usage,  if  not  repugnant  to  the  express  terms  of  the 
instrument,  is  always  admitted  to  show  what  the  true  nature 

(a)  I.e.,  as  Judge  Duer  very  oar-  conducted  by  navigation."    1  Due*, 

redly  expresses  it,  "  not  of  trade  in  180. 

the  largest  lense  of  the  word,  but  of  (*)   Mason  v.  Skurray  (1780),    1 

that  export  and  import  trade  which  is  Manh,226;  1  Park,  253. 
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of  the  contract,  as  mutually  understood  by  the  parties,  really 
was. 

In  such  oases,  in  the  language  of  Lord  Mansfield,  "the 
question  is,  whether  the  usage  has  not  explained  the  generality 
of  the  words.  If  it  has,  every  man  who  oontracts  under  a 
usage  does  it  as  if  the  point  of  usage  were  inserted  in  the 
oontract  in  terms  "  (c) . 

56.  From  the  frequency,  probably,  of  suoh  cases  as  those 
just  referred  to  in  this  branch  of  the  law,  a  notion  appears  at 
one  time  to  have  prevailed  (favoured  unquestionably  by  certain 
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<< 


«« 


(c)  The  following  is  Arnould's 
note  on  this  passage  (see  2nd  ed.  of 
this  work,  p.  70) : — "  It  is  to  these 
"  cases  (viz.,  where  the  terms  of  the 
"  policy  are  employed  with  refe- 
"  rence  to  the  usages  of  trade,  and 
"  incomplete  as  an  expression  of 
"  the  meaning  of  the  parties  with- 
"  out  such  reference)  that  we  must 
"  apply  the  strong  expressions  of 
"Lord  Mansfield  and  some  other 
"  judges  as  to  the  force  of  usage  in 
"  interpreting  policies.  Thus,  in 
"  Preston  v.  Greenwood  (1784),  4 
"  Dougl.  28,  Lord  Mansfield  says : 
1  Usage  is  always  considered  in 
(  policies  of  insurance,  even  where 
"  '  the  words  are  plain;'  andBuller, 
"J.,  in  Long  v.  Allen,  ibid.  276 : 
'  In  polioies  of  insurance  in  par- 
'  ticular,  a  great  latitude  of  con- 

*  struotion  as  to  usage  has  been 

*  admitted ; '  and  again  (which  is 
the  strongest    expression  on  the 

"  subject  to  be  found  in  the  books) : 
' (  '  Usage  not  only  explains  but  oon- 
"  '  trols  the  policy.'  Judge  Duer 
"  considers  Buller,  J.,  strictly  aoou- 
"  rate  in  the  use  of  the  word  control, 
"  which,  as  he  truly  states,  does 
* '  not  necessarily  imply  to  contradict : 
"  '  The  distinction  made  by  the 
"  *  learned  judge  between  explaining 
"  '  and  controlling  really  does  exist. 
"  '  Where  the  words  to  be  inter- 


"  *  preted    are    indeterminate     or 
*  ambiguous,  the  usage  explains 
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1  them ;  but  when  they  convey  a 

*  definite  meaning  that  the  Court 
'  would  be  bound  to  adopt,  or  their 

*  construction  has  been  settled  by 
'  law,  the  usage  controls  them ;  and 

"  c  in  these  oases  it  does  set  aside 
4  what,  judging   only   from    the 

*  terms  of  the  policy  or  the  rule 
'  of  law,  was  the  plain  intention 

*  of  the  parties ;  but,  in  controlling, 

*  the  usage  does  not  contradict  the 
1  words,  it  merely  varies,  by  re- 

*  straining  or  enlarging,  their  appli- 
(  cation.'    Duer,  vol.  i.  pp.  245, 

246." 

This  note  is  retained  by  the  pre- 
sent editors  because  of  the  high 
authority  from  whioh  it  emanates. 
It  is,  however,  impossible  not  to  feel 
the  force  of  Phillips'  criticisms  (in 
a.  133)  on  Duer's  explanation  of  the 
word  * ( control. ' '  If  the  word  means 
no  more  than  to  "  interpret,"  or 
"  explain,"  then  clearly  a  usage 
which  "  controls"  the  policy  does 
not  necessarily  contradict  it ;  but 
understanding  the  word  in  the  sense 
in  whioh  Judge  Duer  evidently  under- 
stood it,  it  is  difficult  to  see  how  a 
usage  whioh  ' '  varies,  by  restraining 
or  enlarging,"  the  application  of 
words  does  not  pro  tanto  contradict 
them. 


j?2 
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reported  expressions  of  the  earlier  judges)  that  sea-policies 
were  not  amenable  to  the  rules  of  construction  generally 
applicable  to  all  other  mercantile  contracts,  but  were  to  be 
interpreted  so  as  to  cany  out  the  assumed  intentions  of  the 
parties,  even  though  repugnant  to  the  terms  in  which  their 
intentions  purported  to  be  expressed  on  the  face  of  the 
instrument  itself. 

This  notion  is  now  discarded  as  erroneous  (rf).  Parol 
evidence,  whether  of  usage  or  otherwise,  can  in  no  case  be 
admitted  to  contradict  or  materially  vary  the  plain  and 
express  terms  of  a  sea-policy  (e) ;  it  can  only  be  admitted 
either  to  explain  those  terms  where  technical  or  ambiguous, 
or  to  modify  and  add  to  them  where  they  are  plainly 
employed  with  reference  to  some  usage  of  trade,  and  without 
such  reference  would,  accordingly,  be  incomplete  as  an 
expression  of  the  mind  of  the  parties  contracting :  in  such 
cases  the  Courts  may  resort  to  any  means  of  interpreting  the 
policy  so  as  to  effectuate  the  real  intention  of  the  parties, 
which  may  be  supplied  either  by  the  rules  of  the  common 
law,  the  general  usages  of  trade,  or  the  particular  circum- 
stances of  the  case  (/). 


(d)  Weston  v.  Ernes  (1808),  1 
Taunt.  115. 

(e)  The  case,  however,  of  Uniyerso 
Ins.  Go.  of  Milan  v.  The  Merchants' 
Marine  Ins.  Co.,  [1897]  1  Q.  B.  205 ; 
2  Q.  B.  93,  is  difficult  to  reconcile 
with  this  role. 

(/)  See  1  Emerigon,  c.  i.  s.  5, 
p.  17  ;  and  c.  ii.  pp.  55,  56 ;  see  the 
judgment  of  Lord  Denman  in  True- 
man  v.  Loder  (1840),  11  At  &  E. 
589 ;  and  that  of  Story,  J.,  in  The 
Schooner  Beeside,  2  Sumn.  567  ;  see 
also  the  admirable  remarks  of  Mr. 
Chancellor  Kent  (Com.  iii.  p.  260, 
n.  (/) ) ;  and  especially  the  two  very 
able  and  elaborate  chapters  of  Judge 
Duer  (I  Duer,  168—311).  "The 
meaning  of  the  rule  excluding  parol 
evidence  is,  that  suoh  evidence  shall 


never  be  received  to  show  the  intention 
of  the  parties  to  have  been  directly 
opposite  to  that  which  their  language 
expresses,  or  substantially  different 
from  any  meaning  which  the  words 
they  have  used  upon  any  construc- 
tion will  admit  or  convey ;  but  there 
are  cases  in  which  the  language  of  a 
policy,  in  entire  consistency  with  the 
rules  of  law,  may  be  interpreted  in 
different  senses,  or  with  a  modifica- 
tion which,  though  not  express,  is 
implied:  in  suoh  cases  parol  evi- 
dence may  be  admitted  to  determine 
the  construction  that,  following  the 
intention,  ought  to  be  adopted.  The 
admission  of  suoh  evidenoe  varies  the 
construction  of  the  contract,  but  does 
not  contradict  or  vary  the  agreement 
embodied  in  the  policy ;  on  the  con- 
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"  The  same  rule  of  construction,"  said  Lord  Ellenborough,     Sect.  56. 
"  which  applies  to  other  instruments  applies  equally  to  this,  Rule  as  laid 
viz.,  that  it  is  to  be  construed  according  to  the  sense  and  Ellenborough 
meaning,  as  collected  in  the  first  place  from  the  terms  used  in  ^^^!°a 
it,  which  terms  are  to  be  understood  in  their  plain,  ordinary, 
and  popular  sense,  unless  they  have  generally,  in  respect  to 
the  subject-matter,  as  by  the  known  usage  of  trade  or  the 
like,   acquired  a  peculiar  sense,   distinct  from  the  popular 
sense  of  the  same  words,  or  unless  the  context  evidently 
points  out  that  they  must  in  the  particular  instance,  and  in 
order  to  effectuate  the  immediate  intention  of  the  parties,  be 
understood  in  some  other  speoial  and  peculiar  sense  "  (g). 

"  A  contract  of  insurance,"  said  Erie,  0.  J.,  "  is  a  com- 
mercial instrument,  and  is  to  be  construed,  like  all  others,  so 
as  to  give  effect  to  the  intention  of  the  parties,  and  that 
intention  is  to  be  gathered  from  the  words  of  the  instrument 
interpreted  by  the  surrounding  oircumstanoes.  If  the  words 
are  clear,  the  proper  effect  is  to  be  given  to  them ;  if  the 
words  are  capable  of  more  interpretations  than  one,  the  judge, 
with  the  aid  of  the  jury  and  of  the  surrounding  circumstances, 
is  to  put  the  true  construction  upon  the  contract"  (A). 

57.  The  following  are  some  of  the  more  prominent  rules 
of  construction  that  appear  to  have  been  acted  upon  by  our 
Courts  in  the  interpretation  of  sea-policies. 

I.  Every  usage  of  a  particular  branch  of  maritime  trade  I.  Every  well* 
which  is  so  well  settled,  or  so  generally  known,  that  all  persons  ©1  traders 
engaged  in  that  trade  may  fairly  be  taken  as  contracting  with  ^^0{^ 
reference  to  it,  is  considered  to  form  part  of  every  sea-policy,  policy, 
designed  to  proteot  risks  in  such  trade,  unless  the  express 
terms  of  the  policy  decisively  repel  the  inference  (*).    Nor 

trary,  it  establishes  its  true  mean-  East,  135.    These  words  were  cited 

ing."     1  Buer,  176,  177.  with  approval  by  Bowen,  L.  J.,  in 

The  present  editors,  while  retain*  Hart  v.  Standard  Mar.  Ins.  Co.  (1889), 

ing  this  note,   conoeiye  that   their  22  Q.  B.  D.  499. 

criticisms  on  the  preceding  note  ap-  (h)  Oarr  v.  Montefiore  (Ex.  Ch. 

ply,  to  some  extent  at  least,  here  1864),  33  L.  J.  Q.  B.  at  p.  458. 

also.  (i)  See,  where  in  case  of  a  fire 

[g)  Robertson  v.  French  (1803),  4  policy  on  a  ship,  an  alleged  usage 
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Sect.  57.  need  any  evidence  be  given  in  such  cases  that  the  usage  has 
been  communicated  to  the  underwriter ;  for,  as  Lord  Mans- 
field says,  "  every  underwriter  is  presumed  to  be  acquainted 
with  the  usage  of  the  particular  trade  he  insures ;  and  if  he 
does  not  know  it,  he  ought  to  inform  himself"  (J).  The 
description  of  the  voyage  in  the  policy,  he  says,  in  another 
case,  "  is  an  express  reference  to  the  usual  manner  of  making 
it,  as  much  as  if  every  ciroumstance  were  mentioned  "  on  the 
face  of  the  instrument.  "  What  is  usually  done  by  such  a 
ship,  on  such  a  cargo,  in  such  a  voyage,  is  understood  to  be 
referred  to  in  every  policy,  and  to  make  a  part  of  it  as  much 
as  if  it  was  expressed  "  (k). 

Evidenoe  of  usage  in  these  and  the  like  oases  does  not  vary  the 

terms  of  the  polioy ;  but,  as  it  is  expressed  by  Lord  Lyndhurst, 

merely  "introduces  matter  upon  which  the  polioy  is  silent"  (/). 

Parol  agree-        It  appears  that  an  established  usage,  which  is  not  expressly 

Sent  to      "    excluded  by  the  terms  of  the  written  contract,  cannot  be 

exclude  estab-  excluded  by  parol  agreement  (m) ;   a  fortiori   it  seems  to 

follow  that  a  representation  by  an  assured  of  an  intention  to 

vary  from  a  usage,  whether  such  representation  amount  to 

an  agreement  or  not,  cannot  be  binding  on  the  underwriter 

if  not  made  part  of  the  written  contract  (»). 

China  trade.        58.  The  following  oases  illustrate  the  application  of  these 
principles : — It  having  been  the  universal  custom  for  many 

was   not   permitted   to  extend  the  31  L.  J.  Q.  B.  98.  Arnould  (2nded. 

risks,  Pearson  v.  Commercial  Union  p.   577),    Phillips    (vol.  i.  s.   594), 

Ass.  Co.  (1873),  L.  R.  8  C.  P.  548 ;  Parsons  (vol.  i.  p.  432),  and  Duer 

1  A.  C.  498.    The  usage  in  this  case  (vol.  ii.  p.  608)  state  the  contrary, 

was  merely  collateral  to,   and  not  but,  as  Mr.   MaoLachlan  observes, 

necessarily  connected  with,  the  ad-  without   any  judicial   authority  in 

venture  insured.  support  of  their  view.    See  Mr.  Mac- 

(J)  Lord  Mansfield  in  Noble  v.  Lachlan's  remarks  in  the  6th  ed.  of 
Kennoway(1780),  2Dougl.  613;  and  this  work,  pp.  541,  642.  In  Bur- 
Lord  EUenborough  in  Da  Costa  v.  gess  v.  Wickham  (1863),  33  L.  J.  Q. 
Edmunds  (1815),  4  Camp.  143.  B.  at  p.  23,  Cookburn,  C.  J.,  did  in- 

(k)  Lord  Mansfield  in  Pelly  v,  deed  express  an  opinion  to  the  con- 
Royal  Ezoh.  Ass.  Co.  (1757),  1  Burr.  trary,  but  Blackburn,  J.,  at  p.  28, 
341.  strongly  affirmed  the  view  in  our 

(/)  Blackett  v.  Royal  Exch.  Ass.  text. 

Co.  (1832),  2  O.  &  Jer.  249.  («)  See  Leduc  *.  Ward  (1888),  20 

(m)  See  Fawkee  v.  Lamb  (1862),  Q.  B.  D.  476. 
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years  in  the  China  trade,  for  all  European  ships,  while  at  Sect.  58. 
Canton,  to  store  all  their  rigging  and  furniture  in  storehouses, 
built  for  that  purpose  on  sand  banks  in  the  Canton  river, 
called  banksauls,  it  was  held  that  every  underwriter  insuring 
a  risk  in  the  Canton  trade  must  be  considered  to  have  done 
so  with  reference  to  this  usage;  that  the  storing  of  the 
rigging  in  the  banksaul  must  be  deemed  to  have  been  quite 
as  much  part  of  the  risk  insured  as  though  it  had  been  ex* 
pressed  so  to  be  in  the  polioy ;  and  that  the  underwriter  was, 
therefore,  as  much  liable  for  a  loss  by  fire  happening  to  the 
rigging  so  stored  as  for  any  similar  loss  occurring  in  any 
other  part  of  the  adventure  (0). 

It  was  formerly  the  uniform  and  well-known  practice  of  East  India 
the  East  India  Company  to  reserve  in  their  charter  parties 
the  liberty  of  employing  the  vessel  in  what  is  called  the 
country  trade,  that  is,  on  intermediate  voyages  from  one  port 
to  another  in  India.  All  parties  engaged  in  this  trade  were 
taken  to  be  fully  cognizant  of  this  usage :  accordingly,  under 
policies  on  ships  employed  by  the  company,  though  nothing 
was  said  of  an  intermediate  voyage  in  the  polioy,  yet,  because 
the  voyage  insured  was  known  by  the  underwriter  to  be  an 
East  India  voyage,  the  Courts  held  that  he  must  be  presumed 
to  have  contracted  with  reference  to  all  the  known  usages  of 
the  East  India  trade ;  and  therefore  that  the  construction  of 
the  polioy  should  be  the  same  as  if  liberty  had  been  ex- 
pressly reserved,  on  the  face  of  it,  to  make  such  intermediate 
voyage  (p). 

In  the  Newfoundland  and  Labrador  trades,  where  the  main  Newfound- 
object  of  the  voyage  is  to  take  fish,  it  was  a  well-known  and  e* 

general  usage  that  the  cargoes  insured  on  such  voyages,  being 
chiefly  salt  and  provisions,  were  taken  out  as  they  were 
wanted,  and  not  landed,  like  other  cargoes,  on  arrival ;  under 
an  insurance,  therefore,  on  suoh  a  fishing  voyage,  on  "  goods  " 

(0)  Pelly  v.  Royal  Exoh.  Am.  Co.  (p)  Salvador  *.  Hopkina  (1765),  3 

(1757),  lBnrr.341;Bnraghr.  Whit-  »**•  X™7  •'  P1*!**  C*ri,tto 
*        "  »        -©  (1784),  3  Dougl.  419 ;  Farquharson 

more  (1791),  4  T.  R.  206.  f#  Hunter  (1785),  1  Park,  105. 
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Sect.  68.  in  the  usual  form,  "  until  discharged  and  safely  landed,"  it 
was  held  that  the  underwriter,  who  must  be  taken  to  have 
insured  with  full  cognizance  of  this  usage,  could  not  exempt 
himself  from  liability  for  a  loss  upon  the  goods  because  such 
loss  had  not  taken  place  until  long  after  the  time  when,  but 
for  such  custom  of  the  trade,  his  liability  under  the  mere 
terms  of  the  policy  would  have  been  at  an  end  (q). 

It  was  also  a  well-understood  and  familiar  usage  of  the 
Newfoundland  trade  that  the  ships  engaged  in  it,  after  their 
arrival  at  Newfoundland,  were  either  engaged  for  some  time 
in  fishing  (called  banking),  or  made  intermediate  voyages 
from  one  American  port  to  another  before  beginning  to  load 
a  cargo  on  the  homeward  voyage.  It  was  ruled,  both  by 
Lord  Eldon  and  Lord  Ellenborough,  that  underwriters  who 
had  insured  homeward  risks  on  ships  engaged  in  this  trade, 
under  policies  "  at  and  from  Newfoundland,"  were  bound  to 
know  this  usage ;  and  were  not  entitled  to  contend  that  such 
intermediate  voyages  vitiated  the  policy,  by  varying  the  risks 
they  had  intended  to  insure,  so  as  to  discharge  them  from 
a  loss  happening  upon  the  final  voyage  home  (r). 

"  According  to  the  general  import  of  the  words  *  at  and 
from/  "  says  Lord  Ellenborough,  in  one  of  these  cases,  "  the 
policy  would  attach  on  the  ship's  first  mooring  in  a  harbour - 
on  the  coast,  but  it  doubtless  may  be  explained  differently  by 
usage,  and,  as  between  these  parties,  the  policy  must  be  taken 
to  be  the  same  as  if  it  had  been  expressed  to  attach  on  the 
expiration  of  the  banking  or  intermediate  voyage  "  (*).  This 
certainly  seems  an  instance  of  usage  being  permitted  to  con- 
trol the  general  import  of  a  clause  in  the  policy  as  fixed  by 
legal  construction  (t). 


(g)  Noble  t>.  Kennoway  (1780),  2 
Dougl.  610.  The  voyage  in  this  case 
was  to  the  coast  of  Labrador,  but 
evidence  was  admitted  to  show  the 
usage  in  suoh  case  to  be  the  same 
as  on  fishing  voyages  to  the  coast  of 
Newfoundland. 

(r)  Vallahoe  v.  Dewat  (1808),   1 


Camp.  603  ;  Ougier  v.  Jennings, 
ibid,  in  notit,  per  Lord  Eldon  in 
1801,  when  Chief  Justice  of  the 
Common  Pleas. 

(«)  1  Camp.  608. 

(t)  So  Arnould,  2nd  ed.  p.  74. 
But  is  it  not  in  reality  simply  a  case 
where,  the  policy  being  on  its  face 
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59.  The  risk  on  ship  and  goods,  generally  speaking,  only     Beet*  59, 
commences  at  the  very  port  or  place  named  in  the  policy  as  Usage 

governs  the 

that  whence  the  ship  is  to  sail,  or  where  the  goods  are  to  be  commence- 
loaded ;  but  if  a  general  and  well-known  usage  of  the  parti-  ^^^1^  0f 
cular  trade  can  be  shown,  that  the  ship  under  certain  circum-  *he  riflk# 
stances  is  to  sail  from,  or  the  goods  are  to  be  loaded  at,  not 
that  very  port  or  place,  but  some  port  near  it,  the  underwriter 
will  be  bound  by  such  usage,  and  not  allowed  to  dispute  his 
liability  on  the  ground  that  the  risk,  under  the  precise  terms 
of  the  policy,  never  commenced  on  the  subject  insured. 

Thus,  where  it  was  shown  to  be  a  well-known  usage  in  the  Oporto  trade. 
Oporto  trade  for  ships  to  complete  their  loading  for  the 
homeward  voyage  outside  the  bar,  whenever  from  the  low 
state  of  water  in  the  River  Tagus  they  oannot  conveniently 
do  so  withinside  the  bar,  Lord  Ellenborough  ruled,  that  an 
underwriter  who  had  insured  a  ship  "  at  and  from  Oporto  to 
London  "  could  not  object  that  he  was  discharged  from  his 
liability  because  the  ship,  without  his  knowledge,  had  finished 
her  loading  outside  the  bar  (u).  So,  where  it  was  proved  to  Florida  trade, 
be  customary  in  the  Florida  trade  for  ships  to  take  in  their 
homeward  cargoes  at  Tigre  Island  in  St.  Mary's  River,  and 
then  drop  down  to  Amelia  Island,  a  little  lower  down  the 
river,  for  the  purpose  of  paying  dues  and  clearing ;  it  was 
held  that  an  underwriter  who  had  insured  goods  "  at  and 
from  the  ship's  loading  port  or  ports  in  Amelia  Island  to 
London  "  was  not  entitled  to  object  that  the  policy  never 
attached  because  the  goods  had  been  loaded,  not  at  Amelia 
Island,  but  at  Tigre  Island  (?). 


ambiguous  as  to  the  time  when  the 
voyage  which  it  was  intended  to 
cover  should  commence,  evidence  was 
admitted  to  remove  such  ambiguity, 
by  showing  that  it  was  a  voyage 
home  after  the  intermediate  fishing 
voyage,  and  no  other,  which  the 
parties  had  in  their  minds?  See 
Doer,  vol.  i.  p.  203. 

(«)  Kingston  v.  Knibbs  (1808),  1 
Camp.  607,  in  notit,  a  very  strong 


case,  aa  it  appeared  that  in  such 
policies  liberty  is  often  expressly 
given  to  load  on  either  side  the  bar ; 
so  that  the  underwriter  might  not 
unfairly  have  contended  that  he  was 
misled  by  the  omission  of  this  stipu- 
lation. 

(x)  Moxon  v.  Atkyns  (1812),  3 
Camp.  199.  In  this  case  it  should 
be  remarked  that,  as  there  were  no 
ports  at  all  in   Amelia  Island,  the 
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Sect.  59. 

Archangel. 


Leghorn. 


Particular 
usage  prevails 


It  was  formerly  the  well-known  custom  at  Archangel, 
immediately  on  a  ship's  arrival,  to  seal  down  her  hatches, 
send  a  custom-house  officer  on  board  till  she  was  unloaded, 
and  carry  the  goods  to  the  government  warehouses,  where 
they  remained  till  the  duty  was  paid ;  a  merohant  who  had 
insured  his  goods  from  London  to  Archangel  "  until  they 
should  be  there  discharged  and  safely  landed  "  was  held  to 
have  no  right  of  action  against  the  underwriter,  for  any  loss 
that  had  occurred  on  the  goods  after  they  had  been  landed 
and  lodged  in  a  government  warehouse  in  accordance  with 
the  custom ;  for,  as  Lord  Ellenborough  said,  the  goods  were 
then  landed,  according  to  the  usual  course  of  trade,  at  the 
port  of  Archangel,  which  was  all  the  underwriter  undertook 
for  (y).  So,  on  proof  of  an  ancient  and  well-known  oustom 
at  the  port  of  Leghorn,  that  certain  goods  for  that  port 
should  be  invariably  landed  at  the  Lazaretto,  it  was  held,  in 
the  United  States,  that  a  merchant  who  had  insured  goods  of 
this  description  "  till  they  were  safely  landed  at  Leghorn  " 
could  not  protect  them  by  such  policy  after  they  were  once 
landed  at  the  Lazaretto,  such  being  by  the  oustom  of  the 
trade  equivalent  to  a  landing  at  Leghorn  (s). 

Under  a  policy  on  ship  at  the  Mauritius,  and  for  thirty 
days  after  arrival,  evidence  was  admitted  of  a  usage  to  anchor 
at  the  Bell  Buoy,  outside  the  harbour  of  Port  Louis,  where 
vessels  calling  for  orders,  seeking  freight,  or  receiving  or  dis- 
charging part — not  the  whole — of  their  cargo,  waited,  and 
that  they  were  then  considered  to  be  at  the  Mauritius,  and  a 
total  loss  at  this  place  within  the  thirty  days  was  held  to  be 
covered  by  the  policy  (a). 

60.  Such  are  some  of  the  applications  that  have  occurred  in 


policy  could  not  be  construed  liter- 
ally. 

(y)  Brown  v.  Carstairs  (1811),  3 
Camp.  160. 

(z)  Graoie  v.  Maryland  Ins.  Co. 
(1814),  8  Cranoh's  Sup.  Ct.  Rep.  76. 

(a)  Lindsay  «\  Janson  (1859),  28 


L.  J.  Ex.  315;  4  H.  &N.  699.  As  to 
determination  of  risk  * '  to  Jamaica, ' ' 
see  Camden  v.  Cowley  (1762),  1  W. 
Bl.  417.  See  the  effect  of  usage  at 
the  Port  of  Liverpool  on  the  law 
of  demurrage,  Norden  S.S.  Co. 
Dempsey  (1876),  1  0.  P.  D.  654. 
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practice  of  the  principle  now  under  consideration ;  those  that     Sect.  00. 
immediately  follow  illustrate  the  position,  that,  where  the  oyer  general 
usage  of  the  particular  trade  with  reference  to  which  the  usage. 
underwriter  insures  is  opposed  to  any  of  those  general  usages 
of   maritime  trade  with  reference  to  which  all  policies  are 
primd  facie  supposed  to  be  made,  the  former  is  to  be  taken  as 
the  true  key  to  the  construction  of  the  policy  in  preference  to 
the  latter. 

On  an  insuranoe  on  goods,  the  underwriter  is  in  general  Goods  carried 
entitled  to  expect  that  they  will  be  carried  in  the  hold,  and  J^  J^  y 
not  on  deck,  which  is  regarded  as  an  unusual  and  dangerous 
place  for  that  purpose.  Evely  policy,  then,  in  the  absence 
of  any  express  stipulation  to  the  contrary,  is  generally  read 
as  though  it  contained  on  the  face  of  it  an  exemption  in 
terms  against  all  liability  on  goods  so  carried  (b).  But 
whenever  it  can  be  shown  that,  by  a  well-settled  and  gene- 
rally-known usage  of  the  particular  trade  on  which  the 
underwriter  insures,  goods  of  the  specifio  description  of  those 
on  which  the  policy  is  efEected  are  customarily  oarried  on 
deck,  the  more  general  usage  gives  way  to  the  more  particular 
one,  and  the  underwriter  is  liable  for  any  loss  upon  the  goods 
so  carried,  without  any  necessity  of  proving  notice  (c). 

In  the  same  way  it  is  a  general  usage  of  maritime  trade,  stopping  at 
incorporated  as  we  have  seen  into  all  policies,  that  the  ship,  Sort?*10611 
in  the  absence  of  any  express  permission  on  the  face  of  the 
policy  to  do  otherwise,  shall  pursue  a  direct  course  between 
the  two  termini  of  the  voyage,  without  stopping  at  any 
intermediate  places;  if,  however,  it  be  the  notorious  and 
well-settled  usage  of  any  given  trade  to  stop  at  oertain  inter- 
jacent ports,  this  usage  of  the  particular  trade  would  doubtless 
countervail  the  general  maritime  usage,  and  the  stopping  at 


(b)  See  the  judgment  of  Lord  Lynd-  Bing.  N.  C.  1 34  ;  Mil  ward  v.  Hibbert 
hurst  in  Blackett  v.  Royal  Ezch.  Ass.  (1842),  3  Q.  B.  120 ;  Miller  v.  Tither- 
Co.  (1832),  2  Cr.  &  Jer.  249,  250.  ington  (1862),  6  H.   &  N.  278  ;  7 

(c)  Da  Costa  v.  Edmunds  (1814),  H.  &  N.  064 ;  Johnson  v.  Chapman 
4  Camp.  142 ;  Gould  v.  Oliver  (1837),  4  (1865),  35  L.  J.  C.  P.  23. 


CONSTRUCTION  OF  SEA-POLICIES.         [PART  I. 


Sect.  60. 


Return  of 
premium. 


Liberty  "  to 
touch  "  en- 
larged by 
usage. 


II.  The  usage 
must  be 
general  and 
notorious  in 
the  particular 
branch  of 
trade. 


such  ports,  although  not  authorized  by  any  express  clause  in 
the  policy,  be  deemed  no  deviation  (d). 

Again,  it  is  a  settled  rule,  that  where  the  risk  and  premium 
are  both  entire,  if  the  policy  have  once  attached,  the  whole 
premium  is  to  be  retained.  Yet  Lord  Mansfield,  in  an  action 
for  return  of  premium,  allowed  evidence  of  a  constant  and 
invariable  usage  in  the  trade  between  London  and  Jamaica, 
infringing  this  rule  in  particular  cases  (e). 

61.  Where  the  legal  construction  of  a  clause  is  not  thus 
clearly  settled  and  fixed,  but  comparatively  doubtful,  evidence 
of  usage  is  d  fortiori  admitted  to  explain  the  sense  in  which 
it  is  used  in  the  particular  policy.  Thus,  where  a  clause  in 
a  policy  gave  a  "  liberty  to  touch  "  at  certain  islands,  and  the 
ship  not  only  touched  but  took  in  salt  there,  the  Court  of 
Common  Pleas,  after  adverting  to  the  doubtful  meaning  of  a 
liberty  to  touch,  as  contradistinguished  from  a  liberty  to 
"  touch  and  stay,"  admitted  evidence  of  a  usage  of  trade  for 
ships  on  the  voyage  insured  to  call  at  the  islands  in  question 
to  take  in  salt  (/). 

62.  H.  The  usage,  in  order  to  be  binding,  must  be  either 
a  general  and  notorious  trade  usage  of  the  whole  mercantile 
world,  (of  which  the  Court  will  take  judicial  notice),  or  a 
particular  proved  usage  of  universal  prevalence  and  notoriety 
in  the  trade  upon  which,  and  of  the  place  in  respect  of 
which,  the  insurance  is  effected:  the  usage  of  a  particular 
place,  or  of  a  particular  class  of  persons,  cannot  be  binding 


(d)  1  Marshall,  186;  1  Phillips, 
Ins.  s.  133. 

(<?)  Long  v.  Allen  (1785),  4  Dougl. 
276;  2  Park,  797;  2  Marsh.  660. 
Judge  Duer  is  of  opinion  that  where, 
as  in  these  cases,  evidenoe  of  usage 
is  adduced  to  vary  the  settled  con- 
struction of  the  policy  or  supersede 
a  rule  of  maritime  law,  it  must,  in 
order  to  be  binding,  be  shown  to  be 
invariable.     1  Duer,  266. 


(/)  Urquhart  v.  Bernard  (1809), 
1  Taunt.  450.  Judge  Duer  cites 
this  case  as  an  instance  of  evidence 
of  usage  being  admitted  to  control 
the  settled  legal  construction  of  a 
clause  in  the  policy.  On  examina- 
tion of  the  case,  however,  it  appa- 
rently amounts  to  no  more  than  an 
authority  for  permitting  evidenoe  of 
usage  to  settle  the  construction  in 
the  particular  policy  of  a  clause  in 
itself  ambiguous. 
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on  non-residents,  or  on  other  persons,  unless  they  are  shown     Sect.  62. 
to  have  been  cognizant  of  it  (g). 

"  To  make  an  usage  obligatory  on   the  parties,"   says  It  must  be 
Story,  J.,    "it  should  be  so  well  settled  that  all  persons  ' 

engaged  in  the  trade  must  be  considered  as  contracting  with 
reference  to  it "  (h).  Hence,  where,  in  case  of  an  insurance 
effected  from  Liverpool  to  Jamaica,  the  ship  put  into  the 
Isle  of  Man;  and  it  appeared  that  ships  bound  on  this 
voyage  sometimes  put  in  there,  but  not  usually ;  it  was  held, 
that  this  proof  did  not  amount  to  such  a  well-known  and 
settled  usage  of  the  trade  between  Liverpool  and  the  West 
Indies  as  to  prevent  this  from  being  a  deviation  (*). 

The  usage  need  not,  in  the  strict  sense  of  the  word,  be  and  general, 
uniform,  that  is,  followed  invariably  and  without  exception  . 
at  all  times  and  by  all  persons  in  the  trade  to  which  it 
relates :  it  is  enough  that  it  should  be  general.  Thus,  in  the 
case  of  intermediate  voyages  in  the  Newfoundland  fishery 
trade,  to  which  reference  has  already  been  made,  the  objec- 
tion was  taken  before  Lord  EUenborough  that  the  suggested 
usage  was  not  uniform,  for  whenever  a  ship  engaged  in  the 
trade  could  procure  a  cargo' on  her  arrival  at  Newfoundland, 
she  would  prefer  returning  direct  to  Europe  to  taking  an 
intermediate  voyage  in  Amerioa.  As  to  this  objection,  his 
Lordship  said,  "  although  there  should  be  exceptions  to  the 
usage,  that  would  be  immaterial.  Things  are  presumed  to  go 
on  in  their  ordinary  course,  and  if  an  usage  be  general, 
though  not  .uniform,  the  underwriters  are  bound  to  take 
notice  of  it"  (A). 


(g)  PerLordTenterdeninBartlett 
r.  Pentland  (1830),  10  B.  &  Cr.  760. 

(A)  In  Trott  v.  Wood  (1813),  1 
Gallison's  Rep.  443,  cited  1  Phillips, 
8.  138. 

(»)  1  Marshall,  Ins.  186  ;  Salis- 
bury tr.  Townson,  Miller's  Ins.  418 ; 
Martin  v.  Delaware  Ins.  Co.  (1808), 
2  Wash.  0.  C.  264 ;  Condy's  Mar- 
shall, 186,  n. 


(k)  Vallance  v.  Dewar  (1808),  1 
Camp.  508;  see  also  1  Daer,  264, 
265.  Judge  Daer  is  of  opinion 
(p.  265)  that  when  "the  usage  settles 

the  construction  of  the  policy,  or 
supersedes  a  rule  of  law,  its  con- 
stancy of  observance,  to  render  it 
binding,  must  be  invariable;"  but 
qu&re. 
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Sect.  62. 


It  must  be 
notorious. 


of  recent 
origin 


"  The  usage  must  be  notorious ;  t.  e.  it  must  have  existed 
under  such  circumstances,  or  for  such  a  length  of  time,  as  to 
have  become  generally  well  known  to  all  persons  concerned 
in  or  about  the  branch  of  trade  to  which  it  relates,  and  so  as 
to  warrant  a  presumption  that  contracts  are  made  with 
reference  to  it"  (/). 

Usage  may  be      63.  If  the  usage  proved  can  satisfactorily  be  shown  to 
though  trade   have  heen  general  and  notorious,  as  long  as  the  course  of 
trade  in  which  it  prevails  has  lasted,  it  makes  no  difference 
that  such  trade  is  itself  of  recent  origin. 

Thus,  when  the  trade  to  Labrador,  which  was  first  opened 
to  English  shipping  after  the  Peace  of  Paris  in  1763,  had 
been  carried  on  only  three  years,  Lord  Mansfield  held,  that  a 
custom  which  had  been  invariably  observed  ever  since  its 
opening  was  binding  on  those  who  insured  on  Labrador 
risks,  as  though  the  trade  itself  had  been  of  much  longer 
continuance.  In  this  case,  Lord  Mansfield  considered  that 
evidenoe  of  a  usage  which  had  prevailed  in  one  trade  was 
rightly  admitted  to  prove  that  the  same  usage  was  binding 
on  those  engaged  in  another  track  of  the  same  kind,  carried 
on  in  the  same  way  (m). 


The  usage 
must  be 
reasonable. 


64.  It  need  hardly  be  said  that  suoh  usage  must  be  reason- 
able. When  the  case  of  intermediate  voyages  in  the  New- 
foundland fishing  trade  came  before  Lord  Eldon,  he  is 
reported  to  have  said  to  the  jury  as  to  this  point,  "  If  the 
evidenoe  leads  to  this,  that  the  ship  may  make  an  intermediate 


(/)  This  test,  with  a  slight  diffe- 
rence in  the  phraseology,  is  adopted 
from  the  judgment  of  the  Supreme 
Court  of  New  York  in  Smith  v. 
Wright  (1803),  1  Gaines,  43,  cited 
1  Duer,  267,  n.  (a). 

(m)  Noble  v.  Kennoway  (1780),  2 
Dougl.  610.  Judge  Duer  remarks, 
and  very  properly,  on  this  case,  that 
as  the  observance  of  such  a  usage 
seems  to  have  been  almost  a  neces- 
sary result  from  the  nature  of  the 


trade,  the  Court  were  probably  satis- 
fied with  slighter  proof  of  its  exis- 
tence than  they  would  otherwise 
have  required.  1  Duer,  255.  As  to 
when  a  usage  of  recent  origin  be- 
comes binding  in  law,  see  the  judg- 
ment, per  Cookburn,  C.  J.,  in  Good- 
win v.  Robarts  (1875),  L.  B.  10  Ex. 
337,  346 ;  1  App.  Gas.  476 ;  Rum- 
ball  v.  Metropolitan  Bank  (1877),  2 
Q.  B.  D.  194. 
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voyage  of  several  years,  it  is  too  dangerous  for  you  to  give  it  Sect.  64. 
effect."  "  If  you  think  this  usage  does  exist,  if  you  think 
it  reasonable,  and  if  you  think  this  ship  acted  bond  fide  in 
taking  the  intermediate  voyage,  you  will  find  for  the  plain- 
tiff" (n).  Lord  Eldon  could  hardly  have  meant  by  this  to 
leave  the  question  of  reasonableness  to  the  jury  (a  question 
which  must  always,  it  should  seem,  be  for  the  Court)  :  what 
he  intended  must  have  been  to  ask  them  whether  they 
thought  the  evidence  established  the  existence  of  such  a 
usage  as  he  had  already  pointed  out  as  reasonable,  or  of  one 
which,  as  he  had  already  told  them,  was  too  dangerous  to 
give  effect  to. 

Although  with  regard  to  usages  whioh  are  either  common  And  not 
to  all  trades,  or  perfectly  well  known  and  settled  in  the  0r  particular, 
particular  course  of  trade  to  which  the  insurance  relates,  it  is 
obviously  a  fair  presumption  that  the  parties  to  the  policy, 
as  mercantile  men,  are  conversant  with  such  usages,  and  have 
contracted  with  reference  to  them,  with  regard  to  usages 
which  only  prevail  in  a  given  place,  or  amongst  a  particular 
description  of  persons,  the  presumption  is  the  other  way; 
and  in  such  cases,  accordingly,  it  must  be  satisfactorily 
shown  that  the  party  sought  to  be  affected  by  the  usage  had 
knowledge  of  it  at  the  time  of  contracting.  In  the  language 
of  Lord  Tenterden:  "the  usage  of  a  particular  place  or  a 
particular  class  of  persons  cannot  be  binding  on  non-resi- 
dents or  on  other  persons,  unless  they  are  shown  to  have 
been  cognizant  of  it "  (o). 

65.  Thus,  even  though  dear  proof  may  be  given  of  a  Usage  at 
particular  usage  being  established  at  Lloyd's,  and  even  oy 
though  the  fact  may  be  that  the  policy  was  effected  by  a 
broker  at  Lloyd's,  in  the  common  course  of  business,  for 
a  party  resident  in  this  country;  yet,  such  party  cannot 
be  affected  by  the  usage,  unless  it  can  be  further  shown, 
either  that  he  was  actually  cognizant  of  it,  or  from  his  general 

(»)  Ongier  v.  Jennings   (1808),  1  (o)  Per  Lord  Tenterden  in  Barflett 

Camp.  506,  innotis;  see  1  Dner,  269.      v.  Pentland  (1830),  10  B.  &  Or.  760. 
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"Free  of 
mortality. 


Sect.  65.     modes  of  dealing,  habits  of  life,  or  place  of  business,  cannot 
be  supposed  to  have  been  ignorant  of  it  (p). 

A  Liverpool  house,  through  the  agency  of  a  London  broker, 
effected  a  policy,  at  Lloyd's,  on  horses  "  warranted  free  of 
jettison  and  mortality/'  from  Liverpool  to  Jamaica.  During 
a  storm  in  the  course  of  the  voyage,  three  of  the  horses  were 
kicked  to  death  by  the  others — a  loss  which  the  Court  held 
to  be  owing  to  perils  of  the  sea,  and  not  to  "  mortality,"  or 
death  from  natural  causes,  so  that  the  warranty  did  not 
apply.  The  underwriters  nevertheless  refused  to  make  good 
this  loss,  on  the  ground  that,  on  policies  containing  this 
warranty,  it  was  oontrary  to  the  usage  of  Lloyd's  to  pay  in 
respect  of  any  loss  of  live  stock  occurring  in  the  course  of  the 
voyage,  except  where  the  ship  was  lost  before  arrival.  The 
facts  of  the  case  were  stated  in  the  form  of  a  special  verdict, 
which  set  out  the  custom  at  Lloyd's,  as  proved  at  the  trial, 
but  did  not  contain  any  finding  that  the  plaintiff  was  cogni- 
zant of  such  usage.  The  Court,  under  these  circumstances, 
held  that  the  plaintiff  was  not  bound  by  the  usage :  it  was 
not  found  to  be  a  general  usage  of  the  whole  trade  in  the 
city  of  London ;  and  therefore,  in  order  to  render  it  binding 
on  the  plaintiff,  it  ought  to  have  been  distinctly  found  that 
he  was  cognizant  of  it  (q). 

66.  By  the  general  usage  of  the  law  mercantile,  the 
insurance  broker  is  considered  as  debtor  to  the  underwriter 
for  the  premiums,  while  the  underwriter  is  debtor  to  the 
assured  for  the  loss  (r) :  a  custom,  however,  has  long  pre- 
vailed at  Lloyd's,  and  is  well  known  to  all  who  transact 
business  there,  that  the  brokers  settle  with  the  underwriters 
according  to  the  state  of  their  accounts  with  them,  in  which 
accounts  the  broker  is  made  the  debtor  to  the  underwriter  for 


Settlement 
between 
broker  and 
underwriter. 


(p)  Gabay  v.  Lloyd  (1825),  3B.& 
Cr.  793 ;  Bartlett  v.  Pentland  (1830), 
10  B.  &  Cr.  760 ;  Scott  v.  Irving 
(1830),  1  B.  &  Ad.  605;  Stewart  v. 
Aberdein  (1838),  4  M.  k  "W.  211 ; 


Sweeting  v.  Pearce  (1861),  9  C.  B. 
N.  S.  634 ;  30  L.  J.  C.  P.  109. 

(?)  Gabay  *.  Lloyd  (1826),  3  B.  & 
Cr.  793. 

(r)  Per  Lord  Tenterden  in  Bartlett 
v.  Pentland  (1830),  10  B.  &  Cr.  780. 
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all  premiums  on  any  policies  effected  by  him  with  Buch  Sect.  66. 
underwriter,  no  matter  on  whose  aocount;  and  the  under- 
writer, in  the  same  way,  is  made  debtor  to  the  broker  for  all 
losses,  as  between  the  underwriter  and  the  broker.  Suoh 
settlement  on  account  is  considered  as  payment  according  to 
the  custom  of  Lloyd's ;  but  whether  the  assured  is  bound  by 
such  a  settlement,  so  as  to  oblige  him  to  look  to  the  broker 
only  for  what  before  the  settlement  was  a  debt  due  from  the 
underwriter,  depends  upon  his  cognizance  of  the  usage,  as  we 
shall  see  elsewhere. 

So  strong,  however,  has  the  binding  force  of  a  usage  at  <*«*«  freight. 
Lloyd's  been  considered,  with  regard  to  all  those  in  the  habit 
of  transacting  business  there,  that  in  one  case  it  was  even 
admitted  to  prove  a  mode  of  adjustment  inconsistent  with 
the  true  principles  of  Marine  Insurance  as  a  contract  of 
indemnity.  Thus,  where  in  an  open  polioy  on  freight  the 
assured  contended  that  he  was  entitled,  in  case  of  a  total  loss, 
to  recover  the  amount  of  the  gross  freight  without  any  reduc- 
tion ;  and  to  establish  this  right  called  witnesses  of  thirty  or 
forty  years'  experience  at  Lloyd's,  who  stated  that,  though 
open  policies  on  freight  were  rare,  yet  the  uniform  custom  of 
settling  losses  upon  them  had  been  to  pay  the  assured  the 
amount  of  the  gross  freight,  the  Court  admitted  the  evidence, 
although  they  allowed  that  the  practice  seemed  inconsistent 
with  the  true  principles  of  indemnity  (*). 

67.  III.  Where  the  sense  of   the  words  and  expressions  in.  Patent  or 
used  in  a  policy  is  either  ambiguous  or  obscure  on  the  face  of  ambiguity 
the  instrument,  or  is  made  so  by  proof  of  extrinsio  ciroum-  °  wo     " 
stances,  parol  evidence  is  admissible  to  explain  by  usage  their 
meaning  in  the  given  case. 

The  words  and  phrases  employed    in  policies  may  be  Technical  or 

local  terms. 

(*)  Palmer  v.  Blackburn  (1822),  1  admitted.     It  is  not  stated  in  the 

Bing.  61.    In  this  case  Dallas,  C.  J.,  Qaaet  but  may  be  fairly  inferred  from 

doubted,   but  Park,  J.,  and  Bur-  ^  ^  ^     Hcy  ^  ^^  ^  a      . 
roughs,  J.,  the  other  two  members  ,_  ,     .  ,  A_ 

of  the  Court  then  present,  were  clear  *"*  weU  <»™rsantwith  the  gene- 

that  the  evidence  had  been  rightly  «■*  0°™*  of  Duress  •*  Lloyd's. 

vol.  I.  a 
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Sect,  67.  obscure  in  themselves,  as  when  they  are  entirely  technical 
and  local,  so  as  to  be  quite  unintelligible  to  the  generality  of 
persons,  without  explanation ;  in  this  case,  the  ambiguity  as 
to  their  meaning  arises  upon  merely  reading  them  as  they 
stand  in  the  instrument.  So,  again,  although  the  words 
employed  may  have  an  ordinary  meaning  intelligible  to 
Terms  used  in  people  not  engaged  in  the  business  to  which  they  relate ;  yet, 
if  they  have  also  another  meaning  when  employed  by  those 
engaged  in  that  business,  and  the  circumstances  of  the  case 
show  that  such  secondary  or  less  general  sense  must  have 
been  that  in  which  they  were  used  in  the  particular  in- 
strument whose  meaning  is  to  be  ascertained,  parol  evidence 
must  be  equally  resorted  to  in  this,  as  in  the  former  case,  to 
explain  the  real  meaning  of  the  contract,  by  showing  the 
sense  in  which  the  parties  meant  it  to  be  understood  (t). 

68.  Several  instances  of  the  application  of  this  rule  have 
arisen  in  the  construction  of  the  memorandum,  by  which  the 
underwriters  exempt  themselves  from  liability  on  certain 
perishable  articles ;  thus,  evidence  of  usage  has  been  admitted 
to  show  that  the  term  "  corn,"  as  used  in  the  memorandum,  is 
meant  to  comprehend  every  sort  of  grain,  and  also  beans  and 
peas  (u)  and  malt  (?) ;  but  that  it  does  not  inolude  rice  (y) ; 
also  that  the  term  "  salt "  does  not  include  saltpetre  (z). 

Upon  the  same  principle,  in  the  United  States,  where  the 
memorandum  contained  the  exception  of  roots,  the  evidence 
of  mercantile  men  was  admitted  to  show  that  the  word  as 
used  in  the  memorandum  was  in  practice  confined  in  its 
application  to  perishable  roots,  such  as  beets  and  other  garden 


Instances. 


(0  Judge  Drier,  whose  observa- 
tions on  this  point  are  eminently 
valuable,  states,  as  the  general  con- 
elusion  from  the  cases,  "that  the 
question  whether  a  particular  word 
in  the  policy  has  acquired  by  the 
usage  of  trade  a  technical  meaning, 
distinct  from  its  popular  sense,  is 
always  to  be  determined  by  the  in- 
quiry whether  such  has  been  its  use 
and  practical  interpretation  in  other 


mercantile  instruments  and  con- 
tracts:" lDner,  184. 

(w)  Mason  v.  Skurray  (1780),  1 
Park,  Ins.  245. 

(x)  Moody  v.  Surridge  (1798),  ibid. 

(y)  Scott  v.  Bourdillon  (1806),  2 
B.  &  P.  N.  R.  213. 

(z)  By  Wilson,  J.,  in  Journu  v. 
Bourdieu  (1787),  1  Park,  246.  Simi- 
larly, cf.  Hart  v.  Standard  Co.  (1889), 
22  Q.  B.  D.  499  (steel  and  iron). 
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roots ;  and,  therefore,  that  sarsaparilla,  being  a  dry  hard  root.  Sect.  68. 
and  not  liable  to  decay,  was  not  included  in  the  memo- 
randum (a).  So,  in  a  policy  on  furs,  similar  evidence  was 
admitted,  to  prove  that  the  word  "  skins  "  in  the  memorandum 
should  not  exempt  the  underwriter  from  liability  to  an 
average  loss  on  bear  skins ;  it  being  shown  that  such  skins 
were  chiefly  valuable  as  furs  (b). 

In  a  case  before  Lord  Mansfield,  where  the  insurance  was 
on  ship,  furniture,  &c,  in  the  usual  words  of  the  printed 
sea-policy,  the  ship  was  employed  in  the  Greenland  fishery, 
and  the  question  was  whether  the  words  of  the  policy  covered 
fishing  tackle  and  stores.  His  Lordship  said  this  would 
depend  on  the  usage  of  trade,  and  admitted  evidence  of  suoh 
usage  accordingly  (c). 

A  vessel  was  insured  "  either  with  or  without  letters  of  ".^tk  or 

without 

marque,"  the  intention  of  course  being  to  have  the  liberty  of  letters  of 
using  it,  but  to  what  extent,  whether  solely  in  acting  on  the 
defensive,  or  in  giving  chase,  or  in  cruising  generally,  were 
questions  not  settled  by  the  obvious  and  general  import  of 
the  words ;  Lord  Ellenborough  said,  "  it  may  be  material  to 
ascertain  in  what  manner  parties  to  contracts  containing  this 
form  of  words  have  acted  upon  them  in  former  instances,  and 
whether  they  have  obtained,  as  between  the  assured  and 
assurers,  any  known  and  definite  import "  (d). 

69.  The  risk  on  ship  and  goods  is  often  specified  to  begin 
and  end  from  their  arrival,  sailing  from,  or  loading  at  one 
port,  until  their  arrival  or  safe  discharge  at  another  port ;  in 
these  oases  the  meaning  in  which  the  word  "  port "  is  used  in 


Port. 


(a)  Coit  v.  Columbian  Ins.  Co. 
(1811),  7  Johnson's  N.  Y.  Rep.  385. 
The  words  of  the  memorandum  in 
this  case  -were,  "  roots  and  all  other 
articles  of  a  perishable  nature,"  so 
that  the  very  language  of  the  clause 
formed  a  clue  to  its  construction. 

(ft)  Astor  v.  Union  Ins.  Co.  (1827), 
7  Cowen's  Rep.  202. 

(0)  Hoskins  9.  Piokersgill  (1783), 
2  Marsh.  735 ;  1  Park,  126. 


(d)  Parr  v.  Anderson  (1805),  6 
East,  207.  Duer  (toI.  i.  p.  187) 
observes  that  "this  mode  of  inter- 
preting a  contract  by  a  reference  to 
the  practice  of  other  parties  in  similar 

oases  is  almost  peculiar  to  a  policy 
of  insurance,  nor  is  it  easy  to  be  re- 
conciled -with  the  ordinary  rules  of 
evidence,"  and  follows  with  some 
excellent  remarks  in  explanation. 
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Sect.  69. 


"  Indian 
Islands." 


"  Baltic." 
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the  policy  must  be  ascertained  by  admitting  parol  evidence  to 
show  what  meaning  and  extent,  in  the  general  understanding 
of  the  mercantile  world,  is  attached  to  the  word  "  port "  as 
applied  to  the  place  where,  by  the  policy,  the  risk  is  made  to 
begin  or  end  (e) ;  and,  although  the  mercantile  sense  attached 
to  the  term  may  give  the  port  in  question  a  greater  or  a  less 
extent  than  its  legal  or  political  limits,  yet  the  mercantile 
sense,  and  not  the  legal  import  of  the  word,  shall  prevail. 
Thus,  although  Llanelly  is,  legally  speaking,  considered  to 
be  a  part  of  the  port  of  Carmarthen,  and  Bridport  of  the 
port  of  Lyme  Regis,  yet  neither  was  considered  to  be  so 
within  the  meaning  of  the  words  "port  of  Carmarthen " 
and  "  port  of  Lyme  Regis,"  in  a  policy  of  insurance ;  those 
words  meaning,  in  a  mercantile  sense,  "  the  town  and  port  of 
Lyme  Regis,"  and  "  the  town  and  port  of  Carmarthen  "  (/). 

70.  So,  again,  where  words  descriptive  of  seas  or  countries 
have  acquired  a  sense  among  mercantile  men  differing  from 
their  common  geographical  import,  parol  evidence  of  the 
meaning  put  upon  them  by  the  mercantile  world  is  admis- 
sible, to  show  the  sense  put  on  them  by  the  parties  to  the 
polioy. 

Thus,  under  a  polioy  "from  Van  Dieman's  Land  to  a 
port  or  porta  of  loading  in  India  and  the  Indian  Islands," 
the  Court  held  that,  though,  amongst  geographers,  Mauritius 
was  deemed  an  African  island,  yet  parol  evidence  was 
admissible  to  prove  that,  in  commercial  language,  it  was 
considered  an  Indian  island  (g).  So,  where  an  insurance 
was  made  "from  London  to  any  port  in  the  Baltic,"  and 
the  vessel  sailed  for  Revel  in  the  Gulf  of  Finland,  which, 
among  geographers,  is  considered  a  different  sea  to  the 


(*)  Constable  v.  Noble  (1810),  2 
Taunt.  403  ;  Payne  v.  Hutchinson 
(1810),  ibid.  405,  in  notit;  Cockey  v. 
Atkinson  (1819),  2  B.  &  Aid.  460 ; 
Brown  v.  Taylenr  (1835),  4  A.  &  E. 
241. 


(/)  Constable  t.  Noble  (1810),  2 
Taunt.  403;  Payne  v.  Hutchinson 
(1810),  ibid.  See  per  Brett,  M.  R., 
in  Sailing  Ship  Garston  Go.  v.  Hickie 
(1885),  15  Q.  B.  D.  580. 

(?)  Robertson  v.  Clarke  (1824),  1 
Bing.  445. 
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Baltic,  yet,  upon  evidenoe  that  it  is  comprehended  in  the     Sect.  70. 
Baltio  in  commercial  language,  the  Court  gave  this  extension 
to  the  term  "  Baltic  "  in  the  polioy  (h). 
So,  in  a  case  of  re-insurance  "  from  the  Pacific,"  where  "Tk?  .. 

.  .  Pacific." 

the  evidenoe  showed  that  the  plaintiffs'  policies  with  the 
defendants  and  other  underwriters,  containing  these  words, 
had  always  been  limited  to  vessels  sailing  from  ports  on  the 
"West  Coast  of  South  America,  it  was  held  by  Homer,  J., 
that  the  words  must  be  construed  accordingly  (i). 

But  in  the  absenoe  of  any  suoh  usage  or  custom  among  "No  St. 
mercantile  men,  with  regard  to  the  phraseology  in  the 
policy,  the  meaning  must  be  ascertained  by  the  ordinary 
rules  of  construction.  Thus  in  a  policy  on  ship  in  which 
the  warranty  was  "No  St.  Lawrence"  between  certain 
dates,  it  was  held  that  both  the  river  and  the  gulf  of  that 
name  were  within  the  terms  of  the  warranty  (k). 

Where  a  question  arose  in  an  action  on  a  polioy  as  to  the  "  Cargo." 
meaning  of  the  word  "  cargo,"  Tindal,  C.  J.,  ruled  that, 
being  a  term  of  mercantile  import,  its  sense,  as  used  in  the 
policy,  was  a  question  for  the  jury,  and  could  not  be  deoided 
by  the  dictionary  (/).  So  with  regard  to  "  freight,"  Story,  J., 
on  the  ground  that  it  was  a  word  which,  in  common  parlance, 
has  several  meanings,  admitted  parol  evidence  to  be  given  of 
the  circumstances  under  which  the  contract  was  made,  in 
order  to  show  its  meaning  in  the  particular  case;  as,  for 
instanoe,  to  show  whether  it  meant  "  goods  on  board  ship," 
or  "  an  interest  in  the  earnings  of  the  ship  "  (m). 

71.  IV.  A  reBort  to  parol  evidence,  however,  whether  of  Usage  only 

Jl  •         •  i  .j.    j    •  j  ..••         .      admissible  to 

usage  or  otherwise,  is  only  permitted  in  order  either  to  explain  what 
explain  the  policy  where  it  is  technical  or  ambiguous,  or  to  jj*  ^j^' 

(A)    Uhde   v.   Walters  (1811),   3  1  Moore,  P.   C.  N.  S.  73 ;  Quebec 

Camp.  16 ;  see  also  Moion  v.  Atkyns  Marine  Ins.  Co.  v.  Commercial  Bank 

(1811),  ibid.  200.  of  Canada  (1870),  L.  B.   3  P.  C. 

(i)  Royal  Exch.  Ass.  Co.  v.  Tod  234. 
(1892),  8  T.  L.  R.  669.  (J)  Houghton  v.  Gilbert  (1836),  7 

(k)  Birrell  t>.  Dryer  (1884),  9  App.  C.  &  P.  701. 
Cas.  346 ;  of .  also  The  Beacon  Fire  (m)    Peisch   i>.   Dixon    (1816),    1 

and  Life  Ass.  Co.  v.  Gibb  (1862),  Mason,  10 ;  1  Duer,  168,  169. 
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fl*0**  7l>     fill  out  and  add  to  it  where  it  is  silent :  such  evidenoe  will 
tradiotwhat    neVer  be  admitted  to  contradict,  set  aside  or  oontrol  its 

is  plain.  %  7 

express,  plain  and  unambiguous  terms. 

No  evidence  can  be  admitted  of  a  usage  which  is  at  direct 
variance  with  the  plain  terms  of  the  polioy:  it  may  be 
admitted  to  explain  technical  terms  or  ambiguous  olauses, 
or  "  to  introduce  matter  on  which  the  polioy  is  silent,"  but 
not  to  show  that  the  policy  has  a  meaning  in  plain  oppo- 
sition to  its  language ;  "  usage  is  only  admissible  to  explain 
what  is  doubtful,  it  is  never  admissible  to  contradict  what  is 
plain"  (n). 

"  Usage,"  says  Lord  Campbell,  "  may  be  relied  upon  to 
show  the  sense  in  which  an  expression  found  in  a  written 
contraot  is  used  in  a  particular  trade ;  and  a  usage,  consistent 
with  a  written  contraot,  may  be  introduced  into  it :  as  both 
parties  being  aware  of  it,  may  be  supposed  to  have  intended 
that  it  shall  form  part  of  their  bargain.  But  to  let  in  verbal 
evidence  of  a  usage  for  the  purpose  of  contradicting  and 
nullifying  an  express  written  contract,  would  be  contrary  to 
all  principle,  and  has  been  forbidden  as  often  as  the  attempt 
has  been  made  "  (o). 

"  Where  the  terms,"  says  Judge  Duer,  "  in  which  the 
usage  must  be  expressed,  if  introduced  into  the  polioy,  would 
be  directly  and  irreconcilably  repugnant  to  an  express  olause 
or  provision,  the  evidence  must  doubtless  be  rejected,  other- 
wise the  polioy  would  be  void  for  uncertainty.  A  usage  may 
explain,  modify  and  control  (p)9  but  cannot  contradict  a 
polioy ;  by  restriction  or  addition  it  may  qualify  the  con- 
struction of  particular  words  and  clauses,  but  can  never  be 
permitted  to  nullify  or  expunge  them  "  (q). 

(it)  PerLordLyndhurstinBlackett  &  B.  %66 ;  E.  B.  &  E.  1004 ;  Brown 

r.  Royal  Exch.  Ass.  Co.  (1832),  2  v.  Byrne  (1864),  3  E.  &  B.  703. 

Cr.  &  Jer.  244.    See  Provl.  Ins.  Co.  (p)   The    word    "  control "  was 

of  Canada  v.  Leduc  (1874),  L.  R.  6  queried   by  Arnonld  (see  2nd   ed. 

P.  C.  224.  p.  88).    The  point  is  discussed  in 

(o)  Hall  v.  Janson  (1855),  4  E.  &  a  note  to  be  found  at  the  beginning 

B.  504;    24  L.  J.  Q.  B.  101;  of.  of  this  chapter ;  sees.  55. 

also  Humfrey  v.  Dale   (1866),  7  E.  (?)  1  Duer,  270. 
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72.  These  principles,  notwithstanding  some  apparent  dis-     Sect.  72. 
crepanoy  in  the  expressions  of  the  judges,  have  been  uniformly  Parkinson  v. 

.  .  Collier. 

acted  upon  in  the  construction  of  sea-policies.  Thus,  where 
the  risk  on  goods  was,  by  the  polioy,  made  to  oontinue  "  till 
discharged  and  safely  landed,"  Lord  Kenyon  would  not 
admit  evidence  of  usage  to  show  that  this  expression,  in  the 
particular  trade  insured,  meant  "  until  the  ship  was  moored 
twenty-four  hours  in  safety ; "  because  this  was  inconsistent 
with  the  plain  meaning  of  the  polioy,  whioh  was  too 
clearly  expressed  to  require  or  allow  of  any  such  explana- 
tion^). 

So  where  a  policy  was  in  the  common  form  upon  the  ship,  Blackett  v. 
that  is,  "  upon  the  body,  tackel,  apparel,  ordnance,  munition,  AjbJ.  Co.* 
boat,  and  other  furniture  of  the  ship  called  the  *  Thames/  " 
Lord  Lyndhurst  would  not  admit  evidence  of  a  usage  at 
Lloyd's,  that  boats  slung  on  the  ship's  quarter  (whioh  was 
proved  to  be  the  invariable  mode  of  carrying  them  on  such 
voyages  as  that  insured)  were  not  protected  by  such  polioy  («). 
"  The  objection,"  said  his  Lordship.  "  to  the  parol  evidenoe 
t  that  tt  ™  not  fa  esphta  ^■Lug—'™*  to  *. 
policy,  any  words  which  might  admit  of  doubt,  nor  to  intro- 
duce matter  on  which  the  policy  was  silent,  but  was  at  direct 
variance  with  the  terms  of  the  policy  and  in  plain  opposition 
to  the  language  it  used ;  that  whereas  the  polioy  purported 
to  be  upon  the  ship,  furniture  and  apparel  generally,  the 
usage  is  to  say,  that  it  is  not  upon  all  the  furniture  and 
apparel,  but  upon  part  only,  excluding  the  boat "  (t) .  On  the  Crofts  *.  Mar- 
same  ground,  in  a  oase  where  it  appeared  that  oil  had  been 
lost  by  leakage,  caused  by  the  violent  labouring  of  the  ship 
in  a  cross  sea,  Lord  Denman  refused  to  admit  evidence  of  a 
usage  of  Lloyd's,  to  the  effect,  that  unless  the  cargo  shifted, 
or  the  casks  were  damaged,  underwriters  were  not  liable  for 
any  extent  of  leakage,  however  caused,  as  a  loss  by  perils  of 

(r)  Parkinson  v.  Collier  (1797),  2  (0  Per  Lord  Lyndhurst,  2  Or.  & 

Park,  653  ;  1  Marshall,  265.  Jer.  249  ;  criticised  in  Myers  v.  Sari 

(«)  Blackett  v.  Royal  Exoh.  Ass.  (1860),  30  L.  J.  Q.  B.  9 ;   of .  also 

Co.  (1832),  2  Cr.  &  Jer.  244.  Hnmfrey  v.  Dale,  ubi  supra. 
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Hall  v.  Jan- 
son. 


V.  The 
written 
clauses  hare 
greater 
weight  than 
the  printed 
and  formal 
parts  of  the 
policy. 


the  fleas  (u).  His  lordship  told  the  jury  to  consider  for  them- 
selves whether,  in  their  opinion,  the  damage  to  the  oil  was  in 
fact  caused  by  perils  of  the  seas.  "  It  may  be  very  con- 
venient for  the  underwriters  to  have  such  a  general  rule,  and 
for  the  commercial  world  to  submit  to  it ;  but  if  they  mean 
thereby  to  control  the  effect  of  a  plain  instrument,  they 
should  introduce  its  terms  into  the  policy  "  (x). 

In  an  action  for  contribution  in  general  average  against 
one  of  the  underwriters  on  a  policy  "  on  money  advanced  on 
account  of  freight,"  containing  the  usual  clause  in  the  memo- 
randum by  which  "  freight,  &c.  is  warranted  free  of  average 
unless  general  or  the  ship  be  stranded,"  the  plea  set  up  a 
usage  of  merchants,  &c,  effecting  and  underwriting  policies 
in  London,  not  to  pay  general  average  contribution  under 
such  a  policy.  The  Court  held  the  plea  bad  on  general 
demurrer,  on  the  ground  that  it  attempted  to  set  up  in  bar  to 
the  action  a  usage  in  derogation  and  contradiction  of  the 
written  contract  which,  by  virtue  of  the  clause  in  the  memo- 
randum, plainly  and  expressly  rendered  the  underwriter  on 
freight  liable  for  general  average  without  regard  to  the 
extent  of  the  loss  (y). 

73.  V.  The  policy  being  a  printed  form  with  the  blanks 
filled  up  in  writing,  it  is  a  rule  that  "  if  there  is  any  doubt 
about  the  sense  or  meaning  of  the  whole,  the  words  super- 
added in  writing  are  entitled  to  have  a  greater  effect  attributed 
to  them  than  the  printed  words;  inasmuch  as  the  written 
words  are  the  immediate  language  and  terms  selected  by  the 
parties  themselves  for  the  expression  of  their  meaning  "  (s). 


(u)  Crofts  v.  Marshall  (1836),  7 
O.  &  P.  597. 

(x)  Ibid.  607. 

(y)  Hall  v.  Janson  (1855),  4  E.  & 
B.  500 ;  24  L.  J.  Q.  B.  97.  As  to 
the  liability  of  the  underwriter  by 
express  contract  on  the  face  of  the 
policy,  the  Court  says :  "  The  policy 
not  only  contains  general  words  to 
indemnify  the  assured  on  account  of 


loss,  bat  it  expressly  declares  that 
'  freight  is  warranted  free  of  average, 
unless  general,  or  the  ship  stranded.' 
Therefore  the  underwriters  on  freight 
expressly,  absolutely,  and  universally 
undertake  to  pay  general  average, 
however  large  or  however  minute 
the  amount  may  be." 

(z)    Per   Lord    Ellenborough    in 
Robertson  v.  French  (1803),  4  East, 
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In  a  case  where  the  Lloyd's  form  of  policy  was  filled  up  as     Sect.  73. 
a  time  policy  on  ship,  it  was  argued  that  various  clauses  Effect  of  in- 

applicable 

which  were  clearly  only  intended  to  refer  to  a  voyage  policy,  printed  word* 
but  which  had,  nevertheless,  been  in  this  case,  as  in  other  j,y  ^st&h^ 
similar  oases,  left  standing,  therefore  applied  to  the  policy  in 
question.  The  House  of  Lords,  however,  reversing  the  judg- 
ment in  the  Exchequer  Chamber,  decided  otherwise.  "  It  has 
been  suggested,"  said  Lord  Penzance,  "  that  by  reason  of  the 
policy  having  been  drawn  up  on  a  printed  form,  the  printed 
terms  of  which  are  applicable  to  a  voyage,  and  also  to  goods 
as  well  as  to  the  ship,  the  policy  is  something  less  or  some- 
thing more  than  a  time  policy.  But  the  practice  of  mercantile 
men  of  writing  into  their  printed  forms  the  terms  by  which 
they  desire  to  describe  and  limit  the  risk  intended  to  be 
insured  against,  without  striking  out  the  words  which  may 
be  applicable  to  a  larger  or  different  contract,  is  too  well 
known,  and  has  been  too  constantly  recognized  in  courts  of 
law,  to  permit  of  any  such  conclusion  "  (a). 

Hence  it  is,  that  in  the  familiar  instance  of  words  written 
in  the  margin,  or  at  the  foot  of  policies,  such  written  words 
are  considered  as  applying  indefinitely  to  the  whole  of  the 
policy,  and  as  controlling  the  sense  of  those  parts  of  the 
printed  policy  to  which  they  apply. 

Thus,  where  the  word  "  ship,"  or  "  freight,"  or  "  goods,"  is 
written  in  the  margin  of  the  policy,  the  general  terms  of  the 
policy,  applicable  to  other  subjects  besides  the  particular  one 
mentioned  on  the  margin,  are  thereby  considered  as  narrowed 
in  point  of  construction  by  relation  to  the  word  so  written  (J). 

The  subsequent  portions  of  this  work  will  furnish  abundant 
instances  of  this  rule  of  construction. 


130 ;   per  curiam,   Gumm  v.  Tyrie  (a)  Dudgeon  v.  Pembroke  (1877), 

(1864),  33  L.  J.  Q.  B.  97 ;  per  Black-  2  App.  Cas.  284 ;  1  Q.  B.  D.  96 ;  L.  R. 

born,  J.,  in  Joyce  v.  Bealm  Ins.  9  Q.  B.  681. 

Co.  (1872),  L.  B.  7  Q.  B.  583  ;  per  (b)  4  East,  140 ;  and  see  Robinson 

Lord  Penzance  in  Dudgeon  0.  Pern-  v.  Tobin  (1816),  1  Stark.  356;  see 

broke  (1877),  2  App.  Cas.  293 ;  see  also  Haughton  v.  Ewbank  (1814),  4 

3  Kent's  Comm.  260.  Camp.  88. 
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Sect.  74. 

VI.  And  are 
also  to  be 
more  strictly 
construed. 


VII.  As  to 

inexplicable 

ambiguity. 


74.  VI.  It  is  also  a  rule,  founded  on  the  same  principle, 
that  greater  strictness  of  construction  should  be  applied  to 
those  olauses  and  stipulations,  which  the  parties  have  them- 
selves  introduced,  than  to  the  words  of  the  printed  formula, 
whioh  are  adapted  to  all  other  cases  of  insurance  on  similar 
subjects,  and  not  confined  to  the  circumstances  of  the  par- 
ticular adventure  (c). 

Thus,  in  an  insurance  on  freight,  printed  words  intended 
to  apply  to  ship  or  goods,  but  which  the  circumstances  render 
absolutely  inapplicable  to  the  insurance  contemplated  by  the 
parties,  may  be  rejected  altogether  (d). 

Frequent  illustrations  of  this  rule  will  be  afforded  when  we 
come  to  speak  of  clauses  giving  a  liberty  to  touch  and  stay, 
express  warranties  and  other  written  stipulations,  by  which 
the  parties  to  the  policy  seek  either  to  enlarge  or  to  limit  the 
protection  afforded  by  the  common  printed  form. 

75.  VII.  If  conditions  which  are  inserted  for  the  protec- 
tion of  the  underwriter  be  ambiguous,  and  the  ambiguity  is 
such  as  to  be  inexplicable  by  extrinsic  evidence  if  admitted, 
the  construction  will  lean  towards  the  side  of  the  assured 
rather  than  of  the  insurer  (e),  proper  regard  being,  however, 
always  paid  to  the  business  aspect  of  the  case  (/). 


(e)  1  Emerigon,  cii.  s.  7,  p.  55. 

(d)  Hydarnes  SS.  Co.  v.  Indem- 
nity, &c.  Co.,  [1895]  1  Q.  B.  500, 
C.A. 

(e)  Blackett  v.  Royal  Exch.  Ass. 
Co.  (1832),  2  Cr.  &  Jer.  244.  See 
Ireland  v.  Livingston  (1871),  L.  B. 
6  H.  L.  (Eng.)  395,  in  whioh  written 
orders  from  England  to  a  commercial 
house  abroad,  being  susceptible  of 
two  senses,  each  of  them  consistent 
with  the  presumable  intention  of  the 
principals,  were  held  to  bind  the 
English  honse  in  the  one  of  these 
senses  in  whioh  the  foreign  house 
had  bond  Jids  executed  them  ;  and 
see  Birrell  v.  Dryer  (1884),  9  App. 


Cas.  345.  In  America  there  is  au- 
thority for  a  muoh  wider  doctrine, 
according  to  which  the  whole  of  the 
polioy  is  deemed  to  be  the  writing 
of  the  insurers,  and  is  therefore  in 
all  cases  of  ambiguity  to  be  con- 
btrued  against  them.  See  First  Nat. 
Bank  of  Kansas  City  v.  Hartford 
F.  Ins.  Co.  (1877),  95  U.  S.  678 ; 
Travelers'  Ins.  Co.  v.  McConkey 
(1887),  127  ibid.  666.  A  number  of 
oases  are  collected  in  the  14th  vol. 
of  Campbell's  Ruling  Cases,  notes 
to  Robertson  v.  French. 

(/)  Stewart  v.  Merchants'  Marine 
Ins.  Co.  (1885),  16  Q.  B.  D.  at 
p.  626. 
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CHAPTER  IV. 

DIFFERENT  CLASSES  OF  INSURERS  ON  SEA-POLICIES. 

SECT. 

Who  may  be  Insurers  76 

Lloyd's  Underwriters  77 

Insurance  Companies  and  Partnerships 78,  79 

Mutual  Insurance  Associations  or  Clubs 80 — 84 

76.  Every  person  capable  of  making  a  contract  may  be  an  Who  may  be 

•  i  it*  1 1        p  i    •  insurers. 

insurer,  and  may  authorize  any  person  capable  of  being  an 
agent  to  underwrite  policies  in  his  name  and  on  his  behalf. 
The  practice  of  insuring  with  individuals  was  the  earliest  in 
use  anywhere,  and  long  continued  to  be  followed  in  this 
country. 

77.  In  the  time  of  William  III.  and  of  Queen  Anne,  Lloyd's 
Lloyd's  Coffee-house,  at  the  oorner  of  Abchuroh  Lane,  in  ™««witt"- 
Lombard  Street,  became  the  celebrated  resort  of  seafaring 

men,  and  those  that  did  business  with  them.  There,  and 
subsequently  in  Pope's  Head  Alley,  and  ultimately  on  the 
west  side  of  the  old  Royal  Exchange,  at  this  coffee-house 
congregated  the  underwriters  of  London.  For  some  time 
they  had  no  organization;  but  in  the  latter  part  of  the 
eighteenth  century  they  formed  themselves  into  an  associa- 
tion or  club  with  a  committee  of  management,  which  became 
famous  under  the  name  of  Lloyd's.  In  connection  with  this 
association  they  have  developed  a  ramified  system  of  agency 
radiating  everywhere  to  the  ports  of  the  world,  which  is  now 
become  of  imposing  magnitude,  essential  to  the  business  of 
marine  insurance  whether  in  the  hands  of  individuals  or  of 
companies,  and  to  the  general  interests  of  British  commerce. 
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Sect.  77.         Lloyd's  underwriters  now  meet  and  carry  on  their  business 
Lloyd's  in  spacious  rooms  over  the  Royal  Exchange.     In  the  under- 

writing rooms  the  underwriters  sit  at  tables  of  the  coffee- 
house type,  while  the  brokers  and  other  subscribers  pass  from 
one  underwriter  to  another  and  submit  their  "  slips."  There 
are  also  (1)  an  apartment  in  which  the  latest  telegrams  are 
exhibited  for  the  information  of  members,  and  (2)  a  large 
room  called  the  reading  room,  where  all  this  information  is 
carefully  tabulated  in  volumes  ranged  alphabetically  from 
one  end  of  the  room  to  the  other. 

The  corporate  affairs  of  members,  as  distinguished  from 
their  underwriting  business,  are  managed  by  a  committee, 
elected  by  and  from  the  members  of  Lloyd's  and  presided 
over  by  a  chairman  and  deputy-chairman,  the  latter  being 
the  acting  president. 
Lloyds  The  committee,  on  the  recommendation  of  an  agency  com- 

mittee, on  which  the  insurance  companies  are  also  represented, 
appoint  agents  of  the  corporation  (generally  called  Lloyd's 
agents)  in  all  the  principal  ports  of  the  world,  whose  business 
it  is  regularly  to  forward  to  Lloyd's  accounts  of  all  departures 
from  and  arrivals  at  their  ports,  as  well  as  of  losses  and 
casualties ;  and  also  general  information  bearing  upon  ship- 
ping and  insurance  (a).  This  information,  which  is  now  of 
course  largely  transmitted  by  telegraph,  is  posted  up,  when 
received,  in  the  apartment  mentioned  above.  The  informa- 
tion thus  received  during  each  day  is  forthwith  published  in 
Shipping  the  "  Shipping  and  Mercantile  Gazette,"  a  newspaper  in 
Lloyd's  List,  which  is  incorporated  what  was  formerly  known  as  Lloyd's 
List.  The  columns  of  this  "  Gazette  "  are  numbered,  and 
the  information  is  immediately  indexed  in  the  volumes  re- 
ferred to  above — the  date  and  column  number  of  the  Gazette 
being  recorded  against  each  entry  (6).     There    is  also  at 

(a)  By  Lloyd's  Signal  Act,  1888,  {b)  "  The  receipt  of  official  news 

(51  &  52  Vict.  c.  29),  s.  2,  the  society  of  capture,  &c,"  being  a  term  in  a 

may  compnlsorily  acquire  land  for  policy,  news  of  an  embargo  entered 

the  purpose  of  erecting  signal  sta-  in  Lloyd's  "Lost  Book"  was  held 

tions.  by  a  special  jury  at  Guildhall,  Erie, 
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Lloyd's  a  register  of  captains,  giving  the  record  of  every     Sect.  77. 
master  during  his  whole  career. 

It  should  be  noted  that  Lloyd's  agents,  who,  as  has  just 
been  said,  are  appointed  by  the  corporation,  are  not  the 
agents  of  the  individual  underwriters.  Still,  they  perform 
very  important  functions,  e.g.,  as  surveyors  of  damaged  cargo, 
and  in  many  ways  render  assistance  where  vessels  put  into  a 
port  of  distress. 

The  development  of  the  telegraphic  system,  however,  which 
enables  masters  of  ships  in  most  cases  to  communicate  quickly 
with  their  owners,  and  through  them  to  obtain  instructions 
from  the  underwriters,  has  relieved  the  agents  of  much 
responsibility. 

Lloyd's  underwriters  individually  sign  their  names  at  the  Form  of 
foot  of  the  polioy,  and  opposite  thereto  the  sum  insured  by 
each  in  figures  and  also  in  words,  with  the  date  of  so  doing  (c). 
Each  thereby  makes  a  separate  oontract  in  the  terms  of  the 
instrument  with  the  assured  of  the  particular  amount  set 
opposite  to  his  name.  The  right  of  action  in  the  assured  is 
consequently  against  each  separately,  and  not  against  all 
jointly  (d). 

The  committee  of  Lloyd's  now  require  a  deposit  to  cover 
the  engagements  of  each  member  in  his  capacity  as  an  under- 
writing member  of  the  minimum  amount  of  5,000/.,  with  a 
view  to  maintaining  the  credit  of  the  room.  Formerly  the 
committee  were  satisfied  with  a  written  guarantee  to  oover 


underwriting. 


C.  J.,  presiding,  to  be  official  news: 
Fowler  v.  English  &  Scottish  Marine 
Ins.  Co.,  Guildhall  Sittings,  post 
M.  T.  1864. 

(c)  Role  4  in  the  Sched.  to  the 
special  Act  (34  Vict.  c.  xxi.),  incor- 
porating the  Society  of  Lloyd's,  is  as 
follows : — 

"  An  underwriting  member  shall 
not,  by  himself  or  by  any  partner  or 
other  substitute,  directly  or  indirectly 
underwrite  in  the  city  of  London  a 
polioy  of  insurance  as  follows :  (1)  In 


the  name  of  a  partnership,  or  other- 
wise than  in  the  nameof  one  individual 
(being  an  underwritingmember  of  the 
society)  for  each  separate  sum  sub- 
scribed ;  or  (2)  for  the  account, 
benefit,  or  advantage  of  any  com- 
pany or  association,  unless  they  are 
subscribers  to  the  society,  nor  unless 
every  policy  underwritten  for  their 
account,  benefit,  or  advantage  is 
underwritten  in  their  ordinary  place 
of  business." 

(d)  See  anU,  s.  26. 
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Sect.  77. 


The  two  Old 
Companies. 


these  engagements.  The  corporation  of  Lloyd's  being  thus 
constituted  trustees  of  the  benefit  of  the  guarantee  on  behalf 
of  those  who  had  sustained  damage  by  the  failure  of  the 
underwriting  member  in  respect  of  his  engagements  in  that 
capacity,  were  held  entitled  to  put  it  in  suit,  although  they 
had  themselves  suffered  no  loss  (e). 

78.  By  virtue  of  an  Act  of  1719  (6  Geo.  1,  c.  18),  two 
companies,  the  Royal  Exchange  Assurance  Corporation  and 
the  London  Assurance  Corporation,  were  incorporated,  with 
the  exclusive  right  of  making  sea  insurances  in  their  oorporate 
capacity,  and  all  others  were  restrained  from  granting  insur- 
ances  as  companies  or  partnerships  on  a  joint  capital.  A 
subsequent  Act,  8  Geo.  1,  c.  15,  relieved  them  of  any  liability 
to  double  damages  or  costs  at  law,  at  that  time  an  important 
privilege ;  and  the  11  Geo.  1,  o.  30,  s.  43,  gave  them  the 
right  of  pleading  the  general  issue  to  all  actions  of  debt  and 
covenant  on  their  policies  (/).  Their  main  privilege  of 
exclusively  granting  marine  policies  as  oorporate  bodies  was 
retained  by  them  until  the  year  1824,  when  the  5  Geo.  4, 
c.  114,  repealed  so  much  of  the  6  Geo.  1,  c.  18,  as  restrains 
"  any  corporation  or  body  politic,  society  or  partnership,  or 
persons  acting  in  any  society  or  partnership,"  from  under- 
writing sea-policies  or  lending  money  on  bottomry. 

Consequences       79.  The  repeal  of  the  monopoly  formerly  possessed  by  the 
of  the  mono-    *wo  °^  companies  was  succeeded  by  the  rapid  multiplication 

poly. 


(e)  Lloyd's  v.  Harper  (1880),  16 
Ch.  D.  290. 

(/)  The  right  to  plead  the  gene- 
ral issue  and  give  special  matter 
in  evidence  was  also  given  to  the  two 
companies  when  the  insurance  is  on 
inland  navigation  by  41  Geo.  3, 
oc.  lvii.,  lviii.  respectively,  but  the 
latter  Act  was  repealed  by  the  London 
Assuranoe  Act,  1891  (54  &  55  Vict. 
o.  cxxvi.).  This  right  of  pleading 
the  general  issue  was  not  affected  by 
the  5  &  6  Vict.  c.  97,  s.  3  (Carr  v. 


Royal  Exoh.  Ass.  (1861),  1  B.  &  S. 
956 ;  31  L.  J.  Q.  B.  93),  and  it  is 
clearly  not  affected  by  the  Public 
Authorities  Protection  Act,  1893, 
s.  2  (e).  Whether,  however,  it  sur- 
vived the  changes  in  pleading 
effected   by   the  Rules   under   the 

Judicature  Acts  is  a  matter  of  some 

doubt.     Mr.  Maolachlan  expressed 

the  view  that  the  privilege  remains 

unchanged.   (Arnould,  6th  ed.  vol.  i. 

p.  151,  n.  (2). 
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of  public  companies,  some  of  them  Incorporated  by  special    &*ct.  79. 
statutes,  some  by  charter  from  the  Crown,  and  others  formed 
upon  the  provisions  of  a  partnership  deed,  for  the  purpose  of 
granting  marine  policies  (g). 

By  the  Joint  Stock  Companies  Act,  1844  (7  &  8  Vict.  Companies 
c.  110),  it  was  enacted  that  every  company  insuring  ships  companies 
and  their  cargoes  against  loss  and  damage  must  be  regis-  Acfc* 
tered  (/*).  This  Act  was  repealed  by  the  Companies  Act, 
1862,  which  provides  that  every  insurance  company  com- 
pletely registered  under  the  Act  of  1844  shall  register  itself 
under  the  Act  of  1862  (/).  By  such  registration  these  com- 
panies obtain  the  advantages  suitable  to  each  as  provided  by 
the  Act  of  1862  (&).  By  doing  so,  they  retain  all  property, 
and  all  rights,  interests,  and  obligations  in  connection  with 
property,  their  rights  and  liabilities  in  respect  of  debts, 
obligations,  and  contracts;  and  the  peculiar  modifications 
impressed  on  their  constitution — and  their  rights  and  liabilities 
in  connection  therewith — by  the  statute,  charter,  or  deed, 
under  which  they  may  have  been  formed  (/).  Moreover, 
any  stipulation  or  condition  in  any  polioy  affecting  the 
liability  of  members,  or  of  the  funds  of  any  company, 
remains  in  full  force  and  effect,  notwithstanding  registration 
of  the  company  under  that  Act  (»*). 

Any  company  registered  under  the  7  &  8  Viot.  o.  110,  if 
not  registered  under  the  Companies  Aot,  1862,  is  not  illegal, 
but  subjected  to  the  following  consequences: — 1.  It  is  in- 
capable of  suing,  yet  not  incapable  of  being  sued,  either  at  law 
or  in  equity ;  2.  No  dividend  is  payable  to  any  of  its  share- 
holders ;  and  3.  Each  director  or  manager  incurs  a  penalty 

(g)  See  Hallett  v.  Dowdall  (1852),  that  carries  on  the  business  of  insur- 

18  Q.  B.  2,  17.  ance  in  oommon  with  any  other  busi- 

(h)  The  Act  of  1844  extended  to  ness  is  deemed  to  be  an  insurance 

companies  established  in  England,  company :  s.  3. 

Wales,  or  Ireland,  or  if  established  /M  oft  -  oft  xrir^  „  QO  no  «   ,fln 

.  '  ,      ,'  ...  (A)  25  &  26  Viot.  c.  89,  88.  6,  180, 

in  Scotland,  having  an  office  in  the      206 

former  country :  s.  2.  " 

(i)  26  &  26  Vic.  c.  89,  s.  209.  For  P>  iW*'  M-  198»  194»  196' 

the  purposes  of  this  Act,  a  company  (m)  Ibid.  s.  88  (6). 
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__?ec*"  7?1_  °^  ^  a  ^y  during  default  in  registering  under  the  later 
Act  (ft).  Policies  issued  under  these  ciroumstanoes  appear  to 
be  valid  notwithstanding,  and  they  may  be  enforced  against 
the  oompany. 

No  partnership  or  oompany  consisting  of  more  than  twenty 
persons,  which  has  been  formed  on  or  after  the  2nd  of 
November,  1862,  for  the  acquisition  of  gain  by  the  company 
or  its  members,  is  legal  unless  registered  under  the  Act  of 
1862  (o),  or  formed  in  pursuance  of  some  other  Act,  or  of 
letters  patent.  The  effect  of  this  provision  on  policies  made 
by  such  a  partnership  or  oompany,  if  not  registered,  is  a 
point  which  remains  unsettled.  The  better  opinion  seems  to 
be  that  an  illegal  association  and  its  creditors  who  are 
cognizant  of  the  illegality  will  not  be  assisted  by  the  Courts ; 
but  that  the  association  cannot  avail  itself  of  its  illegality  to 
defeat  a  olaim  made  by  a  person  who  had  contracted  with  it 
in  ignorance  of  the  illegality  (p). 

If  the  issue  of  marine  policies  be  ultra  vires  of  the  oom- 
pany, the  policies  are  invalid,  and  the  premiums  paid  may 

cies  ultra  vires  be  reoovered  back  (a). 

of  the  com-  V1/ 

pany-  Since  the  5  Geo.  4,  c.  114,  legalized  insuranoe  companies 

underwriting   and  partnerships,  the  mode  of  making  them  parties  to  a 

by  companies,  policy  varies  with  the  constitution  of  each.     For  this  purpose, 

the  several  names  of  all  the  members  of  the  partnership  or 


Consequences 
of  issuing' 
marine  poli- 


(»)  25  &  26  Vict.  c.  89,  s.  210. 

(o)  Ibid.  s.  4.  See  Shaw  v,  Benson 
(1883),  11  Q.  B.  D.  663;  52  L.  J. 
Q.  B.  675  ;  In  re  Padstow  Ass. 
Association  (1882),  20  Ch.  D.  137 ; 
61  L.  J.  Oh.  344. 

(p)  See  Buckley  on  Companies, 
7th  ed.  p.  5,  where  the  authorities 
are  cited ;  see  also  Lindley  on  Part- 
nership, 6th  ed.  p.  111. 

(q)  Re  Phoenix  Life  Ass.Co. ,  B  urges 
v.  Stocks  (1862),  2  J.  &  H.  441. 
Accord.  Hambro'  v.  Hull  &  London 

Fire  Ass.  Co.  (1868),  3  H.  &  N.  789. 

That  the  objects  of  a  company  in- 


corporated under  the  Companies  Act, 
1862,  as  stated  in  the  memorandum 
of  association,  cannot  be  departed 
from,  and  consequently  that  a  con- 
tract made  by  the  directors  in  respect 
of  a  matter  not  included  in  such 
memorandum,  or  not  fairly  inci- 
dental to  the  company's  objects  as 
defined  therein,  is  ultra  vires  of 
the  directors,  and  not  binding  on 
the  company,  is  now  matter  of 
clear  law.  See  Ashbury  Railway 
Carriage,  &c.  Co.  v.  Riohe  (1875), 
L.  R.  7  H.  L.  663 ;  A.-G.  v.  Gt. 
Eastern  Ry.  Co.  (1880),  5  App.  Cas. 
473. 
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oompany  never  were  necessarily  subscribed,  notwithstanding    Beet.  79. 

the  36  Geo.  3,  o.  63,  s.  11  (r).     In  some  oases,  the  matter  is 

left  as  at  common  law,  so  that  a  valid  policy  is  made  by  the 

subscription  of  the  partnership  firm,  or  the  application  of  the 

seal  of  the  body  oorporate.     But  the  form  of  execution  may 

be  indefinitely  varied  by  the  statute,  charter,  deed,  or  articles 

of  association  under  which  the  company  is  constituted  (s). 

80.  The  business  of  insurance  is  carried  on,  not  only  by  Associations 

•    j«    »j      i  j  *i  t  •         j»       j_t_  p  of  shipowners 

individual  underwriters  and  companies,  for  the  purpose  oi  for  mutual 

a 

earning  profits,  but  also  largely  by  associations  of  shipowners,  as8uranoe* 
who  agree,  each  entering  his  ships  for  a  certain  amount,  to 
divide  among  themselves  one  another's  losses.     These  are 
oalled  mutual  insuranoe  associations  or  clubs. 

These  clubs  appear  to  have  originated  in  the  prohibition 
imposed  by  the  Act  of  1719  against  insurance  by  chartered 
companies,  and  to  have  been  designed  to  afford  their  members 
a  more  adequate  protection  than  that  furnished  by  private 
underwriters,  for  a  smaller  rate  of  premium  than  they  re- 
quired. The  Courts,  however,  in  their  endeavour  to  preserve 
to  the  two  old  companies  the  monopoly  secured  to  them  by 
the  Aot  of  1719,  as  against  every  other  public  body  formed 
for  the  purposes  of  marine  insurance,  decided  that  the 
members  of  such  associations  could  only  be  individually,  and 
not  collectively,  liable  to  such  of  their  members  as  sustained 
a  loss  (t).     Consequently,  where,  in  case  of  the  insolvency  of 


(r)  Repealed  by  the  30  &  31  Vict. 
o.  23.  If  partners  do  underwrite 
their  several  names  for  separate  Bums, 
the  right  of  the  assured  against  the 
partnership  assets  is  not  thereby  in- 
validated. Brett  v.  Beckwith  (1856), 
26  L.  J.  Ch.  130,  coram  M.  R. 

(«)  See  the  general  principle  laid 
down  and  applied  in  Reid  v.  Allan 
(1849),  4  Exch.  326  ;  Dowdall  v. 
Allan  (1849),  19  L.  J.  Q.  B.  41.  In 
an  unreported  case  where  a  rule  for 
a  new  trial  or  to  enter  a  verdict  for 
the' defendants  was  obtained  on  the 

VOL.  I. 


ground,  among  others,  that  the  de- 
claration purported  to  be  on  a  simple 
contract,  whereas  the  policy-  was 
made  by  a  company  under  seal, 
when  cause  came  to  be  shown  on 
that  point,  Blackburn,  J.,  inquired 
whether  the  seal  in  that  case  had 
any  other  legal  effect  than  merely 
to  put  the  contract  in  the  form 
proper  to  the  company.  The  point 
was  not  further  pressed  by  the  de- 
fendants. Roper  v.  English  and 
Scotch  Marine  Ins.  Co.,  coram  Q.  B. 
(0  Harrison  r.  Millar  (1796),   7 

H 
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Sect.  80. 


Associations 
under  the 
Companies 
Act,  1862. 


any  one  of  the  members,  all  the  others  oovenanted  that  they 
would  be  liable  to  make  good  his  losses,  Lord  Kenyon  held 
that  suoh  association  was  illegal,  although,  except  in  case  of 
insolvency,  each  member  only  oovenanted  severally  to  pay 
for  his  separate  share  (w).  The  result  of  these  decisions,  of 
course,  was  that  the  objects  which  such  associations  had  in 
view  were  only  imperfectly  obtained. 

The  system  of  mutual  insurance  has,  however,  been  en- 
tirely altered,  in  oonsequence  of  the  abolition  of  the  prohibi- 
tion of  insurance  by  corporations  and  partnerships,  and  as  a 
result  of  the  Companies  Act,  1862.  It  has  been  established 
that  a  mutual  insurance  association  is  a  company  for  the 
acquisition  of  gain  by  the  company  or  its  members  within 
sect.  4  of  that  Act,  and  is  therefore,  when  consisting  of  more 
than  twenty  members,  an  illegal  association  unless  regis* 
tered(#). 

The  consequence  is  that  the  associations  are  now  always 
registered  under  the  Act,  usually  as  unlimited  companies,  or 
companies  limited  by  guarantee  (y).  In  general,  it  is  now 
the  association  itself  which  is  the  insurer,  not  as  formerly 
the  individual  members,  and  the  cause  of  action  of  the 
member,  as  assured,  is  against  the  association  itself,  not 
against  the  other  members.  The  consideration  which  the 
member  pays  for  his  insurance  is  his  liability  to  contribute  in 
the  manner  provided  by  the  rules  of  the  association  to  the 
losses  of  other  members  («),  and  often  also  the  payment,  in 
addition,  of  an  initial  premium. 


T.  B.  340,  n. ;  Lees  v.  Smith  (1797), 
ibid.  338  ;  and  see  Strong  v.  Harvey 
(1825),  3  Bing.  304. 

(«)  Lees  «.  Smith  (1797),  7  T.  B. 
338.  It  was  decided  not  to  be  neces- 
sary to  specify  on  the  face  of  the 
policy  the  respective  soma  for 
which  the  members  severally  in- 
sure. Dowell  v.  Moon  (1815),  4 
Camp.  166. 

(x)  In  re  Arthur  Average  Associa- 
tion (1875),  L.  B.  10  Gh.  542 ;  In 
re  Padstow  Total  Loss  Association 


(1882),  20  Gh.  D.  137,  in  which  case 
an  order  for  the  winding-up  of  an 
unregistered  association  of  more  than 
twenty  members  was  discharged. 

{if)  See  lion  Mutual  Marine  Ins. 
Association  v.  Tucker  (1883),  12 
Q.  B.  D.  176 ;  and  In  re  Bangor  & 
North  Wales  Mutual,  &o.  Associa- 
tion, Baud's  Case,  [1899]  2  Gh.  593, 
as  to  the  effect  of  a  limitation  by 
guarantee  in  the  event  of  the  wind- 
ing-up of  an  association. 

(z)  See  the  remarks  of  Brett,  M.  B., 
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At  one  time  an  opinion  prevailed  that  a  policy  was  not     Sect.  80. 
necessary  for  the  validity  of  contracts  of  mutual  insurance  (a),  The  Stamp 

J  J  v  '    Acta  apply  to 

but  it  has  been  established  that  the  Stamp  Acts  apply  to  mutual  insur- 
suoh  insurances,  for  the  validity  of  which,  therefore,  a  polioy 
containing  the  particulars  required  by  the  Stamp  Act,  1891, 
is  requisite  (J). 

In  favour  of  these  clubs  an  exception  has  been  made  to  the 
general  rule  that  policies  may  not  be  stamped  after  they 
have  been  underwritten  (except  on  payment  of  a  penalty). 
By  sect.  95  of  the  Stamp  Act,  1891,  a  polioy  of  mutual 
insurance,  originally  sufficiently  stamped,  may,  if  required, 
be  stamped  with  an  additional  stamp. 

A  club  polioy  has  been  held  to  be  properly  signed  within 
the  meaning  of  the  Stamp  Act  when  sealed  with  the  seal  of 
the  association,  and  attested  by  the  manager  (c). 

81.  The  system  of  mutual  insurance   is   now  used   by  Risks  and 

r  •      j_ii»j_i  j»  •  _»!_•  j  liabilities  in- 

snipowners,  not  only  for  the  ordinary  insurance  of  ship  and  8UPea  ^  the 
freight,  but  also  to  cover  a  number  of  risks  and  liabilities  club* 
which  are  not  protected  by  the  ordinary  policies.  The 
insurances  are  made  subject  to  the  articles  of  association  and 
the  rules  and  regulations  of  the  particular  association  (d), 
which  are  usually  by  express  reference  incorporated  into  the 
policies  issued  to  the  members  (e).    One  class  of  mutual 


in  Lion  Ins.  Association  v.  Tucker 
(1883),  12  Q.  B.  D.  176,  187,  on 
the  question  of  consideration,  where 
the  members  of  the  association  were 
themselves  the  insurers. 

(a)  Bromley  v.  Williams  (1863), 
32  L.  J.  Ch.  716 ;  see  also  Harvey  v. 
Beckwith  (1864),  2H.&M.  429. 

(b)  In  re  London  Marine  Ins. 
Association,  Smith's  Case  (1869), 
L.  R.  4  Ch.  611  ;  In  re  Arthur 
Average  Association  (1876),  L.  R. 
10  Ch.  542. 

(e)  Marine  Mutual  Ins.  Co.  v. 
Young  (1880),  43  L.  T.  N.  S.  441. 

(d)  A  knowledge  of  the  rules  by 
which  a  member  of  an  association 


has  agreed  to  be  bound  will  be  im- 
puted to  him.  Turnbull  v.  Woolfe 
(1862),  7  L.  T.  N.  S.  483. 

(e)  A  policy  incorporated  the  pro- 
visions of  the  articles  of  association, 
which  were  indorsed  on  the  policy. 
One  of  these  articles,  which  provided 
that  the  assured  should  keep  one- 
fifth  of  the  ship's  value  uninsured, 
was  invalid  for  non-compliance  with 
the  formalities  of  the  Companies  Act. 
The  House  of  Lords  held  that  the 
condition  was  nevertheless  binding 
as  a  contract.  Muirhead  v.  Forth, 
&c.  Mutual  Ins.  Association,  [1894] 
A.  C.  72.  Where  the  policy  con- 
tained no  reference  to  the  rules,  it 
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fleot.  81.  insurance  associations  insures  the  ships  of  the  members 
against    the    same    risks    as    are   undertaken    by  Lloyds 

Ordinary  time  underwriters  under   their   ordinary  policies.    The  policies 

ihip.  °n  are  made  subject  to  exceptions  and  special  clauses  similar 
in  most  respects  to  those  contained  in  the  time  policies 
subscribed  at  Lloyd's.  The  exception  of  particular  average 
is,  however,  not  always  the  same  as  in  the  memorandum  of 
Lloyd's  policy.  Sometimes  the  amount  is  not  3/.  per  cent, 
as  in  the  latter,  but  1/.  per  cent,  or  at  a  certain  rate  (e.  g.7  3s.) 
per  gross  registered  ton.  Sometimes  the  ship  is  warranted 
free  from  particular  average  under  a  specified  sum,  e.  </., 
under  500/. 

Freight.  Another    class    comprises    mutual    associations   for    the 

insurance  of  freight.  Not  only  do  the  policies  of  these 
associations  insure  the  members  against  a  loss  of  freight  in 
respect  of  which  there  is  an  insurable  interest,  but  they 
commonly  incorporate  a  rule  which  provides  that  in  case  of 
the  total  loss  of  a  member's  ship,  the  amount  insured  with 
the  association  shall  be  deemed  to  be  his  interest  at  risk. 
This  provision  seems  to  amount  to  an  admission  of  interest, 
and  to  make  a  policy  into  which  the  rules  are  incorporated  a 
wager  policy  (/). 

"  Thirds."  Mutual  associations  have  been  established  to  indemnify  the 

members  against  loss  caused  by  the  customary  deduction  of 


was  held  that  the  member  who  had 
by  letter  agreed  to  be  bound  by  the 
roles  could  be  sued  for  a  contribu- 
tion, and  that  the  letter,  though  un- 
stamped, could  be  given  in  evidence. 
In  re  Albert  Average  Association, 
Blyth's  Case  (1872),  L.  R.  13  Eq. 
629. 

(/)  See  post,  ""Wager  Policies," 
ss.  311,  312.  In  United  Kingdom 
Mutual  SS.  Ass.  Association  v.  Boul- 
ton  (1898),  3  Com.  Cas.  330,  a  rule 
of  a  freight  club  provided  that  "the 
interest  insured  shall  be  the  amount 
entered  in  the  association,  which 
amount  shall  be  paid  in  the  event 


of  the  total  loss  of  the  steam  ship 
entered,  whether  the  vessel  be  loaded, 
in  ballast,  or  under  time  charter," 
Bigham,  J.,  thought  that  the  rule 
was  framed  to  cover  loss  of  freight 
consequent  on  the  total  loss  of  the 
ship,  and  not  caused  by  perils  of 
the  sea.  The  plain  meaning,  how- 
ever, of  this  and  similar  rules 
seems  to  be  that  the  assured  shall 
recover  in  the  event  of  a  total  loss 
of  ship,  whether  or  not  he  has  any 
freight  at  risk,  and  it  is  believed 
that  this  is  the  construction  which 
in  practice  has  been  put  upon  these 
rules. 
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"  thirds "  and  "  sixths  "  from  the  cost  of  new  materials  or    Sect.  81. 
of  repairs  to  their  ships  (g). 

Other  associations  insure  their  members  against  certain 
kinds  of  losses,  not  covered  by  the  ordinary  insurances,  which 
are  included  under  the  head  of  "  small  damage."  Among  Small 
these  losses  are — (1)  particular  average  losses  on  ship  under  dama^8' 
3/.  per  cent,  or  other  small  particular  average  losses  which 
the  underwriters  exoept  in  the  ordinary  policies;  (2)  the 
cost  of  the  wages  and  provisions  of  the  crew  while  the  ship 
is  ashore,  or  disabled,  or  under  average  repairs ;  (3)  damage 
to  the  ship  by  striking  the  ground  when  such  striking  does 
not  amount  to  stranding. 

Other  associations  insure  shipowners  against  loss  caused  by  Detention, 
the  detention  of  their  ships  from  various  causes,  such  as 
detention  while  stranded  or  sunk,  or  under  repair,  detention 
by  breakdown  of  machinery,  in  quarantine,  through  the 
arrest  of  the  ship,  or  when  the  ship  is  ice-bound  in  oonse- 
quence  of  damage. 

An  important  class  of  mutual  insurance  associations  are  Protection 
those  called  protection  and  indemnity  associations.  Their  ^ty!*  **" 
object  is  not  only  to  indemnify  their  members  against  certain 
liabilities,  but  also  to  assist  them  in  certain  kinds  of  litigation 
in  respect  of  their  ships,  e.  g.,  with  charterers,  cargo-owners, 
seamen  and  public  authorities.  They  usually  undertake, 
inter  alia,  to  indemnify  their  members  against  liabilities — 
(1)  for  life  salvage  and  for  damages  in  respect  of  loss  of  life 
and  personal  injury ;  (2)  for  medical  and  funeral  expenses, 
&o.  incurred  in  respect  of  the  crews  of  their  ships  (h) ;  (3)  for 
the  loss  of  or  damage  to  goods  carried  on  their  ships  (t) ; 


(g)  See,  as  to  these  deductions, 
put,  as.  1024—1030. 

(A)  See  Rogers  v.  British  Ship- 
Owners'  Mutual  Protection,  &c.  As- 
sociation (1896),  1  Com.  Gas.  414,  in 
which  it  was  held  that  the  club  was 
not  liable  under  its  rules  for  ex- 
penses incurred  in  obtaining  substi- 
tutes for  members  of  the  crew  dis- 


abled by  illness. 

(i)  For  the  meaning  of  the  term 
"  improper  navigation,"  where  the 
shipowners  were  protected  against 
damage  to  goods  on  board  when 
caused  by  the  improper  navigation 
of  their  ship,  see  Good  v.  London  S.S. 
Owners'  Mutual  Indemnity  Associa- 
tion (1871),  L.  B.  6  C.  P.  663 ;  Oar" 


102 

Sect.  81. 


DIFFERENT  CLASSES  OF 


[PART  I. 


(4)  for  the  one-fourth  of  the  damages  and  expenses  conse- 
quent on  collision,  which  is  not  oovered  by  the  ordinary 
collision  clause ;  (5)  for  damage  to  harbours,  piers,  &c. ; 
(6)  for  the  expenses  of  raising  -wrecks.  They  also  usually 
undertake  to  pay  to  the  shipowner  the  cargo's  proportion  of 
general  average  (not  including  damage  to  the  ship)  when  it 
is  not  recoverable  from  the  cargo-owner  or  the  ship's  under- 
writer (A:). 


michael  v.  Liverpool  Sailing  Ship 
Owners'  Mutual  Indemnity  Associa- 
tion (1887),  19  Q.  B.  D.  242 ;  Canada 
Shipping  Co.  v.  British  Shipowners' 
Mutual  Protection  Association  (1889) , 
23  Q.  B.  D.  342.  See  also  The  Wark- 
worth,  C.  A.  (1884),  9  P.  D.  145. 

(k)  It  is  not  the  practice  of  pro- 
tection and  indemnity  associations  to 
issue  policies  to  their  members.  The 
contract  between  the  association  and 
the  member  is  effected  by  a  request, 
usually  made  on  a  printed  form,  on 
the  part  of  the  shipowner  addressed 
to  the  association,  to  enter  the  speci- 
fied ship  or  ships  for  protection  and 
indemnity  for  specified  tonnages, 
and  the  acceptance  of  such  request 
by  the  association.  Whether  or  not 
this  procedure  is  sufficient  to  make  a 
valid  contract  depends  on  whether 
the  contract  is  "a  contract  for  sea 
insurance"  within  the  meaning  of 
s.  93  of  the  Stamp  Act,  1891.  It 
would,  in  fact,  be  impossible  to  com- 
ply with  the  provisions  of  s.  93  (3), 
which  requires  that  a  policy  of  sea 
insurance  shall  specify  inter  alia  the 
sum  or  sums  insured.  This  im- 
possibility is  due  to  the  fact  that 
the  liability  of  the  association  is  not 
restricted  to  any  particular  sum,  and 
any  such  restriction  would  defeat 
the  main  object  for  which  the  asso- 
ciation exists — i.e.,  to  protect  its 
members  against  liabilities  which 
are  themselves  indefinite. 

A  contract  of  this  nature  differs 
from  an  ordinary  contract  of  marine 


insurance,  inasmuch  as  it  does  not 
pretend  to  recoup  a  member  for 
damage  affecting  any  subject-matter 
of  insurance.  And  it  is  not  at  all 
clear  from  the  Stamp  Aot  that  an 
agreement  of  indemnity  against  a 
liability  to  a  third  person,  although 
such  liability  may  itself  arise  indi- 
rectly from  a  sea  peril,  is  itself  a 
contract  for  sea  insurance  requiring 
a  policy.  Of  the  liabilities  ordinarily 
undertaken  by  such  associations,  that 
which  it  is  most  difficult  to  distin- 
guish from  a  sea  risk  is  the  liability 
to  pay  the  shipowner  the  cargo's 
proportion  of  general  average  in 
certain  cases. 

On  the  other  hand,  s.  93  (1)  of  the 
Act  expressly  exempts  the  insur- 
ances referred  to  in  s.  55  of  the 
Merchant  Shipping  Act  Amendment 
Act,  1862,  from  the  necessity  of 
being  expressed  in  a  policy  of  sea 
insurance.  These  are  insurances 
against  liability  for  damages,  in  re- 
spect of  which  a  shipowner  was 
thereby  entitled  to  limit  his  liability 
— i.e.,  for  loss  of  life  and  loss  of  or 
damage  to  goods  on  board  his  ship. 
This  sub-section  is  unnecessary  un- 
less a  policy  of  sea  insurance  would 
otherwise  be  requisite.  Its  exist- 
ence is,  therefore,  some  ground  for 
the  argument  that,  inasmuch  as  the 
associations  undertake  other  risks  of 
the  same  nature  as  those  referred  to 
in  the  65th  section  of  the  Act  of 
1862,  which,  however,  are  not  ex- 
cepted by  s.  93  (1)  of  the  Act  of 
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In  oonsequenoe  of  the  modern  practice  of  inserting  in  the     Sect.  81. 


anoe  assoaa- 


ordinary  policies  the  clause  excepting  capture  and  seizure,  War  risks. 
a  number  of  associations  have  recently  been  founded  for 
mutual  insurance  against  war  risks. 

82.  The  rules  of  the  mutual  insurance  associations  vary  Rules  of 

j»         a     a  i_    •       -l  •     a  3   ±  ja  -I  •         i     mutual  insur- 

according  to  their  objects,  and  to  some  extent  according  to 
the  views  of  their  directors  and  members;   but  there  are  tion8, 
certain  provisions  which  are  almost  invariably  to  be  found  in 
the  rules  of  all. 

It  is  usually  provided  that  a  person  desiring  to  insure  a 
ship  shall  deliver  to  the  association  a  proposal  in  writing, 
authorizing  the  directors,  if  they  accept  the  proposal,  to  enter 
his  name  in  the  register  of  members,  and  the  insurance  in 
the  register  of  insurances  (/). 

We  have  already  seen  that  a  contract  for  sea  insurance 
must,  with  certain  exceptions,  to  be  valid,  comply  with  the 
requirements  of  the  Stamp  Act.  Where,  however,  a  member 
of  a  mutual  association,  having  vessels  on  its  books  as  insured, 
paid  calls  and  otherwise  acted  as  if  he  were  a  member,  he  was 
held  to  be  estopped,  in  an  action  for  calls  on  losses,  from 
denying  his  liability  on  the  ground  that  the  losses  were  paid 
without  any  stamped  policies  having  been  issued  (m) .    Again, 


1891,  a  policy  in  respect  thereof  is 
necessary. 

The  question  might  also  be  raised 
whether  an  agreement  between  such 
an  association  and  a  member,  if  con- 
taining several  provisions  of  which 
some  taken  by  themselves  do,  but 
others  do  not,  amount  to  sea  insur- 
ance, is  severable,  so  that  the  contract 
would  be  good  so  far  as  its  terms 
were  not  required  to  be  expressed  in 
a  policy,  and  bad  only  as  to  the  re- 
mainder ;  -  or  whether,  on  the  other 
hand,  the  whole  agreement  is  void. 
In  many  cases  there  would  un- 
doubtedly be  much  difficulty  in 
severing  the  different  provisions  of 
such  an  agreement  from  each  other. 
It  may  be  arguable  that  where  the 


agreement  between  the  association 
and  the  member  provides  for  an  in- 
demnity against  a  large  number  of 
liabilities,  only  one  or  two  of  which 
require  to  be  insured  against  by  a 
policy,  the  contract,  taken  as  a  whole, 
is  not  one  which  requires  to  be  ex- 
pressed in  a  policy  of  sea  insurance. 

(I)  Where  a  rule  provided  that  a 
person  became  a  member  only  by 
signing  the  articles,  the  association 
was  held  to  be  estopped  from  assert- 
ing that  a  person  was  not  a  member 
who  had  not  so  signed,  but  who  had 
paid  contributions  claimed  by  the 
association  from  him.  Edwards  v. 
Aberayron  Mutual  Ship  Ins.  Society, 
(1875),  1  Q.  B.  D.  668. 

(m)  Barrow-in-Furness  Mutual 
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Sect.  82.  where  a  ship  insured  with  an  association  was  lost,  and  the 
books  showed  that  the  sum  due  to  the  member  for  the  loss 
had  been  assessed  by  the  committee  and  paid  by  the  members, 
it  was  held  that  there  was  a  sufficient  admission  of  liability 
in  the  boots  to  enable  the  assured  to  recover  without  pro- 
ducing a  stamped  policy  («). 

The  practice  is  to  insure  by  time  policies  from  noon  of  the 
20th  of  February,  Greenwich  time,  or  from  noon  of  the  date 
entered  in  the  register  of  insurances,  until  noon  of  the  fol- 
lowing 20th  of  February.  There  is  usually  a  rule  which 
provides  that  the  insurances  shall  be  renewed  from  year  to 
year  on  the  20th  of  February,  unless  either  the  member  or 
the  association  gives  notice  to  terminate  the  insurance  in  the 
manner  and  at  the  time  prescribed  by  the  rules  (o). 

There  is  almost  always  a  rule  declaring  that  no  policy 
issued  by  the  association  shall  be  assigned,  mortgaged,  or 
disposed  of,  so  as  to  pass  any  part  of  the  beneficial  interest 
in  the  policy,  without  the  consent  of  the  association  endorsed 
upon  the  policy  (p).  Another  usual  rule  provides  that  the 
association  shall  not  be  bound  to  take  notice  of  the  interest 
of  any  person,  other  than  the  member  insuring,  in  any  ship 
or  insurance,  unless  a  memorandum  of  the  name  and  interest 
of  such  person  has  been  endorsed  on  the  policy  with  the 
consent  of  the  association. 

Usually  the  rules  provide  that  the  insurance  shall  cease  on 
the  death,  insolvency,  or  lunacy  of  the  member,  or  if  the 
member  mortgages  the  ship  (<?),  unless  a  sufficient  guarantee 

Ship  Ins.  Co.  r.  Ashburner  (1885),  L.  R.  8  0.  P.  216 ;  in  the  Exch.  Ch. 

54  L.  J.  Q.  B.  377.    See,  however,  (1875),  L.  R.  10  C.  P.  216.  See  pott, 

In  re  London  Marine  Ins.  Associa-  s.  440. 

tion,    Smith's   Case    (1869),  L.  R.  (p)  See  Laurie  t>.  West  Hartle- 

4  Ch.  611.  pool  Thirds  Indemnity  Association 

(n)  In  re  Teignmouth  &  General  (1899),  4  Com.  Cas.  323. 

Mutual  Shipping  Association  (1872),  (q)  See  Turnbull  r.  Woolfe  (1862), 

L.  R.  14  Eq.  148;  41  L.  J.  Ch.  679.  7  L.  T.  K.  S.  483;   Alexander  *. 

(o)  This  rule  has  been  held  not  to  Campbell  (1872),  41  L.  J.  Ch.  478. 

make   a  club   policy  a   continuing  A  rule  which  provided   that   "no 

policy  beyond  the  day  on  which  it  is  vessel  which  is  mortgaged  shall  be 

expressed  to  terminate.    Lishman  v.  insured  unless  the  mortgagee  gives 

Northern  Maritime  Ins.  Co.  (1873),  a  written  guarantee,  &o.,"  was  held 


CHAP.  IV.]  INSURERS  ON  SEA-POLICIES.  105 

for  the  payment  of  all  contributions  be  given  to  the  assooia-     Sect.  82. 
tion  (r).    In  general,  also,  the  liability  to  contribute  to  future 
losses  ceases  on  the  loss  or  sale  of  the  ship. 

In  case  of  a  dispute  between  a  member  and  the  association 
with  regard  to  a  claim,  the  rules  almost  invariably  make  a 
reference  to  arbitration  a  oondition  precedent  to  the  right  of 
the  member  to  bring  an  action  (*). 

83.  The  most  characteristic  feature  of  the  system  of  Contributions, 
mutual  insuranoe,  viz.,  that  the  losses  are  divided  among  the 
members,  has  already  been  pointed  out.  Frequently  an 
entrance  fee  is  paid  when  a  ship  is  accepted  for  insurance, 
and  many  associations  require  an  initial  premium  to  be  paid 
every  year  in  respect  of  each  ship  insured.  When  a  claim 
for  a  loss  has  been  allowed  and  there  is  no  fund,  such  as  the 
initial  premiums,  out  of  which  it  can  be  paid,  the  necessary 
sum  is  raised  by  a  call  on  all  the  members.  The  oontribu-  How  assessed, 
tions  are  assessed  on  them  either  in  proportion  to  the  amounts 
for  which  they  are  insured,  or  in  proportion  to  the  gross 
registered  tonnage  "of  their  ships,  as  the  rules  prescribe. 
Sometimes  in  insurances  on  ships,  contributions  in  respect  of 
total  and  general  average  losses  are  levied  on  the  amounts 
insured,  while  contributions  for  particular  average  losses  are 
assessed  according  to  tonnage. 

Where  an  association  was  by  the  terms  of  its  policies  under  Claims  for 
liability  only  to  the  member,  it  was  held  that  a  part-owner  contabutions 
of  a  ship  other  than  the  member  could  not  brine:  an  action  b^ °r  afirain8t 

r  ...  part-owners 

on  the  policy  for  a  loss(f).     Similarly,  it  was  held  that  an  other  than 

members, 

to  apply  only  to  a  ship  mortgaged  For  the  effect  of  a  rule  which  pro- 

at  the  time  when  the  insurance  was  vided  that  in  certain  events  the  deci- 

made,  and  not  to  render  a  guarantee  sion  of  the  directors  should  be  final, 

necessary  when  a  ship  was  mort-  see  The  Warwick  (1890),  15  P.  D. 

gaged    afterwards.     Hutchinson  r.  189.    An  improper  hearing  by  the 

Wright  (1858),  25  Beav.   444  ;    27  directors  does  not  preclude  a  member 

L.  J.  Ch.  834.  from  bringing   an   aotion.      Ibid.; 

.  ,  «      «     ,  m.    -.  ii  /.A„Mi        Edwards  t\  Aberayron  Mutual  Ship 

(r)  See  Hughes  v.  TindaU  (1856),       ^  ^^  (lWfl)>  %  Q  fi  D  g63 

18  C.  B.  98.  w  Montgomerie  r.  United  King- 

fa)   See  Scott  t>.  Avery  (1855),  5      dom  Mutual  SS.  Assurance  Associa- 
H.  L.  C.  811 ;  25  L.  J.  Ex.  308.      tion,  [1891]  1  Q.  B.  370. 


106 


DIFFERENT  CLASSES  OF 


[PAKT  I. 


Sect.  88.  association  could  not  bring  an  action  for  contributions  against 
a  part-owner,  as  the  undisclosed  principal  of  the  managing 
owner  who  had  become  a  member  of  the  association  in  respect 
of  the  ship,  when  the  policy  was  expressed  in  a  form  which 
made  the  member  only  liable  upon  it  (w).  Where,  however, 
the  policy  issued  to  the  managing  owners  of  a  ship,  who 
insured  her  in  their  own  names,  was  an  adaptation  of  Lloyd's 
policy,  containing  the  clause  "  as  well  in  his  or  their  own 
names  as  for  and  in  the  name  or  names  of  all  and  every  other 
person  to  whom  the  same  doth,  may,  or  shall  appertain,  &o.," 
it  was  held  that  the  other  owners  could  be  sued  for  contribu- 
tions, as  being  the  persons  insured  by  the  polioy  (#). 

The  result  of  the  cases  is  that,  generally  speaking,  under 
the  rules  and  policies  of  the  associations,  the  owners  of  a  ship, 
who  authorize  a  person  to  effect  an  insurance  with  and  to 
become  a  member  of  an  association,  are  liable,  as  assured,  to 
be  sued  for  contributions.  They  ought,  therefore,  on  general 
principles  to  be  able  themselves  to  enforce  claims  for  losses ; 
but  the  rules  often  provide  that  claims  can  only  be  enforced 
by  the  member.  The  question  whether  the  owners  who 
authorize  the  insurance  are  themselves  members  was  raised 
but  not  decided  in  one  of  the  cases.  "  It  may  be,"  said  Lord 
Esher,  "  that  the  defendants  "  (the  assured)  "  are  members  for 
the  purpose  of  paying  contributions,  though  not  for  the  pur- 
pose of  voting,  and  that  they  are  not  liable  to  contribute  to 
the  expenses  of  the  association  other  than  in  respect  of  losses 
of  other  ships  insured"  (y).     Subject  to  any  special  rules  of 


(u)  United  Kingdom  Mutual  SS. 
Ass.  Association  v.  Nevill,  G.  A. 
(1887),  19  Q.  B.  D.  110.  See  per 
Lord  Esher,  M.  R.,  22  Q.  B.  D. 
719. 

(?)  Great  Britain  100  A 1  SS.  Ins. 
Association  t?.Wyllie,C.A.  (1889),  22 
Q.  B.  D.  710  ;  following  Ocean  Iron 
SS.  Association  v.  Leslie  (1887),  ibid. 
722,  n. ;  British  Marine  Mutual  Ins. 
Co.  v.  Jenkins,  [1900]  1  Q.  B.  299. 


In  the  last-mentioned  case  Bigham, 
J.,  held  that  this  liability  was  not 
inconsistent  with  the  rule  that  "  a 
member  shall  be  uninsured  in  respect 
of  any  interest  entered  if  he  becomes 

bankrupt  or  insolvent,"  unless  an 

approved  guarantee  be  given. 

(y)  Great   Britain    100  A  1  SS. 

Ins.  Association  v.  Wyllie  (1889), 

22  Q.  B.  D.  at  p.  717. 
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the  particular  association,  it  is  submitted  that  this  is  a  correct     Sect.  88. 
view  of  their  position. 

84.  Sometimes  compliance  with  a  rule  which  is  incor- 
porated in  a  policy  is  expressly  made  a  condition  precedent 
to  the  liability  of  the  association  (z).  Whether  a  rule,  not 
expressed  to  create  a  condition  precedent,  is  a  warranty, 
depends  on  its  nature.  Thus  a  rule  providing  that  ships 
should  not  sail  on  certain  voyages  between  certain  dates  was 
held  to  be  a  warranty.  In  the  same  case  the  Court  said  that 
a  rule  which  provided  that  a  vessel  beaching  before  or  after  a 
specified  time  was  not  entitled  to  recover  for  any  subsequent 
loss  until  surveyed  and  reported  sufficient,  was  an  exception 
as  to  the  damage  taking  place  between  the  beaching  and  the 
survey  (a). 


(;)  See  Stewart  t\  Wilson  (1843), 
12  M.  &  W.  11.  See  Sailing  Ship 
Dewa  Gungadhur  Co.  v.  United 
Kingdom  Maritime  Mutual  Ins. 
Association  (1886),  2  T.  L.  R.  366, 
for  a  decision  on  a  role  providing 
that  the  insurance  should  cease  if 
the  member  neglected  to  pay  calls. 
In  Williams  v.  British  Mutual 
Marine  Ins.  Co.  (1887),  3  T.  L.  B. 


314,  the  Court  of  Appeal  held  that 
the  member  oould  set  off  against  a 
call  a  loss,  the  amount  of  which  had 
been  adjusted,  and  that  the  associa- 
tion could  therefore  not  forfeit  the 
policy  for  non-payment  of  the  call. 

(a)  Colledger.Harty(1851),6Ex. 
205;  20  L.  J.  Ex.  146.  See  also 
Harrison  *.  Douglas  (1835),  3  A.  & 
£.  396. 
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CHAFFEE  V. 

OF  THE  ASSURED ;   WHO  MAT  BE  INSURED. 

Insurances  on  Enemy's  Property .85 — 89 

Who  is  for  commercial  purposes  an  Alien  Enemy    90 — 100 

All  persons  85.  All  persons,  whether  aliens  or  British  subjects,  may  be 

sored  except    insured,  with  the  exception  of  alien  enemies ;  that  is,  persons 

en  enemies.  wk0^  e^ner  by  birth  or  domicil,  belong  to  a  state  actually 

engaged  in  war  with  our  own. 

This  restriction  is  an  obvious  consequence  of  that  universally 
recognized  principle  in  the  law  of  nations,  viz.,  that  the  object 
of  a  maritime  war  is  the  destruction  of  the  enemy's  commerce 
and  navigation,  in  order  to  weaken  and  destroy  the  founda- 
tions of  his  naval  power.     As  marine  insurance  has  for  its 
object  the  protection  of  commerce  and  navigation,  it  would 
obviously  be  inconsistent  with  the  very  purposes  of  a  mari- 
time war,  to  permit  insurances  on  the  shipping  and  trade  of 
the  enemy.     "  Hostium  enim  poicula  in  *e  mscipere,  quid  est 
aliud  quam  eorum  commercia  maritima promotere  ?  "  (a). 
Lord  Mans-         It  was  for  a  long  time,  however,  an  unsettled  question  in 
insurances  by  English  law,  whether  the  insurance  of  enemy's  property  was 
alien  enemies.  or  wa8  nof.  jifegai  a$  common  law.    Lord  Hardwicke,  in  the 

year  1749,  said  it  had  never  been  declared  in  our  courts  to  be 
unlawful  (b) :  and  Lord  Mansfield  supported  the  practice,  not 
apparently  upon  any  principles  of  law  (i),  but  on  fancied 
grounds  of  expediency ;  supposing  that  English  underwriters 
would  thereby  gain  more  in  premiums  than  they  would  lose 

(a)  Bynkerehoek,     Quaest.    Jar.  (c)  Bailer,  J.,  said  that  he  never 
Publ.,  1.  1,  c.  21.                                        could  get  him  to  give  any  opinion 

(b)  Henkle  v.  Royal  Exch.   Co.       as  to  their  legality.     Bell  r.  Gilson 
(1749),  1  Yes.  Sen.  317,  320.  (1798),  1B.&P.  345,  354. 
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by  captures  (d) .     Valin,  however,  followed  by  Pothier  and     Sect.  85. 
Emerigon,  declares  that  owing  to  the  permission  of  this 
practice  in  England,  one  part  of  our  nation  restored  to  theirs, 
by  the  effect  of  insurances,  what  the  other  part  took  from 
them  by  the  rights  of  war  (e). 

The  English  legislature  by  two  temporary  statutes,  one  in  Temporary 
1748  (/),  and  another  in  1792  (g),  prohibited  the  insurance  ^statute? 
of  any  ships  or  merchandise  belonging  to  France  during  the 
wars  then  pending  with  the  subjects  of  that  nation. 

At  length  the  courts  of  Westminster  Hall  took  the  whole  Such  insur- 
subject    into    consideration    upon    general    principles,  and  detained  to 
established,  by  a   long    course    of    decisions,  under  Lord  **  illegal. 
Eenyon,  Lord  Alvanley,  and  Lord  Ellenborough,  that  such 
insurances  were  not  only  illegal  and  void,  but  repugnant  to 
every  principle  of  public  policy  (h). 

"  The  question  is,"  says  Lord  Alvanley,  "  whether  it  be 
competent  to  an  English  underwriter  to  indemnify  persons 
who  are  engaged  in  war  with  his  own  sovereign,  from  the 
consequences  of  that  war ;  and  we  are  all  of  opinion  that,  on 
the  principles  of  the  English  law,  it  is  not  competent  to  any 
subject  to  enter  into  a  contract  to  do  anything  which  may  be 
detrimental  to  the  interests  of  his  own  country;  and  that 
such  oontract  is  as  much  prohibited  as  if  it  had  been  expressly 
forbidden  by  Act  of  Parliament "  (»). 

86.  The  first  two  oases  in  which  the  question  was  formally  Cases  which 

established 
this  role. 


{d)  Planohe  v.  Fletcher  (1779),  1 
Dougl.  261 ;  Gist  v.  Mason  (1786), 
1 T.  R.  88;  Larabrer.  Wilson  (1779), 
1  Dougl.  284. 

(r)  2  Valin,  tit.  vi.  Des  Assurances, 
art.  3,  p.  215  (he  is  speaking  of  the 
war  terminated  by  the  peace  of  Paris, 
1763) ;  Pothier,  Traitc  d' Assurance, 
No.  95 ;  Emerigon,  c.  iv.  s.  9,  vol.  i.  p. 
1 28 .  Boulay  Paty  says  that  by  French 
law  such  insurances  are  illegal ; 
Comment,  on  Emerigon,  vol.  i.  p.  131. 

(/)  21  Geo.  2,  o.  4. 


(?)  33  Geo.  3,  c.  27. 

(A)  Brandon  v.  Nesbitt  (1794),  6 
T.  R.  23 ;  Bristow  v.  Towers  (1794), 
ibid.  35 ;  Furtado  v.  Rogers  (1802), 
3  B.  &  P.  191 ;  Kellner  v.  Le  Mesurier 
(1803),  4  East,  396;  Gamba  v.  Le 
Mesurier  (1803),  ibid.  407  ;  Brandon 
v.  Curling  (1803),  ibid.  410 ;  M'Con- 
nell  v.  Hector  (1802),  3  B.  &  P.  113  ; 
Le  Lnneville  v.  Phillips  (1806),  2 
B.  &  P.  N.  R.  97. 

(t)  In  Furtado  v.  Rogers  (1802), 
3  B.  &  P.  198. 
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[PART  I. 


Sect.  86* 


Decisions  of 
Lord  Ellen- 
borough. 


Semble,  insur- 
ance on  a 
British  ship 
against 
British  cap- 
ture legal. 


decided  (Brandon  v.  Nesbitt  and  Bristow  t?.  Towers  (*))  pro- 
ceeded exclusively  on  the  ground  that  such  a  contract  could 
not  be  enforced  in  our  courts.  They  did  not  directly  decide 
the  question  whether  such  insurances  were  absolutely  illegal 
in  their  own  nature.  But  in  the  case  of  Furtado  r.  Sogers, 
Lord  Alvanley,  then  presiding  in  the  Court  of  Common 
Fleas,  laid  it  down  decisively,  that  insurances  effected  on 
behalf  of  an  alien  enemy,  though  made  previously  to  the 
commencement  of  hostilities,  and  therefore  legal  in  their 
inception,  could  not  coyer  a  loss  by  British  capture  after  war 
had  broken  out;  and  that  no  action  could  be  brought 
upon  them  in  our  courts  even  after  the  restoration  of 
peace  (/). 

The  language  of  Lord  Ellenborough  in  condemning  these 
insurances  was  even  stronger  than  that  of  Lord  Alvanley ; 
he  pronounced  them  to  be  not  only  illegal  and  void,  but 
repugnant  to  every  principle  of  public  policy.  Whether  the 
loss  in  respect  of  which  the  assured  sought  to  recover  were  a  loss 
by  British  capture  (;n),  or  by  capture  by  a  co-belligerent  (n) ; 
whether  the  insurance  were  effected  before  or  after  the  break- 
ing out  of  hostilities  (o) ;  or  whether  the  action  were  brought 
during  war  or  after  the  restoration  of  peace  (p) ;  Lord 
Ellenborough's  decision  was  uniformly  the  same;  and  he 
declared,  that  every  insurance  on  alien  property  by  a  British 
subject  must  be  understood  with  this  limitation,  that  it  shall 
not  extend  to  cover  any  loss  happening  during  the  existence 
of  hostilities  between  the  respective  countries  of  the  assured 
and  the  underwriters. 

When,  however,  it  was  attempted  to  extend  this  principle 
still  further,  to  an  insurance  on  a  British  ship  against  British 
capture,  the  point  was  not  decided,  but  the  Court  intimated  a 


(k)  (1794),  6  T.  R.  23,  36. 

(/)  Furtado  i\  Rogers  (1802),  3 
B.  &P.  191. 

(m)  As  in  Kellner  v.  Le  Mesurier 
(1803),  4  East,  396. 

(ft)  As  in  Brandon  t\  Curling  (1803), 


4  East,  410. 

(o)  As  in  Furtado  v.  Rogers  (1802), 
3  B.  &  P.  191 ;  or  Brandon  v.  Curling 
(1803),  4  East,  410. 

(p)  As  in  Gamba  v.  Le  Mesurier 
(1803),  4  East,  407. 


CHAP.  V.] 


ALIEN  ENEMIES. 


Ill 


pretty  clear  opinion,  that  it  would  only  be  illegal  in  the  oase     Sect.  86. 
of  a  foreign  ship  (q). 

87.  If  such  a  contraot  of  insurance  be  effected  before  the  Betum  of 
commencement  of  hostilities,  it  is  legal  in  its  inception ;  and 

if  the  risk  have  once  attached  on  such  policy,  there  can  be  no 
return  of  premium  (r).  If  such  a  policy  be  knowingly 
effected  after  hostilities  have  commenced,  the  assured  has  no 
right  to  a  return  of  premium  (s),  unless  before  the  commence- 
ment of  the  risk  he  has  duly  renounced  the  contract  (t).  If, 
however,  an  agent  in  this  country  innocently  effects  an 
insurance  for  one,  who  has  become  an  alien  enemy  by  the 
breaking  out  of  hostilities  before  the  policy  was  effected,  the 
agent  being  unaware  of  that  fact  at  the  time  he  procured  it, 
the  premium  thus  paid  under  a  mistake  of  fact  may  be 
reoovered  back  from  the  underwriter  (w). 

88.  An  alien  enemy  having  a  licence  or  privilege  to  trade  An  alien 
has  the  right  of  insuring  his  property  as  inoident  to  the  right  n^nMdto° " 
of  trading  (#).     Such  a  licence  not  only  legalizes  the  com-  frademAy 1» 
merce,  and  therefore  the  insurance  by  which  it  is  sought  to 

be  protected  (y),  but  also  enables  the  alien  enemy,  so  licensed, 
to  sue  upon  the  policy,  not  only  in  the  name  of  the  agent, 
but  in  his  own  (s).  "  Whatever  commerce  of  this  kind,"  says 
Lord  Ellenborough  (a),  "  the  crown  has  thought  fit  to  permit, 
must  be  regarded  by  the  Courts  of  Law  as  legal  with  all  the 
consequences  of  its  being  legal ;  one  of  which  consequences 
is  a  right  to  contract  with  other  subjects  of  the  country  for 
the  purpose  of  protecting  such  property  by  insurance." 


(9)  Lubbock  v.  Potts  (1806),  7  East, 
449. 

(r)  Furtado  v.  Rogers  (1802),  3 
B.  &  P.  191. 

(«)  Vandyck  v.  Hewitt  (1800),  1 
East,  96 ;  Morck  v.  Abel  (1802),  3 
B.  &  P.  35 ;  Lubbock  v.  Potts  (1806), 
7  East,  449. 

(*)    Palyart  v.  Leckie    (1817),   6 

M.  &  S.  290;   and  the  cases  cited 

post,  Vol.  II. "  Return  of  Premium.'9 


(tt)  Oom  v.  Bruoe  (1810),  12  East, 
225 ;  Hentig  v.  Staniforth  (1816),  5 
M.  &  S.  122. 

(x)  Wells  v.  Williams  (1697),  1 
Salk.  45 ;  1  Lord  Raymond,  282, 
S.  C. 

(y)  Kensington  v.  Inglis  (1807),  8 
East,  273 ;  Conway  r.  Gray  (1809), 
10  East,  536. 

(z)  Usparioha  i.  Noble  (1811),  13 
East,  332. 

(«)  13  East,  341. 
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(hiring  war. 


l)tifenee  that 
defendant  an 
oooniy  not 
favoured. 


Hence,  where  a  licence  to  trade  with  the  enem y 
to  three  persons,   two  of  whom  them^Ires  became 

enemies 


alien 


__  before  action  hrooght;  it  Was  held,  that  the  broker, 
who  had  effected  the  policy  tor  all  the  three,  might,  nerer- 
theless,  recover  upon  it  {b). 

89.  Where  the  party  intended  to  be  insured  by  the  policy 

does  not  become  an  alien  enemy,  until  after  the  loss  and  the 

cause  of  action  have  arisen,  his  right  to  sue  on  the  policy  is 

If  guspended  during  the  continuance  of  hostilities,  and 

revives  on  the  restoration  of  peace ;   and  where  the  policy 

bad  been  made  out  in  the  name  of  a  British  agent,  and  the 

underwriter  had  only  pleaded  the  general  issue,  it  was  held 

that  the  agent  could  recover  on  it  during  the  war  (r).   Hence, 

the  defence  of  alien  enemy  in  such  cases  is  only  a  temporary 

bar  to  the  plaintiffs  right  to  sue  (d).     Where  the  war  has 

broken  out  before  the  loss,  the  policy,  as  we  have  already 

seen,  becomes  wholly  illegal  and  void  (e). 

The  defence  that  the  plaintiff  is  an  alien  enemy  is  not 
regarded  in  our  Courts  with  indulgence  (/).  Thus,  where  a 
defendant  had  obtained  time  to  plead,  on  the  terms  that  he 
should  plead  issuably,  and  afterwards  war  was  declared 
between  this  country  and  the  state  of  which  the  plaintiff  was 
a  subject,  the  Court  refused  leave  to  the  defendant  to  plead 
that  the  plaintiff  was  an  enemy  (g). 


(b)  De  Tastet  v.  Taylor  (1812),  4 
Taunt.  233. 

(r)  Flindt  v.  Waters  (1812),  15 
East,  260. 

(d)  In  Harmanr.  Kingston  (18 11), 
3  Camp.  152,  Lord  EUenborongh 
held  that  such  a  defence  could  only 
be  taken  advantage  of  by  a  plea  in 
abatement,  and  was  not  maintain- 
able under  the  general  issue.  As  to 
the  replication  to  such  a  plea,  see 
Boltoo  v.  Dobree  (1808),  2  Camp. 
163  ;  and  see  Alcenius  (or  Alcinous) 
9.  Nigren  (1854),  4  E.  &  B.  217 ;  23 
L.  J.  Q.  B.  287 ;  Shepeler  v.  Durant 


(1854),  14  C.  B.  582 ;  23  L.  J.  C.  P. 
140. 

(e)  Gamba  r.  Le  Kesurier  (1803), 
4  East,  407. 

(/)  Per  Lord  Kenyon,  Casseres  v. 
Bell  (1799),  8  T.  R.  166. 

{g)  Shepeler  r.  Durant  (1654),  14 
C.  B.  584 ;  23  L.  J.  C.  P.  140.  In 
Driefontein  Consolidated  Mines  v. 
Janson,  [1900]  2  Q.  B.  339,  a 
company  incorporated  under  the 
law  of  the  South  African  Republic 
brought  an  action  on  a  policy  of  in- 
surance during  the  war.  The  parties 
agreed  that  no  dilatory  plea  should 
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90.  An  alien  enemy,  in  the  primary  sense  of  the  words,  is 
the  natural-horn  subject  of  a  state  actually  engaged  in  war 
with  our  own ;  but  for  all  commercial  purposes  the  domicil 
of  the  party,  without  reference  to  his  place  of  birth,  is  the 
leading  test  of  national  character.  Every  person  domioiled 
in  a  state  actually  engaged  in  hostilities  with  our  own  is  an 
alien  enemy,  whether  he  be  a  subject  of  that  state  or  not  (h). 

That  is  properly  the  domicil  of  a  person,  where  he  has  his 
true  fixed  home,  and  principal  establishment ;  in  which,  when 
present,  he  has  the  intention  of  remaining  (animus  manendi), 
and  from  which  he  is  never  absent  without  the  intention  of 
returning  (animo  revertendi)  directly  he  shall  have  accom- 
plished the  purpose  for  which  he  left  it  (i). 

The  two  great  tests  of  domicil  are  :  1.  The  fact  of  residing 
in  a  place  (factum  manendi) ;  2.  The  intention  of  abiding 
there  (animus  manendi) ,  either  for  a  permanency  or  an  indefi- 
nite period  (A). 


Sect.  90. 

Who  are  alien 
enemies. 

Domicil  the 
leadiog  test 
of  national 
character. 


Definition  of 
domicil. 


Tests  of 
domicil. 


be  set  up  on  the  ground  that  the 
plaintiffs  were  an  alien  company, 
and  the  action  was  tried  while  a 
state  of  war  existed. 

(h)  The  Indian  Chief  (1801),  3 
C.  Rob.  12,18.  For  a  general  exposi- 
tion of  the  law  of  domicil,  see  Lord 
Westbury's  judgment  in  Udny  t\ 
Udny  (1859),  L.  R.  1  H.  L.  Sc.  441, 
457.  Domicil,  for  commercial  pur- 
poses in  time  of  war,  must,  however, 
not  be  confounded  with  domicil  in 
the  technical  sense  which  the  word 
has  now  acquired.  In  that  sense,  as 
Professor  Dicey  points  out,  domicil 
denotes  the  place  or  country  which 
the  law  deems  to  be  a  person's  per* 
manent  home.  Thus,  an  English- 
man who  goes  to  France  and  sets  up 
in  trade  there  with  the  intention  of 
returning  in  ten  years,  does  not  ac- 
quire a  French  domicil.  He  retains 
his  English  domicil  of  origin.  But 
if  war  broke  out  between  England 
and  France,  and  he  continued  to 
reside  and  trade  in  France,  he  would, 

VOL.  I. 


under  the  maritime  law  of  England, 
undoubtedly  be  treated  as  an  enemy. 
In  order,  therefore,  to  distinguish 
between  the  legal  domicil  and  that 
domicil  or  residence  which  deter- 
mines the  character  of  a  person  in 
time  of  war,  the  learned  professor 
calls  the  former  the  civil  and  the 
latter  the  commercial  domicil.  Dicey, 
Conflict  of  Laws,  App.  n.  4,  pp.  735 
et  seq.  The  term  "  domicil "  is  used 
in  the  latter  sense  by  Arnould,  as 
well  as  by  I}uer  (Ins.  vol.  i.  p.  495) 
and  Marshall  (Ins.  vol.  i.  p.  390). 
Lord  Stowell  in  his  judgments  uses 
the  words  "domicil"  and  " resi- 
dence" indifferently. 

(t)  This  agrees  almost  verbatim 
with  the  definition  given  in  the  Civil 
Law,  Code,  lib.  x.  tit.  39,  f.  7,  as 
cited  in  Story's  Conflict  of  Laws, 
c.  iii.  s.  42. 

(k)  Story's  Conflict  of  Laws,  o.  iii. 
s.  44.  Lord  Stow  ell's  opinion,  as 
expressed  in  The  Harmony  (1800), 
2  C.  Rob.  324,  325,  seems  to  be  that 
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of  domicil 
arises  from 


How  rebutted* 


Residence  in 

belligerent 

country  after 
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ment  of 

special 

purpose. 


Primd  facie \  the  presumption  arising  from  actual  residence 
in  a  place,  is  that  the  party  is  there  animo  manendi  (/)- 
Directly,  however,  it  appears  that  the  residence  was  no* 
conpled  with  any  real  animus  manendi,  the  presumption 
arising  from  the  mere  fact  of  actual  residence  is  rebutted. 
Hence,  if  a  man  has  merely  oome  into  a  foreign  eounby 
for  a  definite  period,  or  to  accomplish  a  particular  purpose, 
intending  to  return  to  his  own  country  directly  such  period 
has  elapsed,  or  such  purpose  been  accomplished,  he  will  not 
be  considered  to  have  acquired  a  new  domicil  by  a  residence 
connected  with  such  purpose,  although  his  stay  may  exceed 
the  period  originally  contemplated,  and  extend  over  a  con- 
siderable time  (m).  And  the  same  principle  applies  to  all 
cases  of  involuntary  residence  in  a  foreign  country;  for 
instance,  if  a  man  is  detained  on  the  breaking  out  of  hos- 
tilities in  an  enemy's  country,  this  forced  residence  will  not 
impress  him  with  the  character  of  an  alien  enemy  (»).  In 
the  latter  class  of  cases  there  is  no  animus  manendi  at  all,  but 
merely  a  campulsio  manendi:  in  the  former  there  is  no 
animus  manendi  in  the  sense  requisite  to  gain  a  domicil. 

91.  It  is  principally  in  these  cases,  in  which  parties, 
having  originally  left  their  own  country  for  some  special 
purposes  of  pleasure,  or  of  business,  continue  to  reside  for  a 
long  time  in  a  foreign  country  in  the  prosecution  of  such 
purposes,  that  the  question  of  domicil  becomes  most  difficult. 


an  intention  to  remain  for  a  defi- 
nite period  of  time  may  be  enough 
to  confer  a  commercial  domicil,  if 
the  period  be  a  considerable  one. 
This  view  has  been  adopted  by 
Mr.  Dicey  (Conflict  of  Laws,  738). 
See  also  1  Duer,  498,  501. 

(/)  "The  actual  place  where  a 
man  is,  is  primd  facie  to  a  great 
many  purposes  his  domicil :  "  per 
Lord  Thurlow  in  Bempd6  v.  John- 
stone (1796),  3  Ves.  198;  see  also 
The  Bernon  (1798),  1  C.  Rob.  102; 
The  Diana  (1803),  5  C.  Rob.  60; 


The  President  (1804),  ibid.  277 ;  The 
Ocean  (1804),  ibid.  90 ;  Bruce  v. 
Bruce  (before  the  House  of  Lords) 
(1790),  2  B.  &  P.  229,  n. ;  Stanley 
v.  Berners  (1830),  3  Hagg.  Eocl.  B*p. 
374. 

(»)  The  Harmony  (1800),  2  C.  Bob. 
322.  See,  however,  n.  (*),  ntpra, 
as  to  the  view  really  expressed  by 
Lord  Stowell. 

(w)  Per  Lord  Ellenborough  in 
Bromley  r .  Hesselttne  (1807),  1  Gamp. 
77 ;  The  Ocean  (1804),  5  C.  Rob. 
90. 
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It  maybe  considered  as  settled,  that,  if  the  party  oontinues  Sect.  91. 
to  reside  in  the  foreign  land  for  some  time  after  he  has 
accomplished  the  purpose  for  which  he  originally  went  there, 
such  continued  residence,  especially  if  accompanied  by  trading, 
will  be  held  to  operate  a  change  of  domicil  (o).  Further,  a 
party  cannot  remain  an  unlimited  or  indefinite  time  in  a 
foreign  country,  even  for  the  accomplishment  of  a  special 
purpose,  without  assuming  the  national  character  of  the 
country  of  his  residence  (p). 

In  the  determination  of  the  question,  the  purpose  for  Purpose  for 

'which  resi* 

which  the  party  changed  his  place  of  residence  has  to  be  deuce  changed 
considered ;  if  that  purpose  be  one  which,  to  the  knowledge  ^Sonafof1 
of  the  party,  will  necessarily  oblige  him  to  reside  in  the  domicil. 
foreign  country  for  a  considerable  or  indefinite  time,  the 
length  of  his  stay,  for  that  purpose,  becomes  an  important 
element  of  consideration ;  and  circumstances  may  easily  be 
conceived  in  which  a  protracted  stay  in  a  foreign  country, 
especially  if  accompanied  by  trading  or  any  other  evidence  of 
a  settled  establishment,  would  be  held  to  change  the  domicil, 
though  the  party  may  all  along  have  been  engaged  in 
forwarding  the  special  purpose  of  his  visit,  and  may,  through- 
out, have  kept  up  the  intention  of  returning,  when  he  should 
have  accomplished  such  purpose,  to  his  native  country  (q). 
On  the  other  hand,  where  there  has  not  been  originally  any 
intention  of  making  a  protracted  stay,  but  only  of  residing 
for  a  limited  time,  and  a  definite  purpose ;  but  the  period  of 


(o)  So  held  in  a  case  decided  in  the 
United  States,  where  a  foreigner, 
having  come  to  New  York  for  the 
recovery  of  his  health,  continued 
there  after  be  had  recovered,  and 
engaged  more  or  less  in  trade.  Elbers 
v.  United  Ins.  Co.  (1819),  16  Johns. 
New  York  Rep.  128. 

(p)  See  the  judgment  of  Lord 
Stowell  in  The  Harmony  (1800),  2 
C.  Bob.  322. 

is)  The  Harmony  (1800),  2  C.Rob. 


322.  It  is  in  reference  to  this  class 
of  cases  that  Lord  Stowell  there  Bays, 
"  Be  the  occupation  what  it  may,  it 
cannot  happen,  but  with  few  excep- 
tions, that  mere  length  of  time  shall 
not  constitute  domicil  "  See  the 
case  of  Tabbs  r.  Bendelack  (1801),  4 
Esp.  108 ;  The  Ann  Green  (1812),  1 
Gallison,  Adm.  Rep.  274  ;  see  also 
Marryatt  v.  Wilson,  Ex.  Ch.  (1799), 
1  B.  &  P.  430 ;  S.  C,  in  the  K.  B. 
(1798),  8  T.  R.  31 ;  The  Friend- 
schaft  (1818),  3  Wheaton,  14,  51* 
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Qect.  91.  residence  has  been  extended  by  direct  constraint,  such  resi- 
dence, however  protracted,  will  not  change  the  original 
domicil  (r)  ;  and  where  a  treaty  allows  aliens  a  definite 
period  of  time  for  the  purpose  of  realising  their  property  and 
leaving  the  territory,  no  presumption  of  an  intention  to  reside 
will  arise  from  their  stay  during  that  period  (s). 

The  great  test      92.  It  may  therefore  be  laid  down  as  a  general  rule  that, 

the  animui       in  all  questions  with  regard  to  domicil,  the  chief  point  to  be 

manendi.  considered  is  the  animus  manendi :  if  there  be  no  intention  of 

making  a  fixed  and  permanent  abode  in  a  foreign  country, 

even  a  somewhat  protraoted  residence  there  will  not  change 

the  domicil;  while,  on  the  other  hand,  even  the  shortest 

residenoe,  if  with  a  design  of  a  permanent  settlement,  stamps 

the  party  so  residing  with  the  national  character  (t). 

What  win  be       To  ascertain  the  real  intention  of  the  party  himself,  no 

evidence  ofan  circumstance  can  be  regarded  as  unimportant  which  can  in 

any  way  tend  to  throw  light  upon  it,  and  the  amount  of 

evidence  required  to   establish  an  animus  manendi  must,  of 

course,  vary  with  the  circumstances  of  the  particular  case. 

Thus,  slighter  evidence  would  be  required  to  determine  the 

domicil  of  a  man  returning  to  his  own  country,  than  of  the 

same  man  going  to  reside  in  a  foreign  land.     In  the  former 

case  there  is  a  natural  presumption  that  the  party  is  returning 

to  re-assume  his  original  character ;  in  the  other  the  natural 

presumption  rather  is,  that  he  is  not  going  to  make  his  home 

in  the  foreign  country,  but  intends  to  return  thence  to  his 

own,  when  he  shall  have  accomplished  the  objects  of   his 

Leaving  a       journey.     Hence  a  national  character,  acquired  in  a  foreign 

country  ammo  country  by  residence,  changes  immediately  the  party  has  left 

turn  rerertendu  ^^  ^^fry  animo  noil  revertendi ;  and  this  is  especially  the 

ease  if  he  be  returning  to  his  native  country,  sine  animo 

revertendi.    In  such  case  the  native  domicil  revives  while  he 

is  yet  in  transitu,  for  it  very  easily  reverts,  and  is  re-acquired 

(r)SeeTheOcean(l804),5C.Rob.  (t)  The  Diana  (1808),  5  C.  Rob. 

90.  60  ;   The  Venus  (1814),  8  Cranoh, 

(«)  The  Diana  (1803),  5  0.  Rob.  60.      S.  C.  R.  253  ;  1  Kent,  Com.  76. 


animus  ma- 
nendi. 
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the  moment  the  foreign  domioil  is  abandoned  (u).  But  here,  Sect.  92, 
as  in  all  other  oases,  the  animus  manendi,  or,  rather,  the 
animus  nan  revertendi,  is  the  all-important  test ;  and  therefore 
a  mere  return  to  a  man's  native  oountry,  without  any  intention 
to  abandon  his  foreign  domioil,  does  not,  as  we  have  seen, 
work  any  change  of  domioil  (x).  Thus,  where  a  British-born 
subject,  who  had  been  adopted,  and  acquired  a  domicil  as  a 
citizen  of  the  United  States,  returned  for  a  few  days  to  the 
British  dominions,  in  the  course  of  prosecuting  a  voyage 
from  America  to  the  East  Indies,  his  native  national  character 
was  held  not  to  have  reverted  by  this  limited  stay  in  his 
native  country  for  a  temporary  purpose  (y).  So  a  British- 
born  subject,  having  a  mercantile  establishment  in  Lisbon, 
was  held,  in  the  United  States,  not  to  have  lost  the  Portu- 
guese national  character  by  returning  to  England  for  a 
special  purpose  (2). 

93.  The  strongest  proof  of  a  domicil  in  a  foreign  country  Trading  the 
is  a  commercial  establishment  there ;  this  fact  alone  is  suffi-  pro^of  ani. 
cient  to  impress  a  man  with  the  national  character  as  far  as  mm  manendu 
relates  to  all  his  property  connected  with  such  establishment, 
even  though  he  may  not  be  actually  resident  in  the  country  (a) ; 
when  coupled  with  the  additional  fact  of  residence,  it  amounts 
to  the  strongest  conceivable  case  of  domicil.     "  No  position,  in 
fact,"  says  Chancellor  Kent,  "  is  more  clear  than  this,  that 
if  a  person  goes  into  a  foreign  country  and  engages  in  a  trade 
there,  he  is  to  be  considered  a  merchant  of  that  country,  and 


(«)  Per  Lord  Westbury,  L.  R.  1 
H.  L.  Sc.  468 ;  The  Indian  Chief 
(1801),  3  C.  Rob.  12 ;  La  Virginie 
(1804),  5  G.  Rob.  98 ;  see  1  Kent, 
Com.  76 ;  Story's  Conflict  of  Laws, 
0.  iii.  s.  48. 

(x)  Wilson  v.  Marryatt  (1798),  8 
T.  R.  81 ;  The  Friendschaft  (1818), 
3  Wheaton's  Supreme  Court  R.  14, 
51 ;  The  Ann  Green  (1812),  1  Galli- 
son's  R.  274 ;  see  also  The  Indian 
Chief  (1801),  3  C.  Rob.  12. 

(y)  Wilson  r.  Marryatt  (1798),  8 


T.  R.  31. 

(z)  The  Friendschaft  (1818),  3 
Wheaton's  Supreme  Court  R.  14,  51 ; 
see  also  the  ease  of  The  Ann  Green 
(1812),  1  Gallison,  already  cited 
supra;  see  also  The  Nereid  (1815), 
9  Cranoh's  Supreme  Court  R.  388. 

(a)  The  Vigilantia  (1798),  I C.  Rob. 
1 ;  The  Portland  (1800),  3  C.  Rob. 
41 :  sustained  in  the  United  States 
in  The  Antonia  Joanna  (1816),  1 
Wheaton,  159 ;  The  Friendschaft 
(1819),  4  Wheaton,  105. 
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*&"  a  subject  to  all  aril  purposes,  whether  that  countzy  be 
hostile  or  neutral "  bf.  •*  Persons  indent  in  a  country  and 
carrying  on  trade  there,  b  j  wLIeh  both  they  and  the  country 
are  benefited,  are  to  be  considered  the  subjects  of  that 
country,  at  least,  so  far  as  to  subject  their  property  to 
capture  by  a  country  at  war  with  that  in  which  they 
live  '*  (?..  This  rule  applies  to  the  consul  of  a  neutral  state 
in  the  enemy's  country,  when  he  carries  on  trade  there  \>L. 

In  the  same  way,  if  the  natives  of  a  belligerent  state  are 
resident  and  carrying  on  their  business  in  a  neutral  country, 
they  are,  for  all  commercial  purposes,  regarded  as  subjects 
of  the  neutral  state,  and  enjoy  all  the  privileges,  and  are 
subjected  to  all  the  inconveniences,  of  a  neutral  trade  (t). 

Every  party,  in  short,  who  resides  and  trades  in  a  country 

u  regarded,  in  mercantile  law,  as  a  subject  of  that  country, 

and  must  take  the  advantages  and  disadvantage  whatever 

they  may  be,  of  the  country  of  his  residence. 

British  sub-         This  general  principle  extends  to  the  case  of    British 

an^tradmg     subjects,  residing  either  in  hostile  or  neutral  countries  (/). 

JPljJJJj!6         The  rigour  of  this  principle,  indeed,  must  not  he  extended 

deemed  to  be    to  cases  in  which  the  residence  in  the  hostile  country  is  not 

InTolnntarr     accompanied  with  trading,  and  does  not  clearly  appear  to 

"hfdife  **     nave  ^een  voluntary.     Thus,  where  the  partner  of  a  mercan- 

oountry  tm-     tile  house  here  sailed  for  America,  with  his  wife  and  family, 


lb,  1  Kent,  Com.  74. 

ir}  Per  Lord  Kenyon  in  Tabbs  v. 
Bendelack  (1801),  4  Esp.  107;  see 
Wilson  r.  Marryatt  (1798),  8  T.  B. 
31 ;  The  Indian  Chief  (1801),  3  C. 
Bob.  12 ;  The  Anna  Catherina  (1802;, 

4  C.  Bob.  107 ;  The  President  (1804), 

5  C.  Bob.  277. 

[4)  The  Aina  (1854),  Spinks' Prize 
Cas.  8  ;  The  Baltica  (1855),  ibid. 
264. 

(«)  The  Postilion,  Hay  &  Marriott, 
245 ;  Wilaon  v.  Marryatt  (1798),  8 
T.  B.  31 ;  M'Connell  v.  Hector  (1802), 
3  B.  &  P.  113 ;  The  Danaous  (in  the 


House  of  Lords)  ;i802),  cited  4  C. 
Bob.  255 ;  Bell  r.  Reid  (1813),  1  M. 
&  S.  726 ;  The  Abo  (1854},  Spinks' 
Prize  Cas.  42,  45.  The  cases  in  the 
United  States  on  the  same  subject 
are  referred  to,  1  Kent,  Com.  75, 
n.  (a).  The  moat  important  are  The 
Venus  (1814),  8  Cranch's  Supreme 
Court  B.  253 ;  The  Frances  (1814), 
ibid.  363. 

(/)  Potts  c.  Bell  (1800),  8  T.  B. 
548 ;  M'Connell  v.  Hector  (1802),  3 
B.  &P.  113;  Roberts r.  Hardy(1815), 
3  M.  &  S.  533 ;  Willison  v.  Patteeon 
(1817),  7  Taunt.  439;  O'Mealey  v. 
Wilson  (1808),  1  Camp.  482. 
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after  war  had,  in  fact,  been  declared  between  this  country     Sect.  93. 
and  the  States,  but  before  he  knew  of  it,  or  had  any  reason  accompanied 
to  suspect  it ;  and  after  his  arrival  in  America  he  continued  ^t  a  p^f 
to  reside  there  throughout  the  war,  but  without  engaging  in  °^^j^ 
trade ;  and  it  did  not  clearly  appear  that  his  stay  was  not 
compulsory ;   Lord  Ellenborough  held,  that  he  could  not, 
by  such  residence,  be  considered  to  have  acquired  a  hostile 
character  (g). 

94.  If  the  subject  of  one  state  has  acquired  a  domioil  in  a  Subject  domi- 
hostile  state,  by  residing  and  keeping  up  a  commercial  Warbrea£»out 
establishment  there  before  the  breaking  out  of  hostilities,  it  has  "*  toeenemy's 

°  7  %  country. 

been  decided  in  the  United  States  that  his  property,  shipped  The  Venus, 
before  knowledge  of  the  war,  but  while  his  acquired  domioil 
continued,  would  be  liable  to  capture,  on  the  ground  that  his 
permanent  residence  had  stamped  him  with  the  national 
character  of  the  hostile  oountry.  This  was  the  point  decided 
in  the  celebrated  case  of  The  Venus  (//).  In  that  case  some 
American  merchants,  who  had  gained  a  domioil  by  residing 
and  carrying  on  trade  in  England,  before  hearing  of  the 
declaration  of  war  by  the  United  States  against  Great 
Britain  in  1812,  and  while  they  had  no  particular  expecta- 
tion of  it,  nor  any  intention  of  ceasing  to  reside  in  this 
oountry,  shipped  cargoes  to  the  United  States,  which  were 
captured  by  American  cruisers,  after  the  declaration  of 
hostilities :  a  majority  of  the  judges  of  the  Supreme  Court 
decided  (against  the  opinion,  however,  of  Marshall,  C.  J.) 
that  the  property  was  liable  to  capture  as  belonging  to  those 
who,  by  trading  and  residing  in  an  actually  hostile  oountry, 
were  to  be  regarded,  for  all  commercial  purposes,  as  alien 
enemies.  Marshall,  C.  J.,  dissented,  on  the  ground  that 
the  parties  should  have  had  an  opportunity  given  them,  after 

{g)  Roberts  v.  Hardy  (1815),    3  Com.  78 ;  and  the  remarks  of  Phil- 

M.  &  S.  633,  as  explained  in  the  lips,  vol.  i.  s.  159,  and  n.  (a),  who 

case  of  Williflon  t%  Fatteson  (1817),  inclines  to  the  opinion  of  Marshall, 

7  Taunt.  439.  C.  J.,  and  refers  to  The  Ooean  (1804), 

(A)  The  Venus  (1814),  8  Cranoh's  5  C.  Rob.  90,  as  supporting  his  view 

Supreme  Court  R.  277 ;  see  1  Kent,  of  the  case. 
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they  knew  of  the  declaration  of  -war,  to  show  by  their  acts 
whether  or  not  they  intended  to  continue  to  make  the  hostile 
oountry  the  place  of  their  permanent  abode  (t). 

In  one  case  Lord  Ellenborough  held  that  a  British-born 
subject  became  an  alien  enemy  by  residing  and  trading  in  a 
hostile  country,  even  though. he  had  been  adopted  as  the 
citizen  of  a  neutral  state,  and  was  then  residing  and  carrying 
on  his  business  in  the  hostile  country  as  the  recognized  agent 
of  such  neutral  state  (A). 

95.  Upon  the  same  principle  British  subjects,  residing 
and  carrying  on  trade  in  a  neutral  country  are  admitted,  in 
respect  to  their  bona  fide  trade,  to  all  the  privileges  of  a 
neutral  character  (/).  Thus,  a  British  subjeot,  adopted  by 
and  trading  in  the  United  States,  was  permitted  to  prosecute 
a  voyage  from  America  to  the  East  Indies  in  a  manner 
which  would  have  been  illegal  in  a  British  subject,  but  was 
permitted  by  treaty  to  the  citizens  of  the  United  States  (m). 

He  may  also,  like  any  other  neutral,  carry  on  trade  with 
powers  at  war  with  his  own  oountry.  Thus,  in  the  case  of 
The  Danaous,  which  came  before  the  House  of  Lords  in 
1802,  a  British-born  subject,  resident  and  trading  in 
Portugal,  was  allowed  the  benefit  of  the  Portuguese  neutral 
character,  so  far  as  to  render  his  trade  with  Holland,  then  at 
war  with  England,  not  impeachable  as  an  illegal  trade  (n). 
The  same  rule  was  afterwards  applied  to  a  natural-born 
British  subject,  domiciled  in  the  United  States ;  and  it  was 
held  that  he  might  lawfully  trade  to  a  oountry  at  war  with 
England,  but  at  peaoe  with  the  United  States  (o). 


(i)  There  appears  to  be  some  lean- 
ing towards  this  opinion  in  the 
judgment  of  the  Queen's  Bench  in 
Exposito  r.  Bowden  (1855),  4  E.  &  B. 
963  ;  24  L.  J.  Q.  B.  210,  215.  See 
Maclachlan  on  Shipping,  586 — 589, 
4th  ed. 

(*)  O'Mealey  v.  Wilson  (1808),  1 
Camp.  482. 

(7)  See  The  Emanuel  (1799),  1  C. 


Rob.  302.  Lord  Stowell  annexes  to 
this  rule  the  qualification  that  he 
must  do  nothing  inconsistent  with 
his  allegiance.    Ibid, 

(m)  Wilson  v.  Marryatt  (1798),  8 
T.  R.  31. 

(it)  (1802)  ;  cited  in  4  O.  Rob. 
255,  n. 

(o)  Bell  v.  Reid  (1813),  1M.&S. 
726. 
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It  has,  however,  been  decided  in  the  United  States  (and  the     Sect.  95. 
decision  seems  thoroughly  well  founded),  that  an  alien  enemy  Alien  enemy 
is  not  permitted  to  acquire  a  neutral  domioil  for  the  purpose  flagrante  Mio. 
of  protecting  his  trade  if  he  emigrate  into  the  neutral  country 
from  his  own,  flagrante  bello.   At  all  events,  the  circumstances 
attending  such  a  course  will  be  closely  scrutinized,  with  a 
view  of  ascertaining  his  object  (p). 

Though  a  neutral  may  have  been  resident  and  carrying  on  Neutral  leav- 
trade  in  a  foreign  country,  up  to  the  time  of  the  breaking  out  rent  country 
of  hostilities  between  that  country  and  our  own;  yet  if  he  of  to-." 
then,  or  shortly  afterwards,  breaks  up  his  establishment  in 
the  enemy's  country  and  comes  to  reside  here,  he  will  not  be 
precluded  from  recovering  in  our  Courts,  during  the  war,  on 
a  policy  effected  before  the  commencement  of  hostilities,  to 
protect  his  separate  share  as  part  owner  in  a  ship  and  cargo, 
the  other  moiety  of  which  was  owned  by  the  alien  enemy,  in 
conjunction  with  whom  he  had,  before  the  declaration  of 
hostilities,  been  carrying  on  his  establishment  in  the  foreign 
country  (q). 

96.  Where  the  party  interested  is  himself  a  neutral,  and  National 
the  policy  is  effected  to  cover  goods  consigned  to  him  at  a  ports  occupied 
neutral  port,  such  policy  is  not  rendered  void  by  the  neutral's    y  the  enemT- 


(p)  The  Dos  Hermanos  (1817),  2 
"Wheaton's  Supreme  Court  R.  76; 
cited  1  Kent,  Com.  76 ;  1  Phillips,  Ins. 
s.  166.  There  is  an  earlier  decision 
of  the  New  York  Court  of  Errors 
(Duguet  v.  Rhinelander  (1802),  2 
Johns.  476),  that  when  a  subject 
of  a  belligerent  state  migrated  flag-' 
rante  bello  to  the  United  States,  then 
neutral,  and  became  naturalized, 
such  naturalization  would  support 
a  warranty  of  neutral  property  in  a 
policy  of  insurance. 

(?)  Rotch  v.  Edie  (1795),  6  T.  R. 
413.  Such  seems  to  be  the  true 
effect  of  the  case.  See  a  note  of 
Lord  Campbell's  to  his  report  of 
Bromley  tf.Heeseltine  (1807),  1  Camp. 


75.  The  rule  may  be  stated  gene- 
rally that  a  neutral  who  resides  or 
trades  in  a  belligerent  country  will 
preserve  his  neutral  character  if  he 
leave  the  country  with  his  properly 
sine  animo  revertendi.  If  on  the  out- 
break of  hostilities  he  promptly  take 
steps  to  leave,  he  will  not  be  con- 
sidered an  enemy,  even  when  still  in 
the  belligerent  state,  provided  that 
he  carries  on  his  preparations  with- 
out delay.    But  a  mere  intention  to 

leave,  not  accompanied  by  any  overt 

act,  is  not  sufficient.    The  President 

(1804),   5  C.  Rob.   277,  280;    The 

Baltica  (1855),  Spinks'   Prize  Cas. 

264,  267  ;  1  Kent,  Com.  78. 
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happening  at  the  time  to  be  resident  in  a  place,  which,  though 
situated  in  the  dominions  of  a  neutral,  is  then  occupied  by 
the  troops  of  the  enemy  (r). 

During  the  unexampled  circumstances  of  Napoleon's  wars, 
it  frequently  became  important  to  decide  upon  the  national 
character  of  ports,  which,  though  nominally  neutral,  were 
yet  under  military  occupation  by  the  troops  of  the  French 
Emperor.  As  we  shall  have  occasion  to  consider  these  cases 
elsewhere,  it  will  be  sufficient  in  this  place  to  state  the  two 
principles  upon  which  they  were  mainly  decided.  1st.  That 
a  port  belonging  to  a  neutral  state,  though  coerced,  or  even 
occupied,  by  the  forces  of  a  belligerent,  does  not,  by  Tirtue 
of  such  aggression,  cease  to  be  neutral  and  become  hostile, 
provided  it  still  retains  its  own  institutions  and  its  own  civil 
government.  2nd.  That  the  most  potent  evidence  in  time  of 
general  war,  as  to  the  hostile  or  non-hostile  character  of  any 
port,  is  the  declaration  of  our  own  government  regarding  it ; 
if  our  own  government,  either  directly  or  indirectly,  recog- 
nizes any  of  the  ports  of  a  hostile  state,  or  of  its  colonial 
possessions,  as  neutral,  or  non-hostile  ports,  that  is  binding 
on  our  Courts  of  Justice  («). 

97.  Domioil,  however,  is  not  always  the  test  of  national 
character  for  commercial  purposes.  Thus,  the  act  of  trading 
or  keeping  on  foot  a  mercantile  establishment  in  the  enemy's 
country,  even  without  residence  there,  impresses  a  hostile 
character  on  all  the  property  connected  with  such  establish- 
ment (t). 


(r)  Bromley  t\  Hesseltine  ( 1807),  1 
Camp.  75. 

(«)  The  Dart  and  The  Happy 
Couple  (1808),  cited  in  The  Manilla, 
Edwards'  Adm.  R.  1,  2 ;  The  Pelican 
(1809),  Edwards'  Adm.  R.  App.  D. ; 
Bromley  v.  Hesseltine  (1807) ,  1  Camp. 
75;  Donaldson  v.  Thompson  (1808), 
ibid.  429 ;  Johnson  v.  Greaves  (1810), 
2  Taunt.  344 ;  Atkinson  v.  Abbott 
(1809),  11  East,  136;  Hagedorn  v. 
Bell  (1813),  1  M.  &  S.  450 ;  see  also 


Blackburae  v.  Thompson  (1811),  3 
Camp.  61.    See  post,  ss.  757,  758. 

(t)  The  Vigilantia  (1798),  1 C.  Rob. 
1 ;  The  Portland  (1800),  3  C.  Rob. 
41;  The  Dree  Gebroeders  (1802),  4 
C.  Rob.  232.  A  different  rule  pre- 
vails in  the  case  of  a  resident  in  a 
hostile  country  who  is  interested  in 
a  neutral  house  of  business.  All  his 
property,  whatever  be  the  nature  of 
the  trade  in  which  it  is  engaged,  is 
considered  enemy's  property.  1  Duer, 
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This  principle,  however,  only  applies  to  property  or  trans-  Sect.  97. 
actions  connected  with  the  hostile  firm.  If  a  neutral  have 
two  houses  of  business,  one  in  the  neutral  and  the  other  in 
the  belligerent  country,  his  property  connected  with  the 
neutral  house  will  be  protected  from  seizure,  while  his  pro- 
perty connected  with  the  hostile  establishment  will  be  liable 
to  it  (w).  On  the  same  principle,  there  may  be  a  partnership 
between  two  persons,  one  residing  in  a  neutral  and  the  other 
in  a  belligerent  country,  and  the  trade  of  one  of  them  with 
the  enemy  will  be  held  lawful,  and  that  of  the  other  unlawful, 
and  consequently  the  share  of  one  partner  in  the  joint  traffic 
will  be  condemned,  and  that  of  the  other  restored  (x). 

The  possession  of  an  estate  in  the  enemy's  dominions  Produce  of 
impresses  on  the  owner  a  hostile  character  in  respect  of  the  enemy  s  ** 
produce  of  his  estate,  during  its  transportation  to  another 
country,  although  he  reside  in  a  neutral  state  (y).   The  reason 
is  that  the  proprietor  has  incorporated  himself  with  the  per- 
manent interests  of  the  nation,  as  a  holder  of  the  soil  (z). 

98.  A  neutral,  on  the  breaking  out  of  hostilities,  has  the  Neutral  en- 
same  rights  of  carrying  on  trade  with  either  of  the  belligerents  |ri5aJLed 
as  he  had  before  the  war  commenced,  and  therefore  his  o010^0' 

7  #  coasting  trade 

property  engaged  in  trade  with  the  enemy  is  in  general  of  the  enemy, 
insurable  in  this  country  (zz) ;  but  if  instead  of  carrying  on 
his  trade  on  the  ordinary  footing  of  a  foreign  merchant  in 
time  of  peace,  he  do  so  as  a  privileged  trader  of  the  enemy ;  or 
if  the  trade  itself  consist  of  a  colonial  carrying  trade  between 
the  hostile  mother  country  and  any  one  of  her  foreign  settle- 
ments to  which  neutral  nations  had  not  been  admitted  previous 
to  the  war,  the  neutral,  in  respect  of  such  privileged  or  unusual 

Ins.  624.    Similarly,  the  interest  of  (y)  The  Phoenix  (1803),  5  C.  Bob. 

a  British  merchant  in  the  goods  of  20;  The  Vrow  Anna  Catharina  (1804), 

a  neutral   firm   has   been  held   to  5  0.  Bob.  161,  167.    The  Supreme 

be  British  property.    The  Franklin  Court  of  the  United  States  assented 

(1805),  6  C.  Bob.  127,  132.  to  this  rule    in    Bentzon  v.   Boyle 

(it)  The  Portland  (1800),  3  C.  Bob.  (1815),  9  Cranch,  191. 

41.  (z)  Per  Lord  S  to  well,  5  C.  Bob.  at 

(x)  Ibid.;  The  Herman  (1802),  4  p.  167. 

G.  Bob.  228 ;  The  Jonge  Elassina  (zz)  See  Bell  r.  Beid  (1813),  1  M. 

(1804),  5  O.  Bob.  297.  &  S.  143. 
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trade,  is  regarded  as  an  alien  enemy,  and  cannot  maintain  an 
action  here  on  a  policy  effected  to  protect  it  (a). 

The  consul  of  a  neutral  nation  in  this  country,  if  engaged 
in  such  privileged  colonial  or  coasting  trade  of  the  enemy, 
loses  his  neutral  character  (b) ;  and  his  consular  residence 
does  not  protect  his  goods  concerned  in  such  trade  from  seizure 
and  condemnation  as  enemy's  property  (c). 

When  enemy's  goods,  although  carried  in  neutral  ships,  are 
liable  to  seizure  and  confiscation  (d),  the  mere  fact  of  their 
being  so  carried  does  not  expose  the  ship  to  a  similar  fate, 
nor  the  rest  of  the  cargo  unless  belonging  to  the  same 
owners  (e). 

99.  The  question  what  is  the  national  character  of  a  com- 
pany incorporated  under  the  law  of  an  enemy  was  recently 
raised  before  Mathew,  J.,  in  an  action  on  a  policy,  but  left 
undecided,  because  the  learned  judge  found  that  the  loss  took 
place  before  the  commencement  of  hostilities  (/).  The  plain- 
tiffs were  a  Transvaal  mining  company,  incorporated  and 
registered  according  to  the  laws  of  the  South  African  Republic, 
and  carrying  on  in  the  territory  of  the  latter  the  business  of 
extracting  gold  from  their  mines.  The  company  had  a  London 
office  and  committee  of  management,  and  its  shareholders 
were  almost  entirely  resident  outside  the  Transvaal,  and  not 
subjects  of  the  Republic.     It  is  submitted  that  a  corporation 


(a)  See  the  judgments  of  Sir  "W. 
Scott  in  The  Immannel  (1799),  2 
G.  Rob.  186;  The  Anna  Catherina 
(1802),  4  C.  Eob.  107;  The  Dree 
Gebroeders  (1802),  ibid.  232;  and 
see  Berensv.  Rucker  (1761),  1 W.  Bl. 
314 ;  Brymer  v.  Atkins  (1789),  1 
H.  Bl.  165,  191. 

{b)  The  Dree  Gebroeders  (1802), 
4  C.  Rob.  232. 

(<?)  The  Indian  Chief  (1800),  3  C. 
Rob.  22. 

(d)  By  the  Declaration  annexed 
to  the  Treaty  of  Paris  of  1856,  the 
neutral  flag  covers  enemy's  goods, 


with  the  exception  of  contraband  of 
war.  Most  of  the  maritime  nations 
have  adhered  to  it,  and  the  two 
most  important  exceptions,  the 
United  States  and  Spain,  agreed  to 
abide  by  this  rule  in  their  recent 
war.  The  rule  that  enemy's  goods 
in  neutral  ships  are  liable  to  seizure 
may,  therefore,  be  considered  practi- 
cally obsolete. 

(*)  Barker r.  Blakes  (1808),  9  East, 
283 ;  and  see  Conway  v.  Forbes  ( 1 809) , 
10  East,  539  ;  Feise  v.  Aguilar  (1811), 
3  Taunt.  506. 

(/)  Driefontein  Consolidated  Mines 
v.  Janson  (1900),  5  Com.  Cas.  296. 
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derives  its  national  character  from  the  State  under  whose  laws  Sect.  99. 
it  is  incorporated,  and  it  seems  clear  on  authority  that  the 
nationality  of  the  shareholders  cannot  affect  such  national 
character.  Thus  it  has  been  held  that  a  ship  owned  by  a 
British  company  can  be  registered  as  a  British  ship  under  the 
Merchant  Shipping  Act,  although  some  of  the  shareholders 
are  aliens,  and  aliens  are  not  qualified  to  own  British  ships, 
or  shares  in  British  ships  (g). 

100.  Europeans,  residing  and  trading  under  the  protection  Europeans 
of  factories  or  colonial  establishments  in  Asia  or  Africa,  have  Sadin/iQ1 
the  national  character  of  the  European  mother  state  to  which  ^J^0* 
the  establishment  belongs,  and  under  whose  protection  they  factories, 
live  and  trade  ;  and  the  reason  of  this  is  obvious :  Europeans, 
so  circumstanced,  do  not  become  the  subjects  of  the  Asiatioor 
African  power  in  whose  dominions  such  trading  establishment 
is  situated  (ft). 

Such  are  some  of  the  more  important  points  in  the  juris- 
prudence of  this  country  and  the  United  States  on  the  subject 
of  national  character,  as  affected  by  domicil  or  course  of  trade. 
It  has  not  been  deemed  desirable  further  to  encumber  a  work 
devoted  to  a  special  subject,  by  references  to  authorities  which 
more  properly  range  themselves  under  other  heads  of  legal 
inquiry. 

(g)  R.  v.  Arnaud  (1846),  9  Q.  B.       C.  Rob.   22;    The  Etrusoo  (1798), 
806  ;  16  L.  J.  Q.  B.  60.  cited  ibid.9 11 ;  The  Twee  Frienden 

(A)  The  Indian   Chief   (1800),   3      (1784),  cited  ibid.  29. 
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8EOI. 

Actual  Course  of  Business  as 
between  Assured,  Broker  and 

Underwriter    101—105 

Legal  Position    106—109 

Rights  of  Set-off,  and  applica- 
tion of  Mutual  Credit  Clause 
in  event  of  Bankruptcy , .  1 10 — 1 18 


SECT. 

Rights  and  Duties  as  between 
Assured  and  Broker  ....119—123 

Rights  of  Assured  against  Un- 
derwriter—  What  discharges 
the  Underwriter 124—129 

Broker's  Lien  on  Policy    . .  130—134 


Employment        101.  In  this  country  almost  all  policies  are  effected  by 

of  insurance      .  ..      .  ..  ..  ..    .     ,  .  .,,, 

brokers.  insurance  brokers,  whose  business  it  is  to  act  as  middlemen 

between  those  merchants  and  shipowners  who  wish  to  insure 
their  property,  on  the  one  hand,  and  the  private  underwriters 
or  public  insurance  companies,  on  the  other.  Pritnd  facie,  the 
business  of  an  insurance  broker  would  seem  to  be  limited  to 
receiving  instructions  from  his  principal  as  to  the  nature  of 
the  risk,  and  the  rate  of  premium  at  which  he  wishes  to 
insure  ;  communicating  these  facts  to  the  underwriters  ; 
effecting  the  policy  with  them  on  the  best  possible  terms  for 
his  employer ;  paying  them  the  premium ;  and  receiving 
from  them  whatever  may  be  due  in  case  of  loss. 

The  usage,  however,  of  our  great  commercial  metropolis 
has  introduced  modes  of  transacting  business  between  insur- 
ance brokers  and  underwriters  in  London,  apparently  intended 
to  facilitate  the  transaction  of  insurance  business  on  an 
extensive  scale,  by  substituting,  as  far  as  possible,  credits  for 
payments,  in  all  dealings  between  broker  and  underwriter ; 
but  one  effect  of  the  system  has  been  to  introduce  a  con- 
siderable degree  of  complexity  into  the  relations  subsisting 
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between  the  assured,  the  broker,  and  the  underwriter :    in    Sect.  101. 
order  the  better  to  understand  which,  we  will  consider  the 
subject  under  separate  heads. 

102.  The  actual  course  of  the  business  of  marine  insurance,  Outline  of 
as  carried  on  in  London  and  elsewhere  in  this  country,  is  as  ^^^ 
follows : — A  broker  on  receiving  orders  from  his  principal  to  between 

°  assured, 

effect  an  insurance  prepares  what  is  commonly  known  as  a  broker,  and 
"slip."  This  is  merely  a  slip  of  paper  containing  rough  Thegjip# 
notes  relating  to  the  intended  insurance.  It  is,  however, 
sufficiently  precise  to  enable  anyone  oonversant  with  the 
business  to  draw  up,  without  difficulty  and  without  going 
beyond  its  four  corners,  the  policy  which  it  is  proposed  to 
effect,  in  regular  form.  The  broker  then  takes  the  slip 
round  to  the  various  underwriters  to  whom  he  may  be 
disposed  to  offer  the  business ;  these  may  be  private  Lloyd's 
underwriters,  or  they  may  be  underwriters  on  behalf  of 
companies,  or  some  of  one  class  and  some  of  another.  Those 
underwriters  who  are  willing  to  accept  the  risk,  whether 
private  or  representing  companies,  signify  their  willingness 
by  initialing  the  slip  for  the  amounts  for  whioh  they  are 
willing  to  become  insurers.  When  the  broker  has  succeeded 
in  getting  the  slip  initialed  for  the  full  amount  required,  it 
is  then  his  duty  to  procure  the  execution  of  policies  in  accord- 
ance therewith.  So  far  as  the  initials  on  the  slip  are  those  of 
Lloyd's  underwriters,  a  policy  is  prepared  by  the  broker,  and 
taken  round  by  him  to  the  different  underwriters  in  succession 
for  their  signature.  The  insurance  companies,  however, 
always  prepare  their  own  policies,  and  in  order  to  enable 
them  to  do  so,  the  broker  fills  up  a  form,  which  is  also  called 
a  slip,  and  sends  one  to  each  company.  This  slip  is  an 
entirely  distinct  document  from  the  slip  which  we  have 
already  explained,  and  is  merely  a  memorandum  of  the 
engagement  which  the  particular  company  has  already 
entered  into  by  the  initialing  of  the  "  slip  "  proper  (a).     ' 

(a)  The  term  "slip"  is  used,  in  snrance note,  byway  of  provisional 
Liverpool  at  least,  in  yet  a  third  insurance,  issued  by  a  company  in 
sense,  to  denote  the  covering  or  in-      order  to  signify  its  acceptance  of  a 
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policy. 


fcct.^102.  Ajb  soon  as  the  policy  is  completed,  the  underwriters  enter 
the  risk  in  their  books,  and  debit  the  broker  with  the 
premium. 

of  103.  The  broker,  having  effected  the  policy,  usually  retains 
it  in  his  possession  (b).  He  may  do  so  either  as  of  right,  in 
exercise  of  his  lien  for  premiums,  or  as  a  matter  of  con- 
venience; for  insurance  brokers  are  now  very  generally 
employed  not  merely  to  effect  insurances,  but  to  attend  to  all 
business  relating  thereto  that  may  subsequently  arise,  and  the 
possession  of  the  policy  enables  them  to  do  so. 

When  a  loss  occurs  in  respect  of  which  the  assured  desires 
to  make  a  claim  on  the  policy,  he  instructs  the  broker  to  do 
so,  sending  him  the  policy  if  it  is  not  already  in  the  broker's 
possession.     The  broker  then  ascertains  (c)  the  percentage  of 
the  loss  which  ought  to  fall  upon  the  policy — 100  per  cent, 
if  it  be  a  total  loss,  or  a  smaller  percentage  in  case  of  an 
average  loss — employing  average  adjusters  if  necessary,  and 
endorses  the  ascertained  percentage  upon  the  policy,  with  the 
"Settling the  word  " settled "  prefixed.     He  then  takes  the  policy,  so 
endorsed,  round  to  the  several  underwriters,  who,  unless  they 
see  reason   for  resisting  the  claim,  sanction  it  with  their 
initials  and  enter  the  amount  to  the  broker's  credit.     This  pro- 
cess is  called  "  settling  the  chum."    Any  underwriter  who  is 
not  satisfied  about,  or  who  proposes  to  resist,  the  claim,  simply 
does  nothing,  and  refuses  to  attach  his  initials.   Disputed  claims 
are  dealt  with  by  ordinary  course  of  law,  complicated  in  no 
way  by  the  usages  of  insurance  business.     Of  course,  if  the 
claim  is  one  which  it  is  known  will  be  generally  disputed, 
the  process  of  ascertainment  of   the  percentage,   and  the 


risk,  and  its  undertaking  for  the 
subsequent  issue  of  a  stamped  policy. 
See  Gow,  13 ;  and  App.  Ca.  and  Cb. 
(b)  This  is  so  more  particularly  as 
regards  policies  on  ship.  Those  on 
goods  are  often  handed  over  forth- 
with to  the  assured,  who  then  may 
pass  them  on  to  bankers  or  other 
parties,  together  with  bills  of  lading. 


as  security  for  advances  or  other- 
wise. 

(<*)  In  a  great  majority  of  cases 
this  work  has  been  already  done  by 
an  average  adjuster  employed  by  the 
assured.  As  to  the  position  and 
functions  of  an  average  adjuster,  see 
Wavertree  Sailing  Ship  Co.  v.  Love, 
[1897]  A.  C.  373. 
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attempt  to  settle  will  be  postponed  until  after  the  question  of    Sect.  103. 
liability  is  determined  (d). 

104.  The  custom  of  the  marine  insurance  companies  is  Accounts  as 
that  the  premium  of  all  policies  issued  during  the  month  broker  and 
falls  due  upon  the  8th  of  the  following  month.     Premiums  ™derwriter- 
are  subject  to  a  deduction  of  5  per  cent,  brokerage  and  10  per 
cent,   discount.     The  5  per  cent,  brokerage  is  of    course 
retained  by  the  broker ;  the  10  per  cent,  discount  is  allowed 
by  the  broker  to  his  principal.    Where,  as  is  sometimes  done 
in  insuring  with  oompanies,  the  insurance  is  effected  direct, 
without  the  intervention  of  a  broker,  the  whole  15  per  cent, 
is  allowed  by  the  company  to  the  assured. 

Losses  and  averages  are  paid  by  cheque  in  eaoh  oase — the 
cheque  being  signed  at  the  board  meeting  at  which  the  claim 
is  passed,  and  delivered  to  the  broker  on  his  calling  for  it. 
It  is  not  the  practice  for  brokers  and  the  insurance  oompanies 
to  have  cross  accounts  for  premiums  and  for  losses,  and  to 
settle  balances.  Separate  cheques  for  eaoh  are  written  out 
and  handed  over. 

In  the  case  of  Lloyd's  underwriters,  the  premiums  on 
insurances  effected  during  the  month  likewise  beoome  due  on 
the  8th  of  the  following  month.  Claims  fall  due  seven  days 
after  settlement.  It  is  customary,  however,  to  carry  on 
current  accounts,  setting  claims  against  premiums,  and 
passing  cheques  for  the  balance  due  at  the  end  of  each 
quarter.  When  a  total,  or  a  heavy  average  loss  occurs,  the 
broker  may,  if  he  please,  claim  payment  seven  days  after 
settlement ;  but  he  will  in  this  case  be  expected  to  pay  the 
underwriter  all  premiums  due  on  the  8th  of  the  current 
month.  Lloyd's  underwriters  allow  the  same  brokerage  and 
discount  as  those  allowed  by  the  companies. 

(d)  Such  is  the  present  practice.  the  loss"  was  where  the  underwriter, 

In  order,  however,   to    understand  on  passing  the  loss  to  the  credit  of 

expressions  which  occur  in  some  of  the  broker,  struck  through  his  sub- 

the  earlier  oases,  it  should  be  noted  scription  to  the  policy  with  his  pen. 

that  what  is  now  called  "  settling  See  6th  ed.  p.  198.    These  expree- 

the  claim"  used  to  be  called  "ad-  sions  and  formalities  are  not  now 

justing  the  policy."     "  Striking  off  used. 

VOL.  I.  K 
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■UM.      «^ 


Lia 


with  the  ecmraEasL  Tra.  rrcEznns  f .?  the  mcsith  are  doe 
on  tie  Sch  :t  tie  *raeee&zg'  Tni^r^n  :  ami  Lanes  are  payable 
as  seen  as  the  acMnzts  are  actsaZx  iweiied  from  the  under- 
writs,  or  if  the  wxzfZtzzi  :i  a  j&ss  5$  n-:t  aetxs&Zy  so  received, 
bet  mereiT  rlaeed  hv  the  un-ierwriter  to  the  brokers  credit 
in  current  accc-in^  then  seven  dsvs  liter  settlement  of  such 
loss.  The  broker  ded:n33  frcm  the  claim  a  commission  of 
1  per  cent,  and  reciits  the  bslac.ee  to  the  assured. 

This  practice*  however,  merely  illustrates  what  is  usual. 
There  is  no  recognised  or  bracing  eastern  as  to  these  matters, 
and  in  fact  special  arrangements  are  often  made.  For 
example,  if  a  large  steamer  is  insured  for  twelve  months,  or 
if  a  floating  policy  is  taken  out  on  a  series  of  cargoes,  the  pre- 
miums payable  by  the  broker  to  the  underwriter  may  amount 
to  sereral  thousands  of  pounds,  which  it  may  be  ineonTenient 
to  the  assured  to  provide  all  at  once  at  the  inception  of  the 
risk.  In  such  a  case  special  arrangements  are  sometimes 
made  between  the  broker  and  the  assured  for  the  premiums 
to  be  paid  by  instalments.  When  this  is  done,  the  assured 
usually  gives  the  broker  written  authority  to  cancel  the  policy 
in  the  event  of  any  instalment  not  being  duly  paid.  The 
broker  is  thus  enabled  to  protect  bwnnplf  by  cancelling  the 
policy  and  receiving  from  the  underwriter  the  monthly  return 
of  premium,  which  its  terms  provide  for. 

CommiMwna  For  greater  security  to  their  customers,  insurance  brokers 
frequently  guarantee  the  solvency  of  the  underwriters.  This 
exposes  them  to  greater  hazard,  and  of  course  entitles  them 
to  a  higher,  or  as  usually  it  is,  an  additional,  commission 
upon  the  business  they  perform.  In  such  cases  the  brokers 
are  said  to  act  del  credere,  and  the  percentage  which  they 
are  entitled  to  receive  is  called  a  commission  del  credere. 
This  commission  they  are  legally  considered  to  be  entitled  to 
immediately  upon  entering  into  the  contract,  without  waiting 
to  see  whether  such  guarantee  do  in  the  event  subject  them 
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to  loss  (e).    "  The  commission,"  said  Lord  Ellenborough  in    Sect.  105. 
suoh  a  case,  "  was  earned  and  to  be  paid  to  the  party  for 
entering  into  the  contract  of  guarantee,  and  not  in  respect  of 
the  event,  which  was  perfectly  collateral "  (/). 

The  above  sketch  is  only  intended  to  explain  generally  the 
course  of  business  actually  adopted  in  our  commercial  world. 
We  do  not  say  that  in  all  points  suoh  practice  tallies  with 
the  law.  In  what  follows  we  propose  to  indicate  the  extent 
to  which  the  practice  is  in  consistency  with  the  law,  either  by 
being  in  original  accord  therewith,  or  by  having  become 
engrafted  thereon  by  constant  usage. 

106.  By  virtue  of  a  custom  which  has  existed  now  for  a  Broker  alone 
hundred  years  or  more,  it  is  established  law  that  the  assured  underwriter 
oannot  be  sued  by  the  underwriter  for  premiums,  nor  can  the  foT  P*611111111*- 
latter  set  off  unpaid  premiums  in  an  action  brought  by  the 
assured  on  the  policy  for  losses.     The  assured  can  only  be 
sued  for  premiums  by  the  broker,  and  the  broker  alone  can 
be  sued  by  the  underwriter. 

The  position  is  briefly  but  comprehensively  described  by  Legal  relation 
Bayley,  J.,  in  these  words :    "  According  to  the  ordinary  ^a  their*168 
course  of  trade  between  the  assured,  the  broker  and  the  Droker- 
underwriter,  the  assured  does  not  in  the  first  instanoe  pay  the 
premium  to  the  broker,  nor  does  the  latter  pay  it  to  the 
underwriter.    But,  as  between  the  assured  and  the  under- 
writer, the  premiums  are  considered  as  paid.      The  under- 
writer, to  whom,  in  most  instances,  the  assured  are  unknown, 
looks  to  the  broker  for  payment,  and  he  to  the  assured.     The 
latter  pay  the  premiums  to  the  broker  only,  who  is  a  middle- 
man between  the  assured  and  the  underwriter.   But  he  is  not 
merely  an  agent :  he  is  a  principal  to  receive  the  money  from 
the  assured,  and  to  pay  it  to  the  underwriters  "  ($r). 

(e)  Caruthers  v.  Graham  (1811),      leots  and  exhausts  all  the  authorities. 

14  East,  678.  2  Duer,  331—339,  especially  337,  in 

(/)  Ibid AbU>  the  general  law  ^ 

relating  to  the  liability  of  del  credere  #%  _    _             _  ,  .      ,.«„«,   ,« 

agenteT  the  reader  is  referred  to  a  W  *  *>wer  p.  Butcher  (1829),  10 

masterly  exposition  of  the  subject  B-  &  Or.  340 ;  see  also  per  Parke,  J., 

by  Judge  Duer,  who,  as  usual,  ool-  at  p.  347. 
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Sect.  106. 
Bole  of  law. 


Henoe  the  general  rale  of  law  is,  that  as  regards  premiums 
the  broker  is  the  debtor  of  the  underwriter,  and  the  assured  is 
the  debtor  of  the  broker.  As  regards  losses,  the  underwriter 
is  the  debtor  of  the  assured. 


Origin  of 
aboTe  role. 


Broker  alone 
liable  for 
premiums, 
even  where 
policy  con- 
tains express 
promise  by 
asBnred  to 
pay  the 
insurer. 


Former  editions  of  this  work  appear  to  have  confined  this 
usage  to  policies  which,  such  as  Lloyd's,  contain  an  express 
acknowledgment  by  the  underwriter  of  the  receipt  of  pre- 
mium from  the  assured,  which  acknowledgment  it  was  sup- 
posed that  the  former  was  precluded  from  disputing.  And 
there  is  undoubtedly  some  judicial  sanction  for  this  view  of 
the  origin  of  the  present  state  of  the  law.  But  in  a  very 
reoent  case  it  was  held  that  the  doctrine  under  discus- 
sion was  based,  not  upon  the  receipt  clause,  but  upon  a 
general  custom,  and  that  it  applied  accordingly  to  all  policies 
of  marine  insurance,  whether  containing  suoh  receipt  clause 
or  not.  The  action  was  brought  by  an  insurance  company 
against  the  assured  for  premiums  on  a  policy  which,  so  far 
from  containing  the  receipt  clause,  embraced  an  express  pro- 
mise by  the  assured  to  pay  the  premiums  to  the  company, 
and  for  the  latter  it  was  argued  that  the  custom,  which  admit- 
tedly obtained  in  the  case  of  Lloyd's  policies,  to  treat  the 
broker  and  not  the  assured  as  liable  for  the  premiums  had  no 
application  to,  and  was  in  fact  inconsistent  with,  the  present 
policy.  But  Collins,  J.,  after  explaining  the  origin  of  the 
custom,  rejected  this  contention.  "  It  is  a  well  recognised 
practice  in  marine  insurance,"  said  the  learned  judge,  "  for 
the  broker  to  treat  himself  as  responsible  to  the  underwriter' 
for  the  premiums ;  by  a  fiction  he  is  deemed  to  have  paid  the 
underwriter,  and  to  have  borrowed  from  him  the  money  with 
which  he  pays.  If  that  is  a  correct  explanation  of  the  origin 
of  the  custom,  it  is  as  applicable  to  this  form  of  policy  as  to  a 
Lloyd's  policy.  No  doubt  there  is  here  a  contract  to  pay  by 
the  assured,  but  by  custom  the  broker  is  treated  as  personally 
liable,  the  same  fiction  being  applicable,  namely,  that  the 
broker  has  paid  the  premium,  and  has  so  absolved  the  assured 
from  his  liability,  having  first  borrowed  the  money  from  the 
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underwriter  to  make  the  payment."    And  this  decision  was    Sect.  106, 
confirmed  by  the  Court  of  Appeal  (A). 

107.  It  further  follows  from  what  has  been  above  stated  Assured  at 
that,  as  a  general  rule,  the  assured  is  liable  to  the  broker  for  broker  for 
premiums  as  for  money  paid,  whether  they  have  been  in  fact  P16"1111111*' 
paid  over  by  the  broker  to  the  underwriter  or  not.  This  is 
because,  in  accordance  with  the  system  which  we  have  just 
explained,  the  premiums  are,  as  between  the  broker  and  the 
underwriter,  considered  as  paid.  The  broker,  being  thus 
deemed  to  have  paid  the  underwriter,  can  at  onoe  recover  the 
amount  from  the  assured  as  money  paid  to  his  use  (t).  Simi- 
larly, in  case  the  assured  becomes  entitled  to  claim  a  return  of 
premiums,  inasmuch  as  these  are  deemed  to  have  been  paid 
by  the  broker  to  the  underwriter  on  account  of  the  assured, 
they  can  at  once  be  recovered  from  the  underwriter  by  the 
assured  as  money  had  and  received  "  without  any  reference  as 
to  whether  or  not  the  year  during  which  the  broker  generally 
has  credit  has  run  out,  so  as  to  make  them  payable  in  cash 
by  the  broker  to  the  underwriter  "  (k). 

Of  course,  if  there  be  fraud  or  collusion  on  the  part  of  the 
assured,  or  of  the  assured  and  broker  jointly,  in  their  dealings 
with  the  underwriter,  the  acknowledgment  in  the  policy  will 
not  be  held  binding  (/). 

(h)  Universo  Ins.  Co.  of  Milan  v.  premiums,  Heath,  J.,  said,  "  When 
Merchants'  Marine  Ins.  Co.,  [1897]  the  assured  is  admitted  to  have  paid 
2Q.B.  93;  see  also  Power  v.  Butcher,  the  premium,  it  is  as  between  the 
ubi  mpra,  especially  at  p.  347,  per  assured  and  the  underwriter  actually 
Parke,  J.;  and Dalzell  r.  Mair (1808),  paid."  As  to  the  Universo  Case, 
1  Camp.  533 ;  Be  Gaminde  v.  Pigou  however,  we  have  already  suggested 
(1812),  4  Taunt.  246.  In  Dalzell  v.  that  the  decision  is  difficult  to  reoon- 
Mair,  which  was  an  action  by  the  oile  with  established  rules  of  con- 
assured  against  the  underwriter  to  struction.  See  ante,  a.  56. 
recover  back  a  premium  where  the  (i)  Power  *.  Butcher  (1829),  10 
risk  had  never  attached,  Lord  Ellen-  jj.  g  Cr_  347. 
borough  said,  "I  should  completely 

knock  up  the  insuranoe  business  if  I  W  Per  B1***0™1*  J>  **  xenos  *. 

were  to  allow  this  acknowledgment  Wickham  <1863)>  33  L-  J'  °'  P-  18  J 

[in  the  policy]  to  be  impeached."  M  °-  B'  *•  S'  462 '  DakoU  v'  Mair> 

In  the  last-mentioned  case,  which  <1808)'  l  Camp'  582' 

was  an  attempt  by  an  underwriter,  (/)  Foy  v.  Bell  (1811),  3  Taunt, 

in  an  action  by  the  assured,  to  set  off  492 ;  Mayor  9.  Simeon,  ibid.  497. 
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7.  e.  generally 
the  broker 
immediately 
concerned  in 
effecting  the 
policy. 

Broker,  to 
action  by 
underwriter, 
has  the  same 


Sect.  108.        108.  As  we  have  seen,  the  general  rule  is,  that  the  broker, 
The  broker  u   and  not  the  assured,  is  the  debtor  of  the  underwriter  for  the 

the  debtor  of  .  t»     i_       t 

the  under-  premiums.  "By  the  course  of  dealing,  says  Parke,  J., 
premiums.  "  'he  broker  gives  the  underwriter  credit  for  the  premium 
when  the  policy  is  effected,  and  he,  as  the  agent  of  both  the 
assured  and  the  underwriter,  is  considered  as  having  paid  the 
premium  to  the  underwriter,  and  the  latter  as  having  lent  it 
to  the  broker  again,  and  so  becoming  his  creditor  "  (m). 

Generally  speaking,  however,  it  is  only  the  broker  imme- 
diately concerned  in  effecting  the  policy  to  whom  the  under- 
writer can  resort  for  premiums,  on  the  plain  principle  that  it 
is  to  him  alone  he  has  given  credit  for  them  (n). 

Being  thus  substituted  for  the  assured,  the  broker  generally 
has  the  same  grounds  of  defence  against  the  claim  for  the 
unda  of      premium,  as  the  assured  would  have  had  if  he  had  effected 
defence  as  the  the  policy  without  the  intervention  of  a  broker  (o). 

assured. 

Premiums  for       109.  Hence  a  broker  is  only  legally  liable  to  the  under- 

an  illegal  .  .  .  , 

insurance.  writer  for  premiums  due  on  legal  insurances.  Therefore,  in 
the  case  of  premiums  for  re-insurance,  which  was  then  known 
by  all  to  be  illegal,  where  no  money  had  passed  and  the 
assured  had  ordered  the  brokers  not  to  pay  the  underwriters 
on  the  ground  of  illegality,  Lord  Ellenborough  held  that  no 
action  could  be  maintained  by  the  assignees  of  the  under- 
writers against  the  brokers  for  the  recovery  of  the  premiums 
as  money  paid  to  the  use  of  the  bankrupt.  "  The  money," 
said  his  lordship,  "does  not  appear  to  have  been  actually 
paid  into  the  defendants'  (brokers')  hands.  In  case  of  illegal 
transactions,  it  may  always  be  stopped  while  it  is  in  transitu 
to  the  party  entitled  to  reoeive  it.  We  oannot  consider  this 
as  money  paid  for  the  use  of  the  bankrupt ;  no  money  has, 


(m)  Per  Parke,  J.,  Power  v.  Butcher 
(1829),  10  B.  &  Cr.  347  ;  and  per 
Blackburn,  J.,  Xenos  v.  Wickham 
(1863),  33  L.  J.  C.  P.  13,  17 ;  14 
C.  B.  N.  S.  452. 

(»)  In  a  case  of  Robson  v.  Wilson 
(1797),  cited  1  Marsh.  Ins.  301,  where 
the  assured  had  employed  broker  A., 


who  in  his  turn  employed  broker  B., 
to  effect  a  policy,  the  Court  allowed 
the  underwriter  to  recover  against 
broker  A.  when  broker  B.  had  be- 
come bankrupt ;  but  this  case  is  of 
doubtful  authority. 

(o)  Per  Lord  Ellenborough,  6  M. 
&  S.  287. 
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in  fact,  been  paid,  but  only  an  aooount  stated:  if,  indeed,    Sect.  109. 
this  had  been  a  legal  transaction,  the  money  might  have  been 
considered  as  paid,  but  we  will  not  assist  an  illegal  transac- 
tion in  any  respect,  we  leave  the  matter  as  we  found  it,  and 
then  the  rule  applies  nielior  est  conditio  defendentis  "  (p). 

If  the  premiums  had  actually  been  paid  to  the  brokers  by 
their  employers,  in  such  case  it  seems  that  the  action  would, 
apart  from  the  provisions  of  the  Graining  Act,  1892,  be 
maintainable  (q).  But  where  the  illegality  consists  in  the 
gaming  or  wagering  nature  of  the  transaction,  the  Graining 
Act  would,  perhaps,  bar  the  right  to  recover  (qq). 

If  an  underwriter  have,  by  mistake,  paid  a  loss  to  the  Losses  paid 
broker  to  which  the  assured  is  not  entitled,  he  may  recover  it  mistake  anl 
back  as  money  had  and  received  to  his  use,  if  the  broker  have  ^d^ver^y 
not  in  fact  paid  it  over  to  his  principal.    Merely  passing  it  broker  to  his 

.  .  principal. 

in  account  with  his  principal  is  not  equivalent  to  paying  it 
over,  and  no  answer  to  such  an  action ;  secusy  retaining  a 
portion  of  the  money  in  payment  of  an  adjusted  balance  due 
to  him  from  his  principal  (r). 

110.  In  considering  the  right  of  set-off,  it  is  as  well  to  Bight  of 
remember  that  the  oontraot  of  marine  insurance  is  still  a 
contract  sounding  in  unliquidated  damages,  even  after  an 
adjustment  of  a  loss  under  the  policy  (*),  and  notwithstanding 


(p)  Edgar  v.  Fowler  (1803),  3 
East,  222;  and  see  ibid.  224.  So, 
where  the  language  of  the  policy 
was  large  enough  to  comprise  an 
illegal  adventure,  and  the  assured 
contemplated  it,  the  underwriter  was 
held  not  entitled  to  sue  for  the  pre- 
mium which  had  not  been  paid  by 
the  assured  to  the  broker.  Jenkins 
v.  Power  (1817),  6  M.  &  S.  282. 

(q)  Tennant  v.  Elliott  (1797),  1 
B.  &  P.  3 ;  on  the  ground,  as  Judge 
Duer  remarks,  "  that  the  person  to 
whom  moneys  have  been  actually 
paid  to  the  use  of  another  has  no 
right  to  inquire  into  the  legality  of 
the  transaction  out  of  which  the 
payment  arose."    See  2  Duer,  366— 


371.  So  Beeston  t\  Beeston  (1875), 
1  Ex.  D.  13. 

(qq)  See,  however,  s.  121,  note  (/>), 
and  cases  there  cited. 

(r)  BuUer  v.  Harrison  (1777),  2 
Cowp.  565 ;  i.e.,  as  Judge  Duer 
observes,  supposing  the  circum- 
stances to  be  such  that  the  broker 
had  a  right  to  revoke  the  credit  he 
had  given  to  the  assured;  2  Duer, 
269,  n.  (a) ;  Holland  v.  Kuasell  (1861), 
1  B.  &  S.  424  ;  30  L.  J.  Q.  B.  308 ; 
4  B.  &  S.  14  ;  32  L.  J.  Q.  B.  297. 

(s)  Castelli  v.  Boddington  (1852), 

I  E.  &  B.  66 ;  22  L.  J.  Q.  B.  5 ; 
Luckie  v.  Bushby  (1853),  13  C.  B. 
864  ;  Thompson  v.  Redman  (1843), 

II  M.  &  W.  487  ;  Pellas  v.  Neptune 
Marine  Ins.  Co.  (1879),  5  C.  P.  D.  34. 
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Id  bank- 
ruptcy. 


Sect.  110.  it  be  a  valued  policy  (t).  It  consequently  follows  that  any 
claim  for  such  a  loss  cannot  give  a  right  of  set-off,  in  the 
strict  sense  in  which  that  term  was  used  in  the  old  statutes  of 
set-off.  This  point  is,  however,  not  of  so  much  importance 
as  it  used  to  be,  inasmuch  as  by  modern  practice  a  defendant 
can  by  oounterolaiming  usually  secure  most,  if  not  all,  the 
advantages  which  he  formerly  could  only  obtain  in  oases 
where  he  was  entitled  to  set-off  (u). 

It  is  nevertheless  still  important,  in  the  event  of  the  bank- 
ruptcy of  one  of  the  parties,  say  of  the  underwriter  or  of 
the  broker,  to  consider  the  question  of  the  right  of  set-off 
in  the  wider  sense  (v)  in  which  the  expression  is  used  in  the 
Bankruptcy  Act,  1883.  The  right  depends  on  whether  there 
have  been,  in  relation  to  the  policy,  mutual  "  oredits,  debts,  or 
other  dealings  "  between  the  parties  within  the  meaning  of 
sect.  38  of  that  Act. 

"  The  principle  of  the  mutual  credit  clause,"  says  Tindal, 
C.  J.,  after  a  luminous  review  of  the  whole  course  of  legisla- 
tion on  the  subject,  "  is  this,  that  where  persons  have  dealt 
with  each  other  on  mutual  credit,  and  one  of  them  becomes 
bankrupt,  the  account  shall  be  settled  between  them,  and  the 
balance  only  payable  on  either  side.  Prom  the  earliest  prac- 
tice to  the  latest  provision  by  statute,  the  object  seems  to 
have  been  that  the  account  should  be  settled  as  between 
merchant  and  merchant,  and  whatever  would  be  in  ordinary 
practice  a  pecuniary  item  in  such  account,  should  be  the 
subject  of  set-off  "  (a?). 


Principle  of 
the  mutual 
credit  clause 


(*)  King  v.  Walker  (1863),  2  H. 
&  C.  384 ;  3  ibid.  209 ;  33  L.  J.  Ex. 
167,  325. 

(«)  Similarly,  Young  v.  Kitchin 
(1878),  3  Ex.  D.  127  (approved  in 
Government  of  Newfoundland  v. 
Newfoundland  Ry.  Co.  (1887),  13 
App.  Cas.  199),  shows  that  in  an  action 
by  the  assignee  of  a  debt  a  defendant 
with  cross-claims  is,  as  against  the 
plaintiff,  in  as  good  a  position 
whether  his  cross-claims  are  liqui- 
dated or  unliquidated. 


(v)  See  per  Parke,  B.,  in  Forster 
t>.  Wilson  (1843),  12  M.  &  W.  203 ; 
see  also  Isberg  v.  Bowden  (1853),  22 
L.  J.  Ex.  322. 

(*)  Gibson  v.  Bell  (1835),  1  Bing. 
N.  C.  743,  754  ;  see  also  Hose  v. 
Hart,  2  Smith's  Leading  Cases; 
and  Palmer  v.  Day,  [1895]  2  Q.  B. 
618.  It  is  immaterial  whether  a 
debt  is  liquidated  or  not  (Peat  v. 
Jones  (1881),  8  Q.  B.  D.  147) ;  and 
even  if  the  amount  of  a  liability  be 
not  ascertainable  until  after  the  date 
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111.  "We  have  seen  that  the  ordinary  relations  between  the  Sect:  111. 
three  parties  to  the  contract  result  in  this,  that  the  broker  is 
the  debtor  of  the  underwriter  for  premiums,  and  the  under- 
writer the  debtor  of  the  assured  for  losses.  PrirnA  facie, 
therefore,  there  is  no  such  mutuality  between  the  claim 
of  the  underwriter  against  the  broker  for  the  premium 
(as  a  claim  of  principal  against  principal)  and  the  claim  of 
the  broker  against  the  underwriter  for  losses  and  returns  (a 
claim  of  agent  against  principal)  as  to  entitle  the  broker 
(whether  in  cases  of  solvency  or  bankruptcy)  to  set  off  the 
latter  claim  against  the  former  (y).  Hence,  in  many  of  the 
cases,  we  shall  observe  the  endeavour  has  been  to  show  that 
this  primA  facie  objection  did  not  apply,  but  that  the  broker, 
from  his  course  of  dealing,  either  generally  or  in  the  par- 
ticular transaction,  must  be  taken  as  standing  in  the  place 
of  the  assured,  and  entitled,  as  principal,  to  claim  losses  and 
returns  from  the  underwriter. 

One  of  the  earliest  reported  cases  in  which  the  effect  of 
this  clause  (z)  on  claims  arising  out  of  policies  of  assurance, 
as  between  the  assignees  of  the  bankrupt  underwriter  and  the 
broker,  came  before  the  Courts,  was  Wilson  v.  Creighton,  Wilson  r. 
decided  in  1782.  It  was  an  action  by  the  assignees  of  a 
bankrupt  underwriter  against  an  insurance  agent  for  pre- 
miums  passed  in  account  in  the  usual  way.  The  defendant 
claimed  to  set  off  losses  and  returns  of  premium  due  to  him 
from  the  bankrupt  on  the  same  risks.  He  had  not  acted  del 
credere,  but  simply  as  agent  in  this  country  for  various  foreign 
correspondents,  effecting  the  policies  on  goods  consigned  by 
him  to  his  principals  abroad,  to  all  of  whom,  except  one,  he 
was,  at  the  time  of  action  brought,  in  advance,  more  or  less, 
on  the  insurance  account  between  them.     The  Court  (Lord 

of  the  receiving  order,  it  may  never-  pay    the   assured   forthwith.      The 

theless  be  the  subject  of  set-off :  In  reasoning  in  the  text  would  not  ap- 

re  Daintrey,  Ex  parte  Mant,  [1900]  ply  to  such  a  ease. 
1  Q.  B.  546  (G.  A.).  (?)  Or  the  corresponding  clause  in 

(y)  It  is,  however,  a  common  prac-  the  Act  then  in  force.    On  the  point 

tioe  for  the  broker,  on  receiving  credit  of  *  'mutuality' '  the  old  decisions  are 

for  a  claim  from  the  underwriter,  to  still  of  effect. 
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Grove  v. 
Dubois. 


fleet.  Ill,  Mansfield,  Willes,  Ashurst  and  Buller,  JJ.),  unanimously 
held  that  the  losses  and  returns  of  premium  were  not  the  sub- 
jeot  of  set-off  under  the  mutual  credit  olause,  because  there 
was  no  mutuality — the  debts  were  in  different  rights  and  due 
to  different  parties  (a). 

The  next  case  in  which  the  question  arose  was  the  often-cited 
one  of  Grove  v.  Dubois,  1786,  also  an  action  by  the  assignees 
of  a  bankrupt  underwriter  for  premiums.  The  defendant 
had  effected  the  policies  in  his  own  name  with  the  bankrupt 
for  foreign  correspondents,  unknown  to  the  bankrupt,  under 
a  commission  del  credere,  being  debited  in  his  underwriter's 
accounts  for  premiums,  and  always  retained  the  policies  in  his 
owiT  hands.  Under  these  ciroumstanoes  the  Court  of  King's 
Bench  held,  that  the  defendant  had  a  right,  under  the  mutual 
credit  olause,  to  the  set-off  he  claimed  (b). 

112.  In  this  case  three  points  must  be  particularly  noticed: — 
1st,  the  insurance  agent  had  effected  the  policies  in  his  own 
name,  on  account  of  whom  it  might  concern,  so  that  his 
employers  were  unknown  to  the  underwriter ;  2nd,  he  always 
retained  the  policies  in  his  own  hands ;  3rd,  he  acted  for  his 
employers  on  a  commission  del  credere.  The  ground  of  the 
decision,  therefore,  might  well  have  been  that  the  insurance 
agent  appeared,  from  all  these  circumstances,  to  have  been  the 
only  party  of  whom  the  underwriters  knew  anything  in  the 
transaction ;  in  fact,  as  Lord  Ellenborough  says,  in  Cumming 
r.  Forrester,  "  that  the  dealing  was  with  him  as  principal "  (c), 
and  therefore  that  it  might  be  inferred  that,  as  he  gave  them 
credit  for  premiums,  so  they  gave  him  credit  for  losses. 

Lord  Mansfield,  however,  certainly  put  the  decision  of  the 
Court  entirely  on  the  last  of  the  above-mentioned  oiroum- 


Remarkson 
Grove  p. 
Dubois. 


Lord  Mans- 
field on  the 
effect  of  a 


(a)  Wilson  v.  Creighton  (1782), 
cited  in  1  T.  E.  113,  and  reported  in 
3  Dougl.  132. 

($)  Grove  v.  Dubois  (1786),  1  T.  R. 
112. 

(c)  In  Cumming*.  Forrester  (1813), 
1  M.  &  S.  498.    Again,  in  Parker  v. 


Smith  (1812),  16  East,  386,  Lord 
Ellenborough  speaks  of  Grove  v. 
Dubois  as  having  been  determined 
on  the  special  ground  that  the  deal- 
ings with  the  broker  in  respect  of 
his  commission  del  credere  were  con- 
sidered as  virtually  had  with  the 
assured  themselves. 
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stances.     "The  whole  turns,"  says  his  Lordship,  "on  the    fleet.  112. 
nature  of  a  commission  del  credere.    Then  what  is  it  P    It  is  commission 

del  cTcderc 

an  absolute  engagement  to  the  principal  from  the  broker  that 
makes  him  liable  in  the  first  instance  "  (d). 

Lord  Ellenborough  and  Sir  Vicary  Gibbs,  especially  the  9^™  of 
latter,  frequently  professed  their  inability  to  understand  the  borough  and 

•  •  Sip  V  Gibbs 

ground  of  the  decision  as  thus  stated  by  Lord  Mansfield  (e); 
they  refused,  however,  to  disturb  the  case,  which,  as  it  had 
been  long  acted  upon,  might  have  been  attended  with  incon- 
venience ;  but,  on  the  other  hand,  they  carefully  avoided  ap- 
plying it  by  analogy  to  other  cases,  as  will  sufficiently  appear 
by  the  following  decisions  : — 

113.  The  assignees  of  a  bankrupt  underwriter  sued  defend-  Koster  v. 
ants,  insurance  brokers,  for  premiums  due  from  them  before  right  of 
the  bankruptcy  on  the  balance  of  their  underwriting  account  ^£j£?5£ ^ 
with  the  bankrupt,  upon  nineteen  policies  of  insurance  which  off  lofl8ee  » 

,  an  action  by 

they  had  effected  with  the  bankrupt.     The  defendants  acted  the  assignees 

under  a  del  credere  commission  for  their  employers ;  but  this  underwrite/ 

fact  was  not  known  to  the  bankrupt.    The  defendants  claimed  *or  Premmms» 

to  be  allowed  to  set  off,  as  mutual  credits,  unadjusted  losses 

due  from  the  bankrupt,  before  his  bankruptcy,  on  the  account 

current  between  them,  and  for  which  they,  the  defendants, 

had  given  credit  in  aocount  with  their  respective  principals. 

It  appeared,  that  five  out  of  the  nineteen  policies  were  effeoted 

by  defendants  in  their  own  name  and  on  their  own  aocount : 

as  to  these,  the  Court  allowed  the  claim  of  set-off  on  the 

authority  of  Grove  v.  Dubois :    four  out  of  the  nineteen 


(d)  1  T.  R.  115. 

(e)  Lord  Ellenborough  says :  "I 
cannot  conceive  how  a  contract  be- 
tween A.  and  B.  can  vary  the  rights 
between  B.  and  a  third  person,  who 
is  a  stranger  to  it,  and  empower  B. 
to  set  np  a  claim  upon  him  derived 
from  that  contract":  1  M.  &  S.  498. 
See  also  in  Koster  v.  Eason  (1813), 
2  M.  &  S.  117 ;  and  Morris  v.  Cleasby 
(1816),  4  M.  &  S.  666 ;  Hornby  v. 
Lacy  (1817),  6  M.  &  S.  166.    Gibbs, 


G.  J.,  declared  that  he  had  often 
endeavoured,  but  in  vain,  to  discover 
the  principle  on  which  Grove  and 
Dubois  was  founded.  See  Baker  v. 
Langhorn  (1816),  2  Marshall's  R.  at 
p.  216,  S.  C,  6  Taunt.  519 ;  see  also 
Peele  v.  Northoote  (1817),  7  Taunt. 
478.  The  American  jurists  treat  the 
case  of  Grove  v.  Dubois  as  clearly 
overruled  on  this  point  by  the  sub- 
sequent authorities.  See  2  Duer, 
375,  who  collects  them  all. 
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fleet- 113.  policiee  were  in  the  name,  but  not  <m  the  account,  of  the 
defendants ;  as  to  these  also  the  Court  held  that  the  right  of 
set-off  might  be  claimed,  because  upon  these  policies  the 
defendants  could  sue  in  their  own  names  and  on  their  own 
account,  provided  they  had  a  lien  on  the  policies,  or  had  paid 
the  losses  oyer  to  their  employers;  and  the  bankrupt,  by 
subscribing  to  a  policy  so  effected,  had  consented  that  they 
should  stand  as  principals,  and  be  considered  as  giving  him 
credit  on  the  policy  at  their  own  risk  and  on  their  own 
account.  The  remaining  ten  out  of  the  nineteen  policies  were 
neither  in  the  name  nor  on  the  account  of  the  defendants,  and 
as  to  these  the  Court  held,  on  the  ground  of  want  of  mutuality 
of  credit,  that  the  claim  of  set-off  could  not  be  allowed; 
because  upon  these  policies  the  defendants,  even  though  they 
had  a  lien,  or  had  paid  over  losses,  could  never  sue  in  their 
own  names,  but  only  in  the  names  of  their  principals,  nor  had 
the  bankrupt  consented  that  as  to  these  policies  they  should 
ever  stand  as  principals,  so  as  to  be  considered  as  giving  him 
credit  on  their  own  risk  and  on  their  own  account :  the 
guarantee  of  the  bankrupt's  solvency,  given  by  defendants  to 
their  employers  under  the  commission  del  credere,  being  a 
transaction  to  which  the  bankrupt  was  not  privy,  could  not 
affect  the  rights  of  the  parties  (/).  With  regard  to  these  ten 
policies  also,  the  Court  considered  that  the  right  of  the 
defendants  to  set  off  losses  was  precluded  by  the  fact  that 
they  had  not  actually  paid  over  such  losses  to  their  principals, 
but  only  allowed  them  in  account  (g). 

Parker*.  114,  An  agent  who  has  a  lien  upon  a  policy  which  he  has 

Ja^H38fcO'JW5  w  %   CMS    v^^  

right  of  effected  in  his. own  name,  though  not  on  his  own  account,  may 

has  alien  on  a  ^  °^  losses,  as  mutual  credits,  in  an  action  brought  against 
ofl^loseeB  in  ^m  ^  ^e  assignees  of  a  bankrupt  underwriter  for  premiums, 
an  action  for    due  before  the  bankruptcy,  even  though  he  has  not  a  del 

premiums  by  .  . 

the  assignees  credere  commission ;  e.g.  the  consignees  of  a  cargo,  having  a 
underwriter?   ^en  thereon  in  respect  of  bills  drawn  on  them  on  account  of 

(/)  Koster  *.  Eason  (1813),  2  M.  &  S.  112. 
(?)  Ibid.  119. 
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such  cargo  (h).    "Here,"  sold  Lord  Ellenborough,  "if  the    Beet.  114. 
parties  had  not  had  a  lien,  their  names  would  have  stood  on 
the  policy  as  mere  naked  names,  not  coupled  with  an  interest; 
but  they  may  have  an  interest  not  only  by  a  del  credere  com- 
mission, but  also  by  a  lien"  (t). 

Accordingly,  in  a  similar  action  against  a  broker  who  had  Davies  v. 
effected  a  policy  in  his  own  name  at  the  request  of  a  principal,  wnkiMon- 
who  was  indebted  to  him  at  the  time  in  a  greater  sum  than 
that  which  the  broker  claimed  to  set  off  in  the  action,  the 
Court  of  Common  Pleas  held,  on  the  authority  of  the  case 
just  cited,  that,  as  the  broker  himself  might  have  sued  on  the 
policy,  and  had  a  lien  on  it  for  more  than  the  amount  of  his 
set-off,  he  might  be  allowed  to  reduce  the  claim  of  the 
assignees  by  availing  himself  of  such  defence,  though  he  did 
not  aot  under  a  del  credere  commission  (J), 

In  1858  the  prinoiple  underlying  these  decisions  was  again  Lee  v.  Bullen. 
brought  into  question  in  the  case  of  Lee  v.  Bullen.  That 
was  an  action  for  premiums  by  assignees  of  a  bankrupt 
underwriter  against  brokers,  who  pleaded  a  set-off  for  return 
of  premiums  and  for  losses.  The  policies  had  been  effected 
by  the  defendants  in  their  own  names,  "~F  as  agents," 
they  had  given  the  assured  a  del  credere  guaranty,  and  con- 
tinued to  hold  the  policies.  Lord  Campbell,  C.  J.,  said, 
"Both  on  prinoiple  and  aooording  to  decided  oases,  I  am 
quite  clear  that  the  facts  raised  a  good  defenoe.  There  was 
mutual  credit  between  the  parties ;  the  underwriter  trusts  the 
brokers  for  the  premiums,  and  they  on  the  policy  trust  him 
that  he  will  fulfil  his  engagement.  The  policy  being  effected 
in  the  names  of  the  defendants,  and  they  guaranteeing  the 
solvency  of  the  underwriter,  the  defendants  are  not  merely 
nominal  contractors,  but  had  a  real  interest  in  the  contract. 
This,  therefore,  is  a  case  of  mutual  credit,  both  on  principle 
and  the  oases  decided.  Koster  t\  Eason  and  Parker  v.  Beasley 
are  especially  in  point  as  to  the  construction  to  be  put  on  the 

(A)  Parker  9.  Beaaley  (1814),  2  M.  &  S.  423. 

(•)  Ibid.  427. 

U)  Davies  p.  Wilkinson  (1828),  4  Blng.  573. 
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Sect.  114.    mutual  credit  clauses  as  between  an  underwriter  and  the 
person  thus  effecting  the  policy  "  (k). 

Baker*.  115.  "Where,  however,  brokers,  not  having  a  del  credere 

Lianghorn.  . 

commission,  effected  the  policy  in  their  own  names,  but 
expressly  on  the  face  of  the  polioy  "  as  agents,"  Gibbs,  C.  J., 
held,  that  although  they  had  always  retained  the  policy  in 
their  own  hands,  they  could  not  set  off  losses  in  an  action  by 
the  assignees  for  premiums  (/).  "  If,"  said  the  Chief  Justice, 
"  I  underwrite  for  A.  B.  in  his  own  name  without  proof  that 
he  is  acting  for  another,  I  must  take  him  to  be  the  principal ; 
but  if  he  be  acting  expressly  as  agent,  I  know  that  he  is  not 
the  principal,  and  that  any  contract  I  may  enter  into  with 
Peele  v.  him  is  not  a  contract  of  insurance  "  (m).     The  result  was  the 

same  in  a  case  where  a  broker  effected  a  policy,  not  in  his  own 
name  or  account,  but  in  the  name  and  on  the  account  of  his 
principals,  under  a  commission  del  credere  (w),  and  it  was 
proved  that  the  policy  had  throughout  remained  in  the  hands  of 
the  assured.  The  underwriter  having  become  bankrupt,  his 
assignees  sued  the  broker  for  premiums  due  before  the  bank- 
ruptcy :  the  broker  claimed  to  set  off  losses  which  had  not  only 
accrued  before  the  bankruptcy,  but  which  had  actually  been 
paid  over  by  the  broker  to  his  employers  before  that  event. 

Sir  Vioary  Gibbs,  however,  disallowed  his  claim  on  the 
grounds, — 

1.  That  the  policy  was  not  effected  in  the  name  of  the 
broker  at  all. 

2.  That  it  was  not  left  in  his  hanjls. 

3.  That  the  mere  fact  of  its  having  been  effected  del  credere 
could  not  alter  the  relations  of  the  broker  and  the  under- 
writer, nor  let  in  the  claim  to  set  off ;  for  the  guarantee 
of  the  underwriter's  solvenoy  interested  no  one  but  the 


(*)  Lee  9.  Bullen  (1858),  27  L.  J.  (m)  2  Marshall's  B.  216. 

Q.  B.  161 ;  8  E.  &  B.  692,  n.  (»)  A  declaration  was  written  on 

(I)  Baker  v.  Langhorn  (1816),  2  the  polioy  that  it  was  agreed  that 

Marshall's  R.  216;  6  Taunt.  519,  the   broker   should   guarantee    the 

S.  C;  4  Gamp.  396.  underwriters  thereon. 
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assured,  who  paid  the  broker  aooordingly  his  commission  del    Sept.  115. 
credere  (o). 

116.  The  oases  hitherto  considered  have  turned  upon  the  JMgnt  of 

broker  to 

right  of  the  broker  to  deduct  losses  from  premiums ;  those  make  de- 
which  follow  relate  to  the  broker's  right  to  make  a  similar  r^^t  of* 
deduction  in  respect  of  returns  of  premium,  and  depend  upon  retur?fl  of 
different  principles. 
The  amount  of  premium  ultimately  payable  to  the  under-  Principles  on 

•x  £  i.i      j  j  x-  •  i_-  i_  whioh  it  rests. 

writer  may  very  frequently  depend  on  contingencies  which 
cannot  for  some  time  be  ascertained ;  as,  for  instance,  where 
goods  coming  from  abroad  are  insured  at  a  premium  of  ten 
guineas  per  cent.,  to  be  reduced  to  five  if  the  ship  sail  with 
convoy,  and  to  be  further  reduced  in  case  of  short  interest; 
the  amount  of  premium,  in  fact,  payable  cannot  in  such  case 
be  ascertained  until  it  be  known  whether  the  ship,  in  fact, 
sailed  with  convoy  or  not,  and  whether  the  interest  really 
falls  below  the  amount  insured  (p). 

Aooordingly,  the  general  custom  as  between  insurance  Usage  as  to 
brokers  and  underwriters  was  (q),  that  if  on  the  settlement  of  {^££2^ 
their  mutual  acoount  there  were  any  returns  of  premium  then  wtunia  o* 

.  premium. 

pending,  the  balance  of  the  account,  instead  of  being  paid 
over,  became  the  first  item  of  account  for  the  ensuing  year, 
and  the  pending  returns  of  premium,  as  they  successively 
became  due,  were  carried  to  the  debit  of  the  underwriter  in  such 
subsequent  account,  and  the  adjusted  balance  was  not  paid 


(o)  Peele  r.  Northcote  (1817),  7 
Taunt.  478.  See,  too,  Ex  parte 
White  (1870,  1871),  L.  R.  6  Ch.  at 
p.  403,  per  Mellish,  L.  J. 

(p)  A  more  modern  illustration 
would  be  the  case  of  a  steamer  in- 
sured for  twelve  months  with  broad 
liberties  of  trading,  say,  at  eight 
guineas  per  cent.,  with  a  return  of 
one  guinea  per  cent,  should  she  be 
engaged  solely  in  Eastern  voyages. 

(q)  This  custom  is  now  quite  ex- 
tinot.    Returns  of  premium  are  now 


dealt  with  as  losses  or  averages.  The 
underwriter  is  credited  with  the 
agreed  initial  premium,  and  if  a 
return  is  afterwards  found  to  be 
due,  it  is  adjusted  on  the  policy 
and  credited  to  the  broker,  just  as 
a  loss  would  be  adjusted  or  credited. 

It   has   nevertheless  been   thought 

neoessary  to  retain  in  the  text  the 

passages  and   decisions  relating  to 

the  old  practice,  for  the  sake  of  the 

principles  which  they  illustrate. 
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Sect,  lie,    over  to  the  underwriter  until  all  returns  of  premium  were 
actually  ascertained  and  deducted  (r). 
J^pri  Until  the  sum  to  be  deducted  for  returns  of   premium 

is  ascertained — that  is,  in  other  words,  until  the  events 
are  determined  upon  which  the  amount  of  premium,  actually 
payable  to  the  underwriter,  depends — the  broker  is  the 
mutual  agent  of  the  assured  and  the  underwriters,  for  the 
one  to  pay  and  for  the  other  to  receive  (*). 

Either  party  may,  indeed,  determine  this  agency  when  he 
pleases :  the  assured  by  taking  the  policy  out  of  the  hands  of 
the  broker  who  has  effected  it,  paying  him,  of  course,  what 
he  owes  him  at  the  time,  and  placing  it  in  the  hands  of  another 
broker  to  get  it  adjusted  (t) ;  and  the  underwriter  by  at  once 
calling  on  the  broker  for  the  full  premium,  leaving  nothing 
in  reserve  in  the  broker's  hands  to  answer  any  returns  of 
premium  that  the  underwriter,  at  a  subsequent  time,  may  be 
bound  to  pay  the  assured  (w). 

If,  however,  the  underwriter  do  not  determine  the  broker's 
agency  before  the  event  arises  on  which  the  return  of  premium 
depends,  the  broker  still  continues  his  agent  for  the  deduction 
of  such  return  from  the  full  amount  of  premium ;  and,  con- 
sequently, when  the  underwriter  brings  his  action  against 
the  broker  for  such  full  amount  of  premium,  the  broker  is 
entitled  in  his  defence  to  set  off  the  amount  of  returns  which, 
as  his  agent,  he  was  authorized  to  deduct. 

The  single  question,  then,  as  to  the  broker's  right  to  set 
off  returns  in  an  action  for  premiums  was  considered,  under 
the  old  practice,  to  resolve  itself  into  this :  Was  or  was  not 
his  agency  determined  before  the  right  to  returns  of  premium 
aocrued? 

Hence,  where  the  underwriter  himself  sued  the  broker  for 
premiums,  the  Court  held,  that  the  broker,  although  not  acting 
under  a  del  credere  commission,  might  deduct,  by  way  of 

(r)  See Goldachmidt v.  Lyon  (1812),  pj  pg,.  Mansfield,  C.  J.,  in  Minett 

4  Taunt.  535.  Forrester  (1811),  4  Taunt.  543. 

(«)  Per  Lord  EUenborough  in  Shee  v        " 

r.  darkaon  (1810),  12  East,  510.  M  JK*  544. 
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set-off,  sums  due  for  returns  of  premium,  though  it  did  not  Sect.  lie. 
appear  that  the  broker  had  either  received  the  premiums 
from  his  principals  or  credited  them  with  returns  of  premium ; 
and  although  the  return  of  premium  claimed  to  be  deducted 
had  never  been  adjusted  as  between  the  broker  and  the 
underwriter  (v). 

117.  As,  however,  the  authority  thus  given  by  the  under-  Death  or 
writer  ceases  ipso  facto  by  his  bankruptcy  or  his  death,  the  SnderwriSr°f 
broker  cannot  avail  himself  of  this  defence  when  the  action  terminates 

broker  b 

is  brought  by  the  assignees  of  a  bankrupt  or  the  executors  of  agency. 
a  deceased  underwriter,  unless,  indeed,  the  sums  payable  by 
way  of  returns  of  premium  have  been  actually  adjusted  in 
account  between  the  broker  and  the  underwriter  before  the 
bankruptcy  or  the  death. 

Thus,  where  the  assignees  of  a  bankrupt  underwriter  Minett*. 
brought  their  action  against  a  broker  for  premiums  due  on  ForreBter- 
two  polioies  of  insurance,  in  respect  of  which  he  claimed  to 
deduct,  by  way  of  set-off,  certain  sums  for  returns  of  pre- 
mium, and  it  appeared  that  the  events  which  entitled  the 
broker  to  make  this  deduction  had  occurred  and  become 
known  to  him— on  the  one  policy  before  the  bankruptcy ;  on 
the  other  policy  not  till  after  that  event ;  but  that  no  adjust- 
ment had  been  made  on  either  policy:  the  Court  held,  that, 
as  the  agency  of  the  broker  had  been  determined  by  the 
bankruptcy  of  the  underwriter,  he  was  not  entitled  to  this 
set-off  either  on  the  one  policy  or  on  the  other  («?).  Upon 
the  same  principles  the  Court  of  King's  Benoh  subsequently 
decided  in  a  similar  action  the  three  following  points : — 

1.  That  no  such  returns  of  premium  can  be  set  off  against  Parker  v. 
a  claim  by  the  assignees  of  a  bankrupt  underwriter  for  pre- 
miums, even  though  forming  part  of  an  adjusted  account, 
where  the  events  entitling  to  such  returns  were  not  known  to 
have  happened  until  after  the  adjustment. 

(t>)  Shee  v.  Clarkson  (1810),  12  East,  507. 

(w)  Minett  v.  ForreBter  (1811),  4  Taunt.  641 ;  Goldsohmidt  v.  Lyon  (1812), 
4  Taunt.  634. 

VOL.  I.  L 
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Beet.  117. 


Houston  v. 
Robertson. 


Whether  the 
broker  be 
acting  del 
credere  or  not 
makes  no 
difference : 
Houston  v. 
Bordenaye 


2.  That  no  such  set-off  can  be  allowed  where  the  events 
entitling  to  the  return  happened  before  the  bankruptcy,  but 
the  amount  of  return  claimed  was  never  adjusted  with  the 
bankrupt. 

3.  That  such  set-off  cannot  be  allowed  in  any  case  where 
the  events  entitling  to  the  return  are  not  known  till  after  the 
bankruptcy  (x). 

The  Court  of  Common  Pleas  extended  the  same  principles 
to  actions  brought  by  the  executors  of  a  deceased  under- 
writer, and  decided  that  no  set-off  oould  be  allowed  in  respect 
of  returns  of  premium,  the  events  entitling  to  whioh  were 
not  known  till  after  the  underwriter's  death  (y).  In  a  subse- 
quent case  they  also  explicitly  decided  that  all  these  rules 
applied  exactly  in  the  same  way,  whether  the  broker  acted 
under  a  del  credere  commission  or  not  (a).  And  very  recently 
the  same  principles  have  been  held  to  apply  to  a  case  where 
a  broker  was  sued  by  the  underwriter's  trustee  for  sums  which, 
subsequently  to  the  bankruptcy,  he  had  received  on  the  under- 
writer's account  for  certain  salvages  on  losses  which,  prior  to 
his  bankruptcy,  the  underwriter  had  paid.  It  was  held  by 
Collins,  J.,  that  he  was  not  entitled  to  deduct  from  the 
amount  so  received  by  him  payments  to  the  assured  for  losses 
whioh  he  had  made  in  pursuance  of  his  del  credere  obliga- 
tion^). 

Such,  then,  are  the  principal  decisions  that  have  taken  place 
on  the  right  of  the  broker  to  set  off  losses  and  returns  of  pre- 
mium in  aotions  brought  against  him  by  the  underwriter  for 
his  premiums — decisions  complicated  from  the  variety  of  cir- 
cumstances involved  in  them,  and  from  the  difficulty  of  recon- 
ciling the  relations  arising  out  of  the  actual  course  of  dealing 
between  the  broker  and  the  underwriter  with  those  which 
flow  from  the  general  prinoiple  that  the  underwriter  is  debtor, 
not  to  the  broker,  but  to  the  assured. 


(x)  Parker  v.  Smith  (1812),  16 
East,  382. 

(y)  Houston  v.  Robertson  (1816),  6 
Taunt.  448  ;  2  Marshall's  R.  138. 


(2)  Houston  v.  Bordenaye  (1816), 
6  Taunt.  451  ;  2  Marshall's  B.  141. 

(a)  Elgood  v.  Harris,  [1896]  2 
Q.  B.  491. 
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118.  The  oases  above  discussed  seem  to  support  the  follow-    Sect.  118. 
ing  positions  (b) : — 

1.  In  respect  of  setting  off  losses — 


Summary  of 
the  positions 
established  by 

a.  Where  bankruptcy  has  intervened,  and  the  aotion  is  m  respect, 
brought  on  behalf  of  the  creditors  of  the  bankrupt  under-  $&£?** 
writer,  the  broker  who  has  effected  the  polioy  in  his  own  2nd,  to  setting 

.  off  returns  of 

name  and  on  his  own  account,  or  in  his  own  name,  but  on  premium. 

the  account  of  his  principals  (provided  in  this  last  case  he  has 

also  a  lien  on  the  polioy  to  the  extent  of  his  set-off),  may  set 

off  losses  allowed  to  him  on  account  by  the  underwriter  before 

his  bankruptcy,  though  unadjusted,  because  losses  so  allowed 

in  account  are  mutual  credits  within  the  meaning  of  those 

words  in  the  Statutes  of  Bankruptcy  (c). 

b.  But  where  he  effects  the  polioy  both  in  the  name  and 
on  account  of  his  principals ;  or  where,  when  effected  in  his 
own  name,  but  on  their  account,  he  has  no  lien  on  it ;  or 
where  he  effects  it  in  his  own  name,  but  expressly  on  the  face 
of  the  policy  as  agent,  he  has  no  such  right  of  set-off,  even 
though  he  acts  under  a  del  credere  commission  (d). 

c.  For  a  del  credere  commission,  being  a  contract  wholly 
between  the  broker  and  the  assured,  cannot  affect  the  mutual 


(b)  The  summary  which  here  fol- 
lows is  taken  from  the  2nd  edition 
of  this  work,  pp.  139,  140.  It  is 
conceived,  however,  that  the  modern 
tendency  is  rather  to  treat  these  and 
similar  questions  as  questions  of  fact, 
each  to  be  determined  according  to 
circumstances,  the  question  in  each 
ease  being,  Did  or  did  not  the  broker 
intend  to  insure  on  his  own  behalf, 
or  as  agent  merely  for  the  assured  ? 
In  the  former  case  he  will  be  en- 
titled to  setoff;  in  the  latter  he 
will  not.  The  fact  of  the  broker's 
receiving  a  del  credere  commission, 
the  fact  of  the  policy  being  expressed 
to  be  in  his  name,  and  of  his  retaining 
the  policy  in  his  own  hands,  are  none 
of  them  conclusive,  though  each  of 
them  important  pieces  of  evidence 


in  his  favour.  Apart  from  other 
circumstances  which  might  lead  to 
a  contrary  conclusion,  a  modern  tri- 
bunal would  probably,  upon  proof  of 
the  several  facts  and  oiroumstanoes 
detailed  in  the  text,  arrive  at  the 
several  positions  indicated — rather, 
however,  as  questions  of  fact  than 
of  law. 

(e)  Grove  v.  Dubois  (1786),  1  T.  R. 
112  ;  Roster  v.  Eason  (1813),  2  M.  & 
S.  112 ;  Parker  v.  Beasley,  ibid  423 ; 
Davies*.  Wilkinson  (1828),  4  Bing. 
673  ;  Lee  v.  Bullen  (1858),  27  L.  J. 
Q.  B.  161 ;  8  E.  &  B.  692. 

(<*)  Koster  v.  Eason  (1813),  2  If. 

&  S.  112 ;  Baker  v.  Langhorn  (1816), 

6  Taunt.  519;  Peele  v.  Northoote 

(1817),  7  Taunt.  478. 
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Sect.  118.    rights  and  liabilities  of  the  broker  and  the  underwriter ;   and 
therefore  does  not,  per  se,  and  without  other  requisites,  entitle 
the  broker  to  his  right  of  set-off  (e). 
2.  As  to  returns  of  premium  (/) — 

a.  The  broker,  being  the  agent  of  the  underwriter  for 
deducting  returns  of  premium  in  the  aooount  between  them, 
may,  in  an  action  by  the  underwriter  himself  for  premiums, 
set  off  sums  due  for  returns  of  premium  (g). 

b.  But  the  death  or  bankruptcy  of  the  underwriter 
operates  as  a  revocation  of  this  agency,  and  the  broker,  there- 
fore, cannot,  in  an  action  by  the  trustee  in  bankruptcy,  or  by 
the  executors,  set  off  unadjusted  returns  of  premium,  whether 
the  events  entitling  to  those  returns  were  known  before  or 
after  the  death  or  bankruptcy  (A). 

Effect  of  119.  In  the  usual  course  of  business,  the  policy  is  left  in 

iT*^LS^A^  the  hands  of  the  broker  until  the  settlement  of  claims.  This 
fact  alone  is  primd  facie  evidence  of  authority  from  the  assured 
to  the  broker  to  act  as  his  agent  in  all  matters  arising  on  the 
policy — to  claim  and  receive  returns  of  premium,  to  settle 
losses,  and  to  receive  the  amount  of  them  in  cash,  or,  if  the 
assured  is  cognizant  of  the  usage  at  Lloyd's,  to  pass  them  in 
account — probably  to  do  all  that  is  incidentally  necessary  for 
carrying  out  the  contract  contained  in  the  polioy  thus  left  in 
his  hands  (t). 

Whenever  the  assured  leaves  the  polioy  in  the  hands  of  the 
insurance  broker  for  the  purpose  just  explained,  the  broker  is, 

Taunt.  641 ;   GoldBchmidt  v.  Lyon 


in  the  bands 
of  the 
brokers. 


Duty  of 
broker  thus 
entrusted 


(*)  Peele  v.  Northoote  (1817),  7 
Taunt.  478 ;  Houston  v.  Bordenave 
(1816),  6  Taunt.  451  ;  Elgood 
v.  Harris,  [1896]  2  Q.  B.  491. 

(/)  As  has  been  already  pointed 
out,  the  alteration  in  the  oourse  of 
business,  by  which  returns  of  pre- 
mium are  now  regarded  and  treated 
as  losses  on  the  policy,  has  rendered 
obsolete  the  distinction  which  was 
properly  drawn  by  Arnould. 

(g)  Shee  v.  Glarkson  (1810),  12 
East,  607. 

(A)  Minett  v.  Forrester  (1812),  4 


(1812),  ibid.  634 ;  Parker  v.  Smith 

(1812),   16  East,   382;   Houston  *. 

Robertson    (1816),   6   Taunt.    448  ; 

Houston    v.    Bordenave    (1816),    6 

Taunt.  451. 

(t)  See  the  cautiously  expressed 
opinion  of  Blackburn,  J.,  in  Xenos 
v.  Wickham  (1863),  14  0.  B.  N.  S. 
452  ;  33  L.  J.  C.  P.  13,  21 ;  Richard- 
son  f7.  Anderson  (1807),  1  Gamp. 
43,  n. ;  Goodson  v.  Brooke  (1816), 
4  Camp.  163. 


CHAP.  VI.]  IN  SEA.  INSURANCE.  149 

in  law,  presumed  to  promise,  in  consideration  of  his  commis-    Sect.  119. 
sion,  that  he  will  use  all  reasonable  diligence  to  procure  from  with  the 
the  underwriter  a  speedy  settlement  of  the  claim,  and,  without  *°  *** 
delay,  collect  and  pay  over  to  the  assured  the  sums  due.    If 
he  fail  to  do  so,  an  action  for  damages  at  the  suit  of  the 
assured  will  lie  against  him  in  respect  of  such  failure  (A). 

The  broker,  therefore,  after  thus  allowing  the  loss  in  account,  May  be  sued 
and  so  depriving  the  assured,  when  oognizant  of  the  usage,  received, 
of  all  legal  remedy  against  the  underwriter,  will  be  liable  to 
the  assured  for  the  amount,  as  money  had  and  reoeived  to  his 
use ;  and  this  although  no  proof  be  given  that  he  has  actually 
received  any  money  from  the  underwriter,  for  in  such  action 
he  will  be  estopped  from  saying  that  he  has  not  such  money 
in  his  hands  for  the  plaintiff's  use  (I). 

120.  The  assured,  however,  may  be  found,  by  his  subsequent  Unless 
course  of  dealing,  to  have  waived  his  right  to  resort  to  the  waived  hi* 
broker.  The  following  is  a  case  of  the  kind : — The  brokers,  rigllt* 
after  a  loss  had  occurred,  allowed  the  underwriter's  name  to 
be  struck  off  the  policy,  and  he  gave  them  credit  in  his  books 
for  the  amount.  They  did  not,  however,  take  credit  for  it 
on  their  side  of  the  acoount ;  and,  on  the  underwriter's  bank- 
ruptcy, which  took  place  soon  after,  gave  notice  thereof  to  the 
assured,  telling  him  he  must  prove  for  his  loss  under  the 
commission.  Six  months  after  this  the  assured  settled  an 
account  with  the  brokers,  including  the  very  loss  in  question, 
without  making  any  complaint  of  the  erasure  of  the  under- 
writer's name,  or  any  claim  in  respect  of  the  loss.  Lord 
Ellenborough  ruled,  that,  under  these  circumstanoes,  the 
assured  must  be  considered  to  have  waived  his  right  against 
the  broker,  and  to  have  elected  to  seek  his  remedy  under  the 
bankrupt's  commission  (m). 

If  an  insuranoe  broker,  in  case  of  a  loss,  pays  the  assured  Broker  who 
the  full  amount  of  the  money  subscribed,  he  cannot  after-  \^1 


has  paid  a 
or 


(k)  Bousfield  v.  CreasweU  (1810),  4  Camp.  171 ;  S.  C.  in  bano,  6  Taunt. 

2  Camp.  646.  110. 

(1)  Andrew  v.  Robinson  (1812),  3  (m)  Ovingtan  v.    Bell    (1812),   3 

Camp.  199 ;  Wilkinson  v.  Clay  (1814),  Camp.  237. 
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Sect.  120. 

allowed  it  in 
account, 
cannot  re- 
cover it  back. 


When  can 
broker  set  np 
defence  of 
illegality. 


Broker  cannot 
dispute  the 
title  of  his 
employer. 


Roberts  v. 
Ogilby. 


wards  recover  back  any  part  of  it  on  the  ground  that,  before 
the  loss  happened,  one  of  the  underwriters  became  insolvent, 
and  that  he,  the  broker,  was  not  aware  of  that  fact  when  he 
paid  the  money  (n).  The  same  rule  applies  where  the  broker, 
instead  of  paying  the  loss  over  to  his  principal  in  money,  has 
allowed  it  to  him  on  account,  especially  if  a  considerable 
period  has  been  suffered  to  elapse  between  such  allowance 
and  the  claim  to  recover  back  the  money  (0). 

121.  An  agent,  to  whom  monies  have  actually  been  paid  to 
the  use  of  the  principal,  has  no  right  to  inquire  into  the 
legality  of  the  transactions  out  of  which  the  payment  arose. 
Hence,  where  a  loss  has  actually  been  paid  over  by  the  under- 
writer to  the  broker,  the  latter  cannot,  to  an  action  for  money 
had  and  received  by  the  assured,  set  up  the  illegality  of  the 
insurance  (p).  But  where  the  money  is  not  paid,  but  only 
allowed  in  account,  as  the  course  of  dealing  is  not  suffered  to 
operate  in  illegal  transactions,  the  money  may  always  be 
stopped  by  the  principal  whilst  in  transitu  to  the  person  for 
whom  it  is  intended ;  e.g.,  premiums  on  illegal  insurances  may 
be  stopped  by  the  assured  whilst  in  the  hands  of  the  broker  (q). 

An  agent  cannot  dispute  the  title  of  his  principal ;  nor  shall 
he,  after  accounting  with  his  principal,  and  receiving  money 
for  him  in  that  capacity,  afterwards  say  that  he  did  not  so 
receive  it,  but  for  the  benefit  of  some  other  person. 

An  action  was  brought  for  money  had  and  received,  to 
recover  from  a  policy  broker  the  amount  of  a  loss  he  had 
received  from  the  underwriters  on  a  policy  effected  on  ship 
on  behalf  of  the  plaintiff,  a  part-owner  and  ship's  husband. 

actual  payment  from  the  underwriters. 
The  position  does  not  appear  to  be  af- 
fected by  the  Gaming  Act,  1 892.  See 
DeMattos  v.Benjamin  (1894),  63  L.  J. 
Q.  B.  248  ;  Barge  t\  Ashley,  [1900] 
1  Q.  B.  744,  approving  O' Sullivan  v. 
Thomas,  [1895]  1  Q.  B.  6u8. 

(p)  Tennantv.Elliott(l797),lB.& 
P.  3  ;  Farmer  v.  Russell,  ibid.  298. 

(?)  Edgar  v.  Fowler  (1803),  3  East, 
222. 


(n)  Edgar  v.  Bnmpstead  (1808),  1 
Oamp.  411. 

(o)  Jameson  i.  Swainston  (1810), 
2  Gamp.  546,  in  notis.  In  this  case 
two  years  had  elapsed  between  the 
allowance  of  the  loss  in  account  and 
the  attempt  to  recover  it  back  by 
action.  Mansfield,  G.  J.,  held,  that 
after  such  a  lapse  of  time  the  brokers, 
as  between  themselves  and  their  prin- 
cipal, must  be  held  to  have  received 
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The  other  part-owners  had  never  given  the  plaintiff  any  Sect.  121. 
directions  to  insure  for  them,  and  the  defendant,  in  effecting 
the  policy,  looked  to  the  plaintiff  alone  as  his  employer.  A 
loss  having  occurred,  the  defendant  collected  the  amount 
thereof  from  the  underwriters,  "but  did  not  pay  it  over  to  the 
plaintiff,  in  consequence  of  having  received  notice  not  to  do 
so  from  the  other  part-owners.  On  this  evidence,  a  verdict 
having  passed  for  the  plaintiff,  the  Court  refused  to  set  it 
aside,  on  the  plain  ground  that  the  plaintiff  alone  employed 
the  defendant,  and  that  the  defendant,  as  his  agent,  having 
since  received  the  money  from  the  underwriters,  must  be  held 
to  have  received  it  for  his  use  (r). 

Flowerden  and  Davidson  were  partners :  Flowerden  having  Dixon  v. 
mortgaged  a  ship  *hich  belonged  to  him  in  h*  separate  right,  HMn0Bd' 
Hamond,  the  defendant,  paid  off  the  debt,  900/.,  and  got  his 
own  name  substituted  for  that  of  the  former  mortgagee  as 
registered  owner.  Some  time  subsequently  defendant  effected 
an  insurance  for  2,800/.  on  the  ship  and  freight,  as  agent  for 
and  by  the  direction  of  Flowerden  and  Davidson,  and  charged 
the  partnership  with  the  premiums.  The  ship  having  been 
lost,  the  underwriters  paid  the  whole  amount  insured  to 
defendant,  as  agent  for  Flowerden  and  Davidson,  who  refused  * 
to  pay  over  the  difference  between  the  900/.  and  the  2,800/. 
to  the  assignees  of  Davidson,  the  surviving  partner,  on  the 
ground  that,  1st,  the  defendant,  being  the  sole  registered 
owner  of  the  ship,  was  not  liable  at  all ;  2nd,  if  he  was,  as 
the  ship  never  belonged  to  the  partnership,  he  was  only  liable 
to  the  executors  of  Flowerden,  and  not  to  the  assignees  of  the 
surviving  partner.  The  Court  overruled  both  objections  on 
the  single  ground,  that  as  the  defendant  had  received  the 
money  as  the  agent  for  the  partnership,  he  oould  not,  when 
claimed  of  him,  be  permitted  to  say  that  he  had  received  it 
for  the  benefit  of  Flowerden  alone  (*). 

122.    The  case  of  Bell  v.  Jutting  has  been  frequently  Bell*. 

Jutting. 

(r)  Boberta  v.  Ogifty    (1821),   9  («)  Dixon  v.  Hamond    (1819),   2 

Prioe,  269.  B.  &  Aid.  310. 
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Sect.  122.  cited  (f)  in  support  of  the  proposition  that  brokers  frill, 
generally  speaking,  be  safe  in  paying  over  a  loss  to  the  party 
for  whom  they  have  effected  a  policy  as  for  a  principal,  and 
whom  alone  they  knew  as  such,  even  after  notice— unless, 
indeed,  satisfactory  proof  can  be  given  that  he  only  effected 
the  policy  as  agent.  The  facts  were  that  the  defendants,  as 
brokers,  by  directions  of  Brown,  the  charterer  of  the  "  Lady 
Hood,"  effected  an  insurance  for  2,000/.  on  her  freight.  A 
total  loss  having  ensued,  the  defendants  collected  the  2,000/., 
and  although  they  received  notice,  whilst  part  of  the  money 
was  still  in  their  hands,  that  the  plaintiffs,  as  owners  of  the 
vessel,  claimed  the  benefit  of  the  insurance,  they  nevertheless 
paid  the  balance  over  to  Brown.  The  plaintiffs  failed  in  an 
action  to  recover  this  sum,  not,  however,  on  the  ground  that 
the  defendants  were  justified  in  paying  the  money  to  an 
agent,  but  because  the  Court  held,  on  the  facts,  that  Brown 
had  effected  the  policy  on  his  own  account,  and  had  never 
intended  to  act  as  the  plaintiffs'  agent  at  all.  The  case, 
therefore,  decides  nothing  with  respect  to  the  duties  or 
liabilities  of  the  broker  towards  an  agent  and  his  undisclosed 

principal  (u). 

•  

123.  We  have  already  seen  that   the  rule  is  that  the 

assured  is  liable  to  the  broker  for  premiums  as  for  money 

paid,  whether  they  have  been  paid  over  by  the  broker  to  the 

underwriter  or  not  (a?). 

Where  a  policy  by  deed,  instead  of  acknowledging  receipt 

of  the  premium,  contained  a  covenant  from  the  brokers  to 

pay  it,  and  was  expressed  to  be  effected  in  consideration  of 

that  covenant,  the  Court  held,  that  the  premiums  not  paid 

by  the  broker  before  his  bankruptcy  to  the  underwriters 

could  be  recovered  by  his  assignees  from  the  assured,  not, 

indeed,  as  money  paid,  but  as  "  money  due  for  premiums  for 

(0  2nd  ed.  of  this  work,  p.  146 ;  pp.  176,  361—363. 

6th  ed.  p.  209.  (*)  See  Airy  v.  Bland  (1774),   2 

(«)  Bell  *.  Jutting  (1817),  1  J.  B.  Park,   Ins.    811  ;    Dalzell  v.  Mair 

Moore,  166.    The  true  effect  of  this  (1808),    1    Gamp.    632  ;    Power   v. 

ease  is  pointed  out  by  Doer,  vol.  ii  Butcher  (1829),  10  B.  &  Cr,  329. 
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policies  caused  and  procured  to  be  underwritten  by  the    Sect.  133. 
bankrupt "  (j/). 

If  a  broker  engages  to  effect  an  insurance  with  such  Assured  can- 
names  as  should  be  to  the  satisfaction  of  the  assured,  it  is  ££ucy  after 
no  defence  for  the  assured,  after  lying  by  till  the  voyage  ▼°y*geended- 
is  completed,  to  set  up  against  an  action  for  premiums  that 
the  names  of  the  underwriters  had  never  been  submitted,  to 
him  for  approval  («). 

124.  We  now  proceed  to  discuss  the  right  of  the  assured  to 
maintain  an  action  on  the  policy  for  a  loss. 

We  have  already  detailed  the  course  of  practice  as  to  the  Whether  the 
settlement  of  claims  in  case  of  loss.     Such  a  mode  of  settle-  i^fd'a  bind* 
ment  is  binding  by  the  usage  of  business  upon  the  broker  the  aasured- 
and  the  underwriter  as  between  themselves.     But  whether  it 
be  of  any  binding  effect  upon  the  assured  is  a  question  of 
fact  as  to  his  assent  to  this  kind  of  settlement. 

We  have  seen  that  it  is  a  usual  thing  for  the  assured  to 
leave  the  policy  in  the  hands  of  the  broker.  This  may  be 
evidence  of  the  broker's  authority  to  do  all  things  ordinarily 
consequent  on  the  effecting  of  a  policy,  even  so  far  as  to 
adjust  the  loss  and  to  receive  the  money.  But  it  is  no 
evidence  whatever  to  bind  the  assured  by  the  peculiar  usages 
of  Lloyd's^). 

125.  If  the  underwriter  pays  the  loss  in  money  (b)  to  the  What  dis- 
broker  who  has  the  policy  in  his  hands,  the  underwriter  is  underwriter 
thereby  discharged  at  common  law  from  any  claim  by  the  ?!J^5e 
assured  for  the  same  loss  (c).     So  he  is,  if  the  assured  can  be 

shown  to  have  actually  assented  to  the  usage  at  Lloyd's  in 
settling  the  claim,  by  allowing  the  amount  to  be  credited  by 
the  underwriter  to  the  broker  in  account  (d) ;  or  if,  from  all 


(y)  Power  v.  Butcher,  M  supra.  Nether  Holme  (1895),  72  L.  T.  79 ; 

(z)  Dixon  v.  HovHl  (1828),  4  Bing.  7  Asp.  M.  L.  C.  558. 

665.  (e)  Scott  v.  Irving  (1830),  1  B.  & 

(a)  As  to  this,  see  post,  ss.  126 —  Ad.  605. 

128.  (d)  See Bartlettf.Pentland  (1830), 

(b)  As  to  payment  by  bill,  see  The  10  B.  &  Cr.  760. 
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Sect.  125. 


Common  law 
and  Lloyd's 
usage  con- 
trasted. 


the  circumstances  of  the  case,  he  must  reasonably  be  presumed 
to  have  acquiesced  in  it  (e). 

The  question  involved  in  this  is  not  appreciated  in  all  its 
importance  until  the  bankruptcy  of  the  broker  threatens  one 
of  the  two  other  parties  to  the  insurance  with  serious  loss. 
Very  strict  views  of  the  broker's  authority,  under  any  cir- 
cumstances whatever,  were  at  one  time  entertained  by  the 
judges,  much  to  the  prejudice  of  the  underwriter  (/).  The 
leaning  of  the  Courts,  however,  speedily  altered.  The  right 
of  the  assured  in  such  cases  to  recover  from  the  underwriter 
is  now  a  pure  question  of  evidence,  and  depends  solely  upon 
the  point  whether  the  assured,  upon  a  view  of  all  the  facts, 
must  not  be  taken  to  have  been  cognizant  of  the  usage,  and 
an  assenting  party,  therefore,  to  its  observance  (g).  For  the 
usage  of  Lloyd's  as  to  settling  losses  in  account,  being  "  the 
usage  of  a  particular  place,  or  of  a  particular  set  of  persons, 
cannot  be  binding  on  other  persons,  unless  those  other 
persons  are  acquainted  with  that  usage  and  adopt  it "  (h). 

126.  Instead  of  attempting  to  define,  or  even  describe, 
what  evidence  would  suffice  to  show  that  the  underwriter  is 
discharged  by  a  settlement  according  to  the  usage  at  Lloyd's, 
it  will  be  of  more  practical  use  to  set  out  the  exigency  of  the 
law  when  applied  to  the  circumstances  of  such  a  case.  This 
is  very  strikingly  done  by  Bramwell,  B.,  in  the  following 
terms,  delivering  his  opinion  in  the  case  of  Sweeting  v. 
Pearce  (i) : — 

"This  is  a  question,"  says  the  learned  judge,  "of  the 
broker's  authority.     The   legal   presumption    of   authority 


(V)  Andrew  v.  Robinson  (1812),  3 
Camp.  199. 

(/)  See  the  case  before  Lord  EUen- 
borongh  of  Jell  v.  Pratt  (1817),  2 
Stark.  N.  F.  67 ;  and  the  oases  be- 
fore Lord  Tenterden  of  Todd  v.  Reid 
(1821),  4  B.  &  Aid.  210 ;  and  Russell 
v.  Bangle?  (1821),  ibid.  396. 

(g)  Bartlett  v.  PentJand  (1830),  10 
B.  &  Cr.  760 ;  Scott*.  Irving  (1830), 


1  B.  &  Ad.  605  ;  Stewart  v.  Aberdein 
(1838),  4M.&W.  211 ;  Sweeting*. 
Pearce  (1861),  9  G.  B.  N.  S.  634  ;  30 
L.  J.  O.  P.  109. 

(h)  Per  Lord  Tenterden  in  Bartlett 
v.  Pentland  (1830),  10  B.  &  Cr.  770. 

(»)  Sweeting  v.  Pearoe  (1861)  (in 
error),  9  O.  B.  N.  S.  634,  640 ;  30 
L.  J.  G.  P.  109,  112. 
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given  to  a  person  who  is  to  receive  satisfaction  for  another  Sect.  Ifl6. 
for  a  money  demand  is,  that  he  is  to  receive  it  by  payment 
of  money  only.  It  is  also  a  rule  of  good  sense.  The  oustom 
[/.  ?.,  of  Lloyd's]  set  up  is,  that  the  persons  who  are  by  legal 
presumption  to  receive  in  money,  and  in  money  only,  are 
not  to  receive  in  money.  The  custom  is  therefore  in  contra- 
diction to  the  authority  given  to  the  agents  by  their  principal. 
It  is  a  oustom  not  to  do  the  thing  which  the  law  implies  they 
are  to  do.  That  shows  it  to  be  unreasonable "  [t.  e.,  if  it 
were  to  be  supposed  to  be  binding  on  a  person  ignorant  of 
it  and  consequently  not  assenting  to  it]. 

"  There  is  a  great  distinction  between  it  and  the  cases 
which  have  been  relied  upon.  If  I  set  a  man  generally  to 
do  a  thing,  a  custom  may  well  apply  to  regulate  the  mode  of 
doing  it.  So,  with  regard  to  usages  of  the  Stock  Exchange 
which  have  been  referred  to.  If  I  tell  a  broker  to  purchase 
such  and  such  stock,  I  impliedly  say  to  him,  deal  upon  terms 
upon  whioh  you  can  deal,  that  is,  according  to  the  usage. 
If  the  tenor  of  my  authority  is  to  exolude  the  operation  of 
any  custom,  I  give  him  no  authority  to  act  according  to  the 
custom ;  but  if  the  authority  I  give  is  consistent  with  the 
custom,  then  the  custom  may  come  into  play.  Thus,  in  the 
case  before  us,  the  plaintiff  [who  was  ignorant  of  the  usage 
at  Lloyd's  and  consequently  non-assenting  to  it]  says  to  the 
broker  '  receive  payment  in  money ' ;  that  means  receive  it  in 
money  and  not  otherwise. 

"  Mr.  Arnould,  in  his  work  on  Marine  Insurance, 
2nd  edit.,  p.  81,  says : — '  It  might  have  been  considered 
not  a  very  violent  presumption  that  all  parties  resident  in 
this  country  employing  brokers  to  effect  policies  for  them  in 
the  common  course  of  business  should  be  considered  to  have 
done  so  with  reference  to  the  usages  established  at  Lloyd's.' 
I  beg  leave  to  say  that  I  think  it  would  have  been  an 
unreasonable  presumption.  I  can  well  understand,  if  a  man 
who  knows  of  this  usage  of  Lloyd's  gives  his  polioy  to  the 
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Sect.  126.  broker,  with  directions  to  do  the  needful,  a  jury  might 
well  find  that  he  authorizes  the  broker  to  do  the  needful 
according  to  the  custom.  Probably  Mr.  Araould  meant  no 
more  than  that.  But  it  would  be  a  question  for  the  jury  in 
each  case  whether  the  presumption  that  the  authority  [was] 
to  receive  payment  in  money  was  rebutted  by  the  principal's 
knowledge  of  the  custom.  This  custom,  in  truth,  goes  not 
to  say  how  the  presumed  authority  to  receive  payment  in 
cash  is  to  be  exercised,  but  that  it  should  not  be  exercised 
at  all." 
Result.  The  result  of  these  remarkable  observations  of  the  learned 

judge  is,  that  the  presumption  of  law  as  to  the  cases  is 
directly  contrary  to  the  usage  at  Lloyd's,  and  that  this  usage 
is  not  allowed  to  be  binding  in  any  case  unless  there  be  facts 
evidencing  assent  on  the  part  of  the  assured  sufficient  to 
rebut  that  presumption. 

Sweeting  v.  127.  The  case  in  which  these  observations  were  made  was 
singularly  suitable  to  bring  out  the  definite  relation,  t.e\,  of 
antagonism,  sustained  by  Lloyd's  usage  to  the  general  law  of 
the  country.  The  London  brokers  had  become  bankrupt 
after  debiting  the  underwriter  with  the  loss  as  against  a 
large  sum  due  to  him  from  them  on  account  of  premiums. 
This  was  in  accordance  with  the  usage,  which  the  jury  found 
to  be  generally  known  amongst  merchants  and  shipowners 
effecting  insurances,  and  would  have  been  a  bar  to  the  action 
of  the  assured  against  the  underwriter,  if  the  usage  were 
binding  on  the  plaintiff.  It  was  admitted,  however,  by  the 
defendant,  in  accordance  with  the  plaintiff's  evidence,  that, 
the  policy  being  in  the  hands  of  the  brokers  for  safe  custody 
only,  the  ship's  papers  were  delivered  to  them  after  the  loss 
for  no  other  purpose  than  to  obtain  an  adjustment.  The 
plaintiff  was  ignorant  of  Lloyd's  usage,  and  had  not  intended 
his  brokers  should  ever  receive  the  money  in  payment  for  the 
loss.  Under  these  circumstances  it  was  determined  in  the 
Court  below,  and  affirmed  by  the  Exchequer  Chamber,  that 
the  general  law,  and  not  the  usage  at  Lloyd's,  governed  the 
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case  and  entitled  the  plaintiff,  notwithstanding  the  settlement    Beet.  187. 
with  the  broker,  to  recover  against  the  underwriter  (/). 

In  Bartlett  v.  Pentland  (iw),  the  plaintiffs,  corn  merchants  in  Bartlett  v. 
Plymouth,  had  a  policy  effected  for  them  by  a  London  broker  ** 
with  the  St.  Patrick's  Insurance  Company  at  their  office  in 
Lombard  Street,  London ;  a  total  loss  having  taken  place,  a 
pen  was  struck  through  the  company's  subscription  to  the 
policy,  and  the  loss  passed  in  account,  as  between  broker  and 
underwriter,  in  the  usual  way,  the  company  being  at  that 
time  indebted  to  the  broker  on  the  general  account  between 
them.  The  plaintiffs,  although  in  the  habit  for  thirty  years 
of  procuring  insurances,  were  yet  unacquainted  with  the 
usage  at  Lloyd's,  and  were  misled  by  a  false  request  of  the 
broker  to  draw  on  him  instead  of  the  underwriter  (n)  three 
months'  bills,  which  he  accepted  but  never  paid,  having  failed 
before  they  became  due.  Previous  to  his  bankruptcy,  the 
insurance  company,  which  had  all  along  been  indebted  to 
him  on  the  general  account  between  them  (including  many 
transactions  besides  the  policy  in  question),  settled  such 
general  account  with  him  by  paying  in  money  the  balance 
due  to  him  for  losses,  including  the  loss  in  question,  after 
deducting  the  amount  of  the  premiums  due  to  them  from 
the  broker.  The  question  in  the  case  was,  whether  such 
settlement  with  the  broker  was  binding  on  the  assured,  as 
being  in  law  a  payment  to  him. 

The  Court  were  clearly  of  opinion  that  there  was  nothing 
in  the  case  before  them  *to  raise  any  presumption  against 
the  plaintiff,  that  he  had  given  an  implied  authority  to  the 
broker  to  settle  aocording  to  Lloyd's  usage;   and  conse-  When  pay - 
quently  that  the  money  paid  to  the  broker,  being  not  a  dis^ara*.* 
specific  payment  on  account  of  a  specific  loss,  but  merely  a 

(/)  Sweeting  v.  Pearce  (1861),  7  B-  &  Cr-  76°- 
C.  B.  N.  S.  449 ;  29  L.  J.  C.  P.  265  ;  W  The  practice  of  drawing  bills, 

(in  error),  9  C.  B.  N.  S.  534 ;  30  L.  J.  whether  on  brokers  or  underwriters, 

C.  P.  109.  *or  the  settlement  of  claims  is  now 

(m)  Bartlett  r.  Pentland  (1830),  10  obsolete. 
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Sect- 137-    general  payment  on  a  general  account,  was  not  to  be  deemed 
in  law  payment  as  against  the  assured  (o). 

They  further  held  that,  notwithstanding  the  plaintiff** 
had  been  induced  to  give  credit  to  the  broker,  and  had  not 
applied  to  the  company  until  after  the  broker's  failure,  when 
the  company  had  already  settled  their  general  account  with 
him,  yet,  as  the  company  had  not  been  damnified  by  the 
laches  of  the  plaintiffs,  they  could  not  be  discharged  by  it  (/>). 

Seott  *.  128.  In  the  next  case  of  the  same  kind,  the  plaintiff,  a 

merchant  in  Glasgow,  had  employed  a  London  broker  to 
procure  an  insurance  for  him  at  Lloyd's.  A  total  Iosb  having 
occurred  on  the  policy,  the  plaintiff  wrote  to  the  broker, 
enclosing  a  bill  drawn  on  the  broker,  payable  ten  dayB  after 
sight,  and  stating  that  he  did  not  know  at  what  date  it  was 
proper  to  draw  for  the  balance,  this  being  the  first  total  loss 
he  had  ever  had  in  London.  The  Court  upon  these  facts 
held  that  the  plaintiff  was  not  cognizant  of  the  usage  of 
Lloyd's  so  as  to  be  precluded  from  suing  the  underwriter 
even  two  years  after  the  broker's  insolvency ;  but  that  to  the 
extent  of  a  payment  made  in  cash  by  the  underwriter  to  the 
broker  within  the  month  on  account  of  this  loss  the  under- 
writer was  discharged  as  against  the  assured,  since  the  pay- 
ment made  was  in  strict  accordance  with  his  general  authority 
to  the  broker  (q). 

Stewartr.  In  the  next  case  the  plaintiffs  were  merchants  at  Liverpool, 

who,  for  a  long  course  of  years,  had  employed  the  same 
firm  of  London  brokers  to  effect  their  insurance  business  in 
London,  which  was  of  a  very  extensive  character.  The 
London  brokers  kept  both  a  general  and  also  an  insurance 
account  with  the  plaintiffs,  in  the  latter  of  which  they 
debited  them  with  all  premiums,  and  credited  them  with 

(o)  Per   Bayley,    J.,    Bartlett  v.  (p)  Per  Lord  Tenterden,  C.  J.,  10 

Pentland  (1830),  10  B.  &  Cr.  773 ;      B.  &  Cr.  770 ;  accord,  per  curiam, 

i         a  -ax      t    •       ttattw   i  t>       Macfarlane  v.  Giaunooopulo  (1858). 
«d  «ee  Scott  r.  Imng  (1830)   1  B.      g  H-  4  N.  ^ .  M  L>  ,f  fc  ^ 

*  Ad.  606 ;  and  M«f«rUae«>.  Qaa-  (?)  g^  „  Jljiag  (mo)>  x  B  ft 

nooopalo,  infra.  Ad.  806. 
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all  losses  allowed  in  aooount  by  the  different  underwriters ;  Sect.  128. 
and  the  balance,  after  deducting  the  premiums,  was  then 
carried  into  the  general  acoount  with  the  plaintiffs.  Some 
evidence  was  given  that  Lloyd's  usage  was  well  known  in 
Liverpool.  A  loss  on  a  policy  effected  with  the  defendant, 
who  was  an  underwriter  at  Lloyd's,  was  settled  and  passed 
in  account  as  between  the  brokers  and  the  defendant  in  the 
usual  way,  and  the  defendant's  name  was  struck  off  the 
policy.  An  adjustment  of  this  and  other  losses  having  been 
obtained  by  the  brokers,  they  advised  the  plaintiffs  (to  whom 
they  were  then  considerably  indebted  on  the  general  acoount) 
of  the  fact ;  and  the  plaintiffs  then  drew  upon  them  for  the 
amount  (r).  Shortly  after  this  the  London  brokers,  who  were 
still  greatly  indebted  to  the  plaintiffs,  became  bankrupt,  and 
the  plaintiffs  thereupon  immediately  sued  the  defendant  for 
the  loss  already  mentioned  as  passed  in  account  with  the 
brokers.  But  the  Court  held  that,  under  the  circumstances, 
the  plaintiff's  claim  could  not  be  supported,  on  the  ground 
stated  by  Lord  Abinger,  "  that  there  was  sufficient  evidence 
in  the  case  of  the  knowledge  of  the  plaintiffs  of  the  oustom, 
and  of  their  authorizing  the  brokers  to  settle  with  the  under- 
writers, desiring  them  to  credit  the  plaintiffs  with  the  loss, 
and  to  permit  them  to  draw  on  the  brokers  for  the  amount  («). 

Upon  the  general  question,  the  Court  were  of  opinion,  Opinion  of 
"  that  where  an  insurance  broker,  or  other  mercantile  agent,  npon  thelng0* 
has  been  employed  to  receive  money  for  another,  in  the  g^e*?1 
general  course  of  his  business,  and  where  the  known  general 
course  of  business  is  for  the  agent  to  keep  a  running  account 
with  the  principal,  and  to  credit  him  with  sums  which  he  (the 
agent  or  broker)  may  have  received  by  credits  in  account 
with  the  debtors  (the  underwriters,  &c),  with  whom  he  also 
keeps  running  acoounts,  and  not  with  monies  actually  re- 
ceived, it  must  be  understood,  that  where  an  aocount  has  been 
bond  fide  discharged  and  settled  aocording  to  that  known 
Usage,  the  original  debtor  (i.e.  the  underwriter)  is  discharged ; 

(r)  This  practioe  is  now  obsolete.  (•)  Stewart  v.  Aberdein  (1838),  4 

See  ants,  p.  167,  note(m).  M.  ft  W.  211. 
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••**  1M.  and  the  agent  (•>•,  the  insurance  broker)  becomes  the  debtor, 
according  to  the  meaning  and  intention,  and  with  the  autho- 
rity of  the  principal "  (f). 

129.  The  following  propositions  seem  to  embrace  the  law 
on  this  subject : — 

1.  Unless  the  assured  by  evidence  reasonably  sufficient  can 
be  shown  to  be  cognizant  of  this  usage  of  settling  claims  in 
account  and  to  have  assented  to  it,  he  is  not  bound  by  it ;  but 
may  recover  against  the  underwriter,  although  the  claim  has, 
as  between  broker  and  underwriter,  been  settled,  and  passed 
in  account. 

2.  Payment  in  cash  by  the  underwriter  to  the  broker  of 
the  balance  of  a  general  account  is  not  payment  as  against 
the  assured,  if  ignorant  of  Lloyd's  usage.  But  a  specific 
money  payment  by  the  underwriter  to  the  broker  in  respeot 
of  the  specific  loss  claimed  by  the  assured  in  the  action,  and 
within  the  time  appointed  for  cash  payments,  is,  as  against 
the  assured,  payment  pro  tanto. 

3.  If  upon  the  facts  of  the  case  it  is  to  be  inferred  that  the 
assured  was  cognizant  of  this  usage  and  assenting  to  it,  he  is 
bound  by  it,  and  cannot  recover  against  the  underwriter 
claims  settled  and  passed  in  aooount  as  between  underwriter 
and  broker. 

But  the  assured  may  lose  his  right  to  reoover  against  the 
underwriter  by  suing  in  the  name  of  the  broker,  since  every 
defence  which  is  good  against  the  actual  plaintiff  is  open  to 
the  defendant.  Consequently,  a  settlement  by  passing  the 
claim  in  account  with  the  broker  is  a  bar  to  the  action  when 
it  is  brought  in  the  broker's  name  (w).  But  the  assured  has 
the  right  of  action  in  his  own  name. 


(t)  Per  Lord  Abinger,  delivering 
the  judgment  of  the  Court  in  Stewart 
e.  Aberdein  (1838),  4  M.  &  W.  228. 
Duer  is  in  many  respects  very  dis- 
satisfied with  the  report  of  this  case 
(see  remarks  on  it,  2  Duer,  260,  261) ; 
hut  although  some  of  the  reported 
expressions  of  Lord  Abinger  at  N.  P. 


and  in  Bano  may  be  difficult  to  de- 
fend, yet  the  case,  as  Duer  himself 
admits,  is  unexceptionable  if  only 
used  as  an  authority  for  the  posi- 
tion, that  where  the  assured  is  fairly 
ahown  to  be  cognizant  of  the  usage, 
he  is  bound  by  it. 
(«)  Gibson   v.  Winter    (1833),  5 


jj 
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130.  The  polioy,  when  effected,  beoomes  in  law  the  pro-    Sect.  180. 
perty  of  the  assured,  who  may  maintain  trover  for  it,  subject  The  Broker's 

.  lien  on  the 

to  any  lien  which  the  broker  may  have  for  premiums  and  policy, 
commission,  or  for  the  general  balanoe  of  his  insuranoe 
account.  In  practice  the  policy,  after  being  effected,  is  some- 
times handed  over  by  the  broker  to  the  assured,  and  after- 
wards remitted  by  the  assured  to  him  for  the  settlement 
of  claims  on  the  occurrence  of  a  loss ;  or  the  broker  himself, 
as  is  very  generally  the  case,  keeps  it  throughout  in  his  own 
possession. 

If  the  broker  represents  to  the  assured  that  he  has  effected 
a  polioy  according  to  their  orders,  they  may  maintain  an 
action  of  trover  against  him  although  suoh  policy  has  never 
in  fact  been  effected  at  all ;  and  in  such  aotion  the  plaintiff 
shall  prove  his  loss,  as  in  an  aotion  against  the  underwriter, 
and  the  defendant  shall  not  be  permitted  to  say  that  no  suoh 
polioy  exists  (#). 

As  regards  the  broker's  lien  for  the  premium  and  commis-  Particular 
sion  due  in  respect  of  a  particular  policy  which  he  has  himself 
effected,  the  law  is  thus  stated  by  Phillips  (y) : — "  The  agent 
who  effects  a  policy  for  his  principal  and  advances  the 
premium  or  becomes  responsible  for  it,  and  retains  the  policy 
in  his  hands,  has  a  lien  upon  it  for  his  commission  and  the 
premium  until  the  same  are  paid  to  him  or  he  is  supplied 
with  funds  for  the  payment,  whether  his  immediate  employer 
is  the  assured  himself  or  an  intermediate  agent,  and  in  the 
latter  case  whether  the  intermediate  agenoy  was  known  or 
not  known  to  the  sub-agent  olaiming  the  lien."  And  this  is 
so,  even  where  the  assured  has  paid  the  intermediary,  in  a 
case  where  the  latter  has  not  paid  the  broker  (s). 

B.  &  Ad.  96.    This  is  so  wherever  (?)  Harding  v.  Carter,  before  Lord 

the  action  is  brought  in  the  name  of  Mansfield  (1781),  Park  on  Ins.  6  ;  1 

one  in  trust  for  another  (see  the  ob-  Marshall,  309. 

serrations  of  Parke,  B.,  in  Wilkinson  (y)  2  Phillips,  s.  1909,  quoted  with 

v.  Lindo  (1840),  7  M.  &  W.  87).  So,  approval  in  Fisher  t\  Smith  (1878), 

the   Judicature   Act,    1873,    s.   25,  4  App.  Gas.  at  p.  12. 

sub-s.  6.  (r)  Fisher  v.  Smith,  ubi  supra, 

VOL.  I.  M 
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General  lien. 


131.  His  lien,  however,  for  the  balance  of  his  general 
account  depends  on  circumstances.  Where  he  has  been 
employed  immediately  by  the  assured  himself,  he  has  a  lien 
on  the  polioy,  not  only  for  the  premium  and  commission  due 
on  the  particular  transaction,  but  for  the  amount  of  the 
general  balance  of  his  insuranoe  aooount  (a). 

But  where  he  is  employed  not  immediately  by  the  assured 
himself  but  by  some  intermediate  agent,  and  he  knows  that 
to  be  the  case,  he  has  no  lien  on  the  policy  in  respect  of  his 
general  balance  against  such  his  immediate  employer.  Where, 
however,  he  is  ignorant  that  the  polioy  is  not  really  effected 
for  the  party  by  whom  he  is  immediately  employed,  he  may 
refuse  to  give  it  up  to  the  assured  until  he  is  paid  the  amount 
of  the  general  balance  of  his  insurance  account  against  his 
immediate  employer.  "  The  only  question,"  says  Qibbs,  C.  J., 
"  is  whether  he  knew  or  had  reason  to  believe  that  the  person 
by  whom  he  was  employed  was  merely  an  agent "  (£). 

132.  It  is  not  necessary,  in  order  to  deprive  the  broker  of 
his  general  lien  against  his  immediate  employer,  to  show  that 
he  had  express  notice  that  the  party  so  employing  him  was 
only  an  agent :  it  is  enough  if  he  was  reasonably  bound  to 
infer  this  from  the  ciroumstanoes  proved  (c).  The  party, 
however,  who  seeks  to  deprive  the  broker  of  his  lien,  on  the 
ground  of  his  knowledge  of  agency,  must  make  out  the 
affirmative,  for,  in  the  absenoe  of  reasonable  proof  to  the  COn- 


fa)  Whitehead  v.  Vaughan,  and 
Parker  v.  Garter,  cited  in  Cook's 
Bankrupt  Laws,  547,  7  th  ed. ;  see  also 
Olive  v.  Smith  (1813),  5  Taunt.  56, 
where  Gibbe,  J.,  says :  "  I  came  to 
London  in  1775.  I  was  pretty  early 
conversant  with  some  business  of 
that  sort,  and  never  remember  any 
donbt  to  have  existed  in  the  profes- 
sion whether  a  policy  broker  had  a 
lien  for  his  general  balance  on  the 
insuranoe  accounts." 

(b)  See  the  general  rule  as  laid 
down  by  Qibbs,  C.  J.,  in  Westwood 
v.  Bell  (1814),  4  Camp.  852,  353; 


and  of.  Hermano  v.  Mildred  (1882), 
9  Q.  B.  D.  at  p.  543 ;  and  Cahill  v. 
Dawson  (1857),  3  C.  B.  N.  S.  106 ; 
26  L.  J.  C.  P.  253.  Duer,  vol.  ii. 
pp.  353 — 371,  reviews  all  the  cases 
and  agrees  with  the  rule  as  stated 
above.  It  is,  however,  forcibly  con- 
tended by  Phillips,  vol.  ii.  s.  1916, 
that  the  sub-agent,  even  if  ignorant 
of  the  true  position  of  his  immediate 
employer,  cannot  maintain  a  general 
lien.  The  rule,  however,  seems  to 
be  now  well  established. 

(e)  Maanss  v.  Henderson  (1801),  1 
East,  384. 
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trary,  it  will  be  presumed  that  the  broker  believed  his  imme-    Sect.  132. 
diate  employer  to  be  the  principal  (d). 

D.,  at  Liverpool,  received  orders  from  his  principal  abroad  Cabffl  v. 
to  effect  an  insurance  on  a  cargo  of  fruit,  but  thinking  to  ^aw80n' 
effect  it  more  economically  in  London,  wrote  to  L.  there,  who 
employed  N.  to  procure  the  polioy.  A  loss  was  afterwards 
paid  on  it  to  N.,  who  retained  the  whole  for  his  general 
balance  against  L.,  and  D.  was  sued  by  his  principal  for 
negligence.  It  was  held  that,  assuming  D.  to  have  been 
guilty  of  negligence  in  insuring  at  London  instead  of  at 
Liverpool,  the  plaintiff's  right  to  recover  substantial  damages 
from  D.  depended  on  whether  L.  had  or  had  not  shown  to  N. 
his  letter  of  instructions,  as,  if  he  had,  N.  would  not  be 
entitled  to  retain  the  money  for  his  general  balance  of 
account  (e). 

An  English  merchant  effected  a  polioy  for  a  neutral  Maanss*. 
foreigner  in  his  own  name,  but  informed  the  broker  at  the 
time  that  the  property  was  neutral,  and  the  polioy  was  eff eoted 
with  a  warranty  of  neutrality.  This  was  held  a  sufficient 
indication  to  the  broker  that  the  English  merchant  was  acting 
as  agent,  and  not  on  his  own  account,  so  as  to  deprive  the 
broker  of  any  lien  except  for  the  premiums  due  on  the  par- 
ticular polioy  (/). 

Trover  for  a  polioy :  The  plaintiffs,  it  appeared,  had  told  Snook  v. 
Carter,  an  insurance  broker,  to  effect  severed  polioies  for  them ; 
instead  of  effecting  them  himself  he  employed  the  defendants, 
who  were  also  insurance  brokers,  to  do  so,  telling  them  at  the 
time  that  they  were  for  correspondents  in  the  country:  it  also 
appeared  from  the  polioies  themselves  that  they  were  in  fact 
for  the  plaintiffs,  as  they  were  all  filled  up  in  their  names : 
the  defendants  claimed  to  retain  for  the  general  balance  of 
their  insurance  account  with  Carter ;  but  Lord  Ellenborough 
held  that  they  could  not  do  so,  and  the  plaintiffs  had  a  verdiot 

(d)  Per  Gibbs,  0.  J.,  in  Westwood      Vt  Sbiffner  (1802),  2  East,  623. 
v.  Bell  (1814),  4  Camp.  863. 

(#)  Cabin*.  Dawson  (1867),  8  C.  B.  V)  MaanM  *'  Henderson  (1801), 

N.  S.  106 ;  26  L.  J.  C.  P.  263 ;  Man      1  East,  334, 
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Sect.  132. 


Lanyon  v. 
Blanohard. 


on  paying  the  amount  due  for  premium  and  oommiseionfl  on 
the  policy  for  which  the  action  was  brought  (g). 

Action  to  recover  a  loss  received  by  the  defendant  from  the 
underwriters,  on  a  policy  effected  by  him  as  broker:  The 
plaintiff,  then  abroad,  had  instructed  one  Crowgy  to  effect  an 
insurance  here,  on  goods  which  he,  the  plaintiff,  had  shipped 
and  consigned  to  Crowgy  for  sale,  together  with  the  bill  of 
lading  unindorsed.  Crowgy  employed  the  defendant,  as  his 
broker,  to  effect  the  policy,  representing  to  him  at  the  time 
that  he  (Crowgy)  had  authority  to  indorse  the  bill  of  ,  lading, 
which  he  accordingly  did,  to  a  person  named  by  the  defen- 
dant. Under  these  ciroumstances,  the  defendant  claimed  to 
retain  for  the  general  balance  on  his  insuranoe  account  with 
Crowgy.  Lord  Ellenborough,  however,  ruled  that  he  could 
not  do  so,  and  the  plaintiff  had  a  verdiot,  subject  only  to  a 
deduction  for  the  premium  and  other  charges  on  the  particular 
polioy  (h). 


{ff)  Snook  v.  Davidson  (1809),  2 
Gamp.  218.  Lord  Ellenborough  puts 
the  case  on  the  want  of  privity  be- 
tween Garter  and  the  defendants, 
and  says :  "  A  sab-agent,  employed 
as  the  defendants  were,  cannot  ac- 
quire the  broker's  general  lien."  It 
is  clear,  from  the  observations  of 
Gibbs,  C.  J.,  in  Westwood  v.  Bell, 
that  the  real  ground  of  decision  was 
the  same  as  in  Maanss  v.  Hender- 
son, viz.,  that  defendants  must  have 
known  Carter  to  be  only  an  agent. 
See  2  Duer,  notes  to  s.  xii.,  pp.  354, 
355.  Phillips,  however,  vol.  ii. 
s.  1916,  declines  to  accept  this  view 
of  the  case,  which  he  cites  as  an 
authority  for  the  position  that  a 
sub-agent,  whether  ignorant  or  not 
of  the  true  position  of  his  imme- 
diate employer,  can  have  no  general 
lien. 

(A)  Lanyon  v.  Blanohard  (1811),  2 
Gamp.  697.  Per  Gibbs,  0.  J. :  "  In 
Lanyon  v.  Blanohard,  the  defendant 
must  be  taken  to  have  had  notice 


that  the  person  who  employed  him 
was  not  the  principal.  The  repre- 
sentation made  by  Crowgy  that  he 
had  authority  to  indorse  the  bill  of 
lading  was  abundantly  sufficient  to 
show  that  he  was  only  an  agent "  : 
in  Westwood  v.  Bell  (1815),  4  Gamp. 
353.  As  Duer  ably  puts  it:  "The 
unindorsed  bill  of  lading  was  con- 
clusive to  show  that  the  ownership 
of  the  goods  was  still  vested  in  the 
plaintiff,  the  shipper,  and  that  it 
could  only  be  divested  by  an  indorse- 
ment made  by  him,  or  by  his  autho- 
rized agent.  It  was  this  authority 
that  Crowgy  represented  himself  as 
possessing,  and  the  representation 
was,  in  its  very  terms,  an  admis- 
sion of  agency  " :  2  Duer,  357,  notes 
to  s.  xii.  Note  that  the  truth  or 
falsehood  of  the  representation  was 
not  the  material  point,  but  whether 
or  not  the  representation,  as  believed 
and  acted  upon  by  the  defendant, 
necessarily  and  in  its  very  terms  con- 
veyed to  his  mind  the  notion  that 
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133.  Where,  on  the  other  hand,  in  an  action  of  trover  for    Sect.  133. 
a  polioy,  it  appeared  that  the  plaintiff   (through  several  ^?twood  v# 
intermediate  agencies),  had  employed  one  Clarkson  to  effect 
the  policy,  and  Clarkson,  instead  of  doing  so  himself,  had 
instructed  the  defendants,  who  were  regular  insuranoe  hrokers, 
to  effect  it,  as  for  him,  representing  himself  and  leading  the 
defendants  to  believe  that  he  was  principal  in  the  trans- 
action, and  the  defendants  accordingly  effeoted  the  policy  in 
their  own  names,  "as  agents,"  and  debited  Clarkson  with 
the  premiums ;  it  was  held  that,  under  these  circumstances, 
the  defendants,  as  against  the  plaintiff,  had  a  right  of  lien 
on  the  polioy  so  effected  for  the  amount  of  their  general 
balance  of  their  insurance  account  with  Clarkson  (i).    In  such  Mann  v. 
a  oase  the  broker  may  still  satisfy  his  Ken,  notwithstanding    0m*  *' 
that  before  reoeiving  the  money  he  have  notice  that  his 
immediate  employer  is  only  an  agent.      But  if  after  such 
notice  he  pay  over  the  surplus  to  his  immediate  employer, 
the  principal  will  nevertheless  be   entitled  to  recover  the 
amount  from  him  in  an  action  for  money  had  and  received  (k) . 

A  mercantile  agent  in  this  country  of  a  merchant  abroad 
has  a  lien  on  the  polioy  that  he  is  authorized  to  effect,  for 
the  general  balance  due  to  him,  or  becoming  due  on  his 
accounts  with  his  prinoipal,  while  the  policy  remains  in  his 
hands  (/).  If  he  has  prooured  the  polioy  to  be  effected 
through  an  insuranoe  broker,  this  lien  of  his  attaches  on  the 
policy  while  in  the  possession  of  the  broker,  for  the  possession 
of  the  broker  in  such  case  is  regarded  as  that  of  his  employer, 
lie  assignee,  therefore,  of  such  polioy,  who  becomes  so  by 
the  indorsement  to  him  of  the  bill  of  lading,  takes  it  subject 
to  the  correspondent's  lien:  if  the  amount  of  such  lien 
exceeds  that  of  the  loss,  the  assignee  of  the  policy,  as  against 
the  broker,  can  recover  nothing  (m). 

Crowgy,  in  procuring  the  insurance  (k)  Mann  v.  Forrester  (1814),   4 

to  be  effected,  was  acting  as  agent,      Camp.  60. 

and  not  as  principal.  ,  <*>  Coto r.  Lond.  Ass.  Co.  (1768), 

1  Burr.  493. 
(*)  Westwood   v.    Bell   (1816),  4  (m)  Man  *.  Shiffner  (1802),  2  East, 

Camp.  349,  623, 
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Sect.  138.  If  a  policy  be  left  in  the  hands  of  an  agent  merely  as  a 
No  general  depositary  and  for  safe  custody,  he  acquires  no  general  lien 
left  merelyfor  thereon,  although  he  may  have  advanced  money  to  the 
safe  custody.    a8SUrea  without  any  other  security  than  the  policy  (n). 

General  lien  134.  It  must  be  clearly  understood  that  the  general  lien  of 
balance  of  the  an  insurance  broker  is  only  for  the  balance  of  his  insurance 
^J^J*!8  account :  it  does  not  comprehend  transactions  between  the 
demands,  not  broker  and  his  employer  on  a  distinct  account  having  no 

bile  subjects 

of  Hen,  may  relation  to  insurance.  In  cases,  indeed,  where  bankruptcy 
mutual  credit,  has  intervened,  demands  which  cannot  be  made  the  subject 
Olive  i?.  0f  uen  may  frequently  be  embraced  as  items  of   mutual 

credit,  so  as  to  enable  the  broker  to  avail  himself  of  a  sub- 
stantial benefit  although  no  lien  attaches  (o). 

Such  appears  to  have  been  the  principle  of  decision  in  the 
case  of  Olive  v.  Smith:  in  the  subsequent  case  of  Rose  v. 
Hart  the  doctrine  of  mutual  credit  was  limited  to  cases  where 
the  credits  given  must  in  their  nature  terminate  in  debts; 
but  Gibbs,  0.  J.,  as  the  organ  of  the  Court,  was  careful  to 
state  expressly  that  the  principle  so  laid  down  would  support 
Olive  v.  Smith,  on  the  ground  that  in  that  oase  "  the  bank- 
rupts were  indebted  to  the  defendants,  and,  being  so  indebted, 
delivered  policies  of  insurance  to  them  to  collect  losses  under 
them,  which,  when  so  colleoted,  would  make  the  defendants 
their  debtors  for  the  amount "  (p). 
When  lien  of       The  lien  of  an  insurance  agent,  as  of  every  other  agent, 

broker  is  lost,    ,  ,        .  ,  .1  i.  «. 

depends  at  common  law  on  the  continuance  of  possession: 
when  he  voluntarily  delivers  up  the  polioy  to  his  principal, 
or  to  his  order,  his  lien  is  extinguished ;  so  it  is  if  he  parts 
with  the  polioy  wrongfully,  as  by  pledging  it  as  his  own ; 


(»)  Muir   v.  Fleming    (1822),    1  (p)  Rose  v.  Hart  (1818),  8  Taunt. 

Dowl.  &  Ryl.  K.  P.  C.  29.    This  499 ;  2  Smith's  L.  C. ;  and  see,  as 

was  a  case  on  a  life  policy,  which  to  Olive  v.  Smith,  the  observations 

had  been  left  with  defendant,   he  of  Lord  Brougham  in  Young  v.  Bank 

paying  the  premiums  as  they  became  of  Bengal  (1836),    1   Moore's  Ind. 

due.    So  2  Phillips,  s.  1909.  App.  Cas.  87  ;  and  of  Maule,  J.,  in 

(o)  Olive  v.  Smith  (1813),  5  Taunt.  Dixon  v.  Stanfield  (1850),  10  C.  B. 

56.  413. 
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bat  not  so  where  it  is  taken  from  him  by  force,  or  fraud,  or   Sect.  134, 
parted  with  by  mistake  (?). 

As  a  general  rule,  the  lien  of  the  broker  revives  where  the  •»*  renyea. 
polioy  comes  again  into  his  possession  (r) ;  but  there  are 
excepted  cases.  If,  for  instance,  when  the  polioy  oomes  again 
into  the  broker's  hands  he  knows,  or  has  reasonable  grounds 
to  believe,  that  his  immediate  employer  was  a  mere  agent  (he 
having  been  ignorant  of  the  fact  when  he  before  held  the 
policy),  it  seems  that  his  general  lien  for  the  balance  of  his 
insurance  account  with  his  immediate  employer  will  not 
revive  with  the  re-possession  of  the  polioy,  as  against  the 
claims  of  the  party  really  assured  (*).  So,  if  during  the  time 
the  policy  has  been  out  of  the  broker's  possession,  it  has  been 
assigned  over  by  his  employer  in  good  faith  and  for  a  valu- 
able consideration  to  a  third  party,  the  broker's  general  lien 
on  the  insurance  account  with  his  employer  would  not,  it  has 
been  held  in  the  United  States,  revive  as  against  the  claim  of 
suoh  assignee  (t). 

If  an  insurance  broker,  having  a  lien  on  a  policy,  be  sum-  Broker  under 

,  m.        j.         j       -j.      j  r  *  a  ***•  ***'  **• 

moned  as  a  witness  to  produce  it  under  a  subpoena  duces  tecum,  must  produce 

in  an  action  by  his  employer  against  the  underwriter,  he  is  ten  will  be 

satisfied 

compellable  to  produce  the  policy ;  but  the  Court  will,  if  the 
plaintiff  in  such  action  obtain  a  verdict,  prevent  the  money 


(q)  2  Duer,  289.  The  learned 
jurist,  ae  usual,  rapports  these  posi- 
tions by  incontestable  authorities. 

(r)  Whitehead  v.  Vaughan,  Cook's 
Bankrupt  Laws,  647,  7th  ed. ;  Levy 
v.  Barnard  (1818),  8  Taunt.  149 ;  2 
J.  B.  Moore,  34. 

(•)   Levy   v.    Barnard   (1818),   8 


Taunt.  149 ;  8.  C,  2  J,  B.  Moore, 
84.  This  was  probably  the  point 
decided  in  this  case ;  but  it  is  better, 
with  Judge  Duer,  to  speak  doubtfully 
on  the  matter.  2  Duer,  290,  359, 360. 
(t)  Spring  v.  S.  Carolina  Ins.  Co. 
(1823),  8  Wheat.  268,  cited  2  Duer, 
290. 
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Sect.  134.    from  being  paid  over  to  him  until  the  broker's  lien  is  satis- 
fied (u). 


(u)  Hunter  *.  Leathley  (1830),  10 
B.  &  Cr.  858 ;  S.  C,  at  N.  P.,  Lloyd 
ft  Webby,  125.  It  appears,  by  the 
Nisi  Priiis  report,  that  the  broker, 
after  objection  made,  produced  the 
policy  "  on  an  assurance  from  Lord 
Tenterden  that  if  the  plaintiffs  re- 
covered a  verdict,  the  Court  would 
prevent  the  money  from  being  paid 
over  to  them  till  the  witness's  lien 
was  discharged  "  ;  Lloyd  &  Welsby, 
125.  This  explains  the  meaning  of 
what  Lord  Tenterden  is  reported  to 
have  said  in  banc :  "  We  do  not  by 


this  decision"  (t.*.,  that  the  broker 
was  compellable  to  produce  the  policy) 
" deprive  the  party  of  his  lien;  he 
still  has  the  policy  in  his  possession, 
and  has  the  same  right  of  lien  as 
before."  His  lordship  obviously  means 
that  the  Court  would  take  care  that 
the  broker's  lien  should  be  satisfied 

out  of  the  fruits  of  the  judgment,  if 

it  passed  for  the  plaintiffs ;  if  it  did 

not,  he  would,  of  course,  be  in  the 

same  position  as  before.  See  2  Duer, 

294,  297. 
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SECT. 

Agents  of  the  Assured  ........  135 

Their  authority,  express   ....  135 

implied  136—139 

Ratification 140—143 

Revocation  of  authority    ....  144 


SECT. 

Agents  of  the  Assured — contd. 

Their    Duties    and    Liabili- 
ties     145—162 

Their    Duties   when     Policy 

left 163—165 

Agents  of  the  Insurer  166 

Their  authority 166—168 


135.  In  the  last  chapter  we  considered  the  actual  course  of  insurance 
sea  insurance  business  as  carried  on  in  London  and  elsewhere  f^  the*0    * 
in  Great  Britain,  and  the  relative  rights,  duties  and  liabilities  a*81"^' 
of  insurance  agents  and  their  principals  as  affected  thereby. 
In  the  present  ohapter  an  endeavour  will  be  made  to  discuss 
the  relations  of  insurance  agents  to  their  employers,  first,  as 
governed  by  the  general  principles  of  the  law  of  agency ;  and, 
secondly,  as  affected  by  the  general  course  of  business  in  sea 
insurance,  in  so  far  as  that  has  grown  to  be  a  oustom. 

Insurance  agents  may  be  employed  either  for  the  assured 
to  effect,  or  for  the  underwriters  to  subscribe,  policies.  We 
will  for  the  present  confine  our  attention  to  insurance  agents 
acting  on  behalf  of  the  assured,  and  consider,  in  the  first 
place,  the  nature  of  the  authority  under  whioh  they  act. 
Insurance  agents  may  procure  polioies  to  be  effected  either, 
first,  in  consequence  of  orders  expressly  given  them  by  their 
employers ;  or,  secondly,  by  virtue  of  an  implied  authority 
arising  out  of  the  relation  in  which  they  stand  to  the  persons 
for  whom,  or  the  property  on  which,  they  procure  the  insu- 
rance to  be  effected ;    or,  thirdly,  insurance  made  by  them 
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Beet,  185.    without  the  prior  authority,  may  be  ratified  by  the  subsequent 

adoption,  of  the  assured. 
Their  express  First,  with  regard  to  persons  procuring  sea  insurances  to 
be  effected  at  the  express  request,  instance  or  direction  of  the 
assured.  In  these  cases  no  difficulty  can  arise  as  to  the  autho- 
rity to  insure :  every  person  who  is  specially  requested  or 
directed  so  to  do  by  the  party  interested  may  effect  a  policy 
to  protect  the  interests  of  his  employer ;  if,  indeed,  he  him- 
self puts  the  policy  in  suit  or  founds  any  legal  claim  upon  it, 
he  must,  of  oourse,  be  prepared,  in  the  first  instance,  to  prove 
the  express  authority,  as  given,  whether  verbally  or  in  writing. 
The  questions  that  have  arisen  in  these  cases  of  express  autho- 
rity turn  mainly  on  the  point:  Under  what  circumstances 
does  the  express  order  to  insure  impose  on  the  agent  the 
positive  duty  of  causing  the  insurance  to  be  effected  P  and 
this  will  be  more  properly  considered  when  we  are  discussing 
the  duties  and  liabilities  of  insurance  agents, 

Tlieir  implied       136.  As  to  the  implied  authority  to  insure  arising  out  of 
»u  arity.       ^  relation  of  the  agent  to  the  parties  for  whom,  or  the  pro- 
perty on  which,  the  insurance  is  effected,  the  following  are 
some  of  the  principal  points  that  have  been  decided. 
A  partner  has      j±  partner  may,  without  express  authority  from  the  other 

ah  implied  .  _ 

authority  to     members  of  the  firm,  procure  an  insurance  to  be  effected  for 
partners  fay      him  and  them  on  partnership  property ;  and  if,  by  his  direc- 
1118111111106 ;       tions,  such  an  insurance  is  effected  "  on  account  of  the  firm," 
all  the  members  of  such  firm  are  liable  to  the  broker,  by 
whom  the  policy  was  so  effected,  for  premiums  and  com- 
missions^), 
but  a  part  But  the  same  rule  does  not  apply  to  part  owners,  who  can- 

such,  has  not.  not  bind  the  other  part  owners  by  any  policy  originally 

effected  without  their  authority,  and  not  subsequently  adopted 

• 

(a)  Hooper  v.  Lusby  (1814),  4  is  not  necessary ;  it  will  be  sufficient 
Camp.  66.  The  vessels  in  this  case,  if  the  defendants  were  special  part- 
however,  were  not  partnership  pro-  ners  in  the  particular  adventure  in- 
perty,  though  the  defendants  carried  tended  to  be  protected  by  the  insur- 
on  business  in  partnership.  It  should  ance.  See  the  dvcla  of  the  judges 
seem  that,  in  order  to  constitute  a  in  Robinson  v.  Gleadow  (1835),  2 
joint  liability,  a  general  partnership  Bing.  N.  C.  156. 
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by  their  ratification.     The  reason  of  this  difference  is  thus    Sect.  186. 
stated  by  Lord  Ellenborough :  "  Each  separate  share  in  the 
ship  is  the  distinct  property  of  each  individual  part  owner, 
whose  business  it  is  to  protect  it  by  insurance ;  so  that  the 
insurance  of  another  cannot  be  binding  on  suoh  proprietors 
without  some  evidence  importing  an  authority  by  them"  (b). 
This  is  so  even  where  the  part  owner,  who  has  given  orders  Not  even 
for  the  insurance,  is  ship's  husband,  or  managing  owner,  part  owner  14 
appointed  by  deed  in  the  usual  form  to  act  discretionally  for  ^shand. 
all  the  other  owners.    Nothing  will  make  his  insurance  bind- 
ing on  the  others,  except  eiiher  a  particular  direction  from 
them  to  insure,  or  satisfactory  proof  that  the  other  part 
owners  approved  and  ratified  the  insurance  after  it  came  to 
their  knowledge  as  a  step  taken  for  the  general  benefit  (c). 
Consequently,  without  suoh  express  direction,  or  subsequent 
ratification,  the  brokers  who  effeot  the  polioy  under  his  direc- 
tions can  only  look  to  him  for  premiums,  and  are  liable  to 
him  alone  for  the  amount  received  by  them  from  the  under- 
writers on  account  of  losses  (d). 

Where,  indeed,  all  the  part  owners  are  jointly  interested  Miter,  where 
in  the  particular  adventure  insured,  and  the  insurance  is  owners  are 
made  by  one  of  them,  who  is  managing  owner,  for  their  teratoHn 
joint  aocount  and  benefit,  they  having  full  opportunity  of  the  adventure 
learning  what  has  been  done,  and  never  objeoting  to  it,  this 
is  sufficient  to  warrant  a  jury  in  inferring  a  joint  authority 
to  insure,  and  will  render  all  the  part  owners  liable  to  the 
broker,  or  his  assignees,  for  premiums,  notwithstanding  the 
broker  may  have  debited  the  managing  owner  only,  and 
divided  with  him  the  profits  of  commission  on  effecting  the 
insurance  (e). 


(b)  Per  Lord  EUenborough'in  Bell 
v.  Humphries  (1818),  2  Stark.  345. 
See  French  v.  Backhouse  (1771),  5 
Burr.  2727. 

(c)  French  v.  Backhouse  (1771),  6 
Burr.  2727;  Bobinson  r.  GUeadow 
(1835),  2  Bing.  N.  C.  156. 

(d)  Roberts  *.  Ogilby  (1821),  9 
Price,  269. 


(0)  Bobinson  v.  Gleadow  (1835),  2 
Bing.  N.  C.  156.  Several  of  the 
judges   put    this    decision    on   the 

ground,  that  though  the  defendants 
were  not  general  partners,  yet  they 
were  special  partners  in  the  adven- 
ture in  whioh  the  ships  insured  were 
engaged. 
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Beet.  137. 


authority  of 
consignor  to 


Implied 
authority  of 
consignee  to 


137.  Has  a  consignor  or  commission  agent,  to  whom  funds 
are  remitted  to  purchase  and  ship  goods  for  his  employer,  an 
implied  authority,  as  such,  in  the  absence  of  express  orders, 
to  insure  such  goods  on  behalf  of  his  principal?  No  doubt 
such  insurances  are  not  nnfrequently  made  in  reliance  on 
their  being  subsequently  adopted  by  the  principal.  In  the 
absence  of  any  established  course  of  dealing,  prior  authority 
or  subsequent  adoption,  would  such  insurances  be  upheld,  so 
as  to  give  the  agent  who  has  effected  them  a  right  to  charge 
the  premium  to  his  principal,  or  to  demand  a  loss  from  the 
underwriter?  As  a  general  rule,  and  in  accordance  with 
ordinary  mercantile  practice,  it  seems  that  the  answer  to  this 
qne^muBtbemthene^im  Where  orders  «•  given 
to  consign,  and  no  orders  given  to  insure,  the  practical 
inference  generally  would  be,  either  that  the  principal  meant 
to  effect  the  insurance  himself,  or  intended  to  remain 
uninsured.  Exceptions  to  the  general  rule  may,  of  course, 
be  created  by  circumstances.  An  established  course  of 
dealing  between  the  principal  and  agent,  or  the  usage  of  a 
particular  port  or  trade  (/),  may  be  reasonably  held  to 
confer  an  implied  authority  in  the  consignor  to  effect  an 
insurance  on  behalf  of  his  principal  {g). 

138.  The  same  question  may  be  put  with  regard  to  the 
implied  authority  of  the  consignee,  as  such,  to  insure.  The 
answer  to  this  question  depends  on  the  sense  in  which  the 
word  consignee  is  used.  A  consignee  who  has  made  advances 
has,  it  is  clear,  not  only  the  right  to  effect  an  insurance  on 
his  own  behalf,  and  to  recover  thereon  to  the  extent  of  those 
advances,  but  he  has  also  an  implied  authority  to  insure  on 


(/)  Duer  adds :  "An  authority 
to  insure  may  probably  arise  by  im- 
plication in  all  cases  where,  from 
special  or  unforeseen  circumstances, 
the  agent  is  justified  in  believing 
that  the  property,  unless  insured  by 
himself,  will  be  unprotected,  and 
that  his  principal,  if  on  the  spot, 
would  himself  direct  the  insurance." 


Arnould  (2nd  ed.  p.  167)  adopted 
this  on  the  high  authority  of  Judge 
Duer ;  but  it  may  be  doubted  whether 
authority  could  be  impHflfl  from  such 
a  state  of  things,  however  reasonable 
it  would  be  in  the  agent  to  insure, 
relying  on  the  ratification  of  his 
principal. 

(g)  2  Duer,  101—104. 
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behalf  of  his  consignor  (ti).  But  a  mere  naked  oonsignee —  Sect.  188; 
one,  that  is,  who  has  no  personal  interest  in  the  property 
consigned  to  him,  but  is  the  mere  transmittee  of  the  bill  of 
lading,  with  directions  to  sell  or  otherwise  dispose  of  the 
goods  to  whioh  it  relates — has  no  implied  authority  (in 
the  absenoe  of  any  established  course  of  dealing)  to  effeot 
insurances  on  behalf  of  his  consignor,  at  all  events  while  the 
goods  are  in  course  of  transit,  and  before  they  have  reached 
his  hands  (t). 

Has  the  general  agent  of  a  foreign  merohant  an  implied  Implied 
authority  to  insure  on  his  behalf  ?    Here,  again,  the  answer  generalagents 
to  the  question  must  depend  on  the  extent  of  trust  and  mercffi  to 
authority  embraced  by  the  term  general  agency.     Where  in812r6- 
the  general  agency  consists  in  this,  that  a  merohant  in  one 
country  consigns  all  his  goods  intended  for  sale  in  another 
oountry  to  a  particular  merohant  there  resident,  and  effects 
through  him   all  his  purchases,  this  alone,  without  some 
evidenoe  of  a  special  course  of  deeding  in  regard  to  in- 
surances, would  not  show  that  either  correspondent   had 
implied  authority  to  insure  on  behalf  of  the  other.     But 
where  the  trust  reposed  is  more  extensive,  as,  for  instance, 
where  a  foreign  merohant  employs  a  general  agent  to  prooure 
consignments,  and  make  advances  and  shipments  on  his 
account,  leaving  the  whole  conduct  and  management  of  the 
business  entirely  in  the  agent's  uncontrolled  and  unassisted 
discretion,  no  doubt  an  authority  to  insure  on  the  foreign 
merchant's  behalf  would  be  implied  as  a  necessary  means  of 
conducting  the  business  of  such  an  agency  (k). 

139.  An  implied  authority  to  insure  may  arise  from  the  Implied 

r  J  J  authority  to 

(h)  Wolff  v.  Homcaetle  (1798),  1  mentioned  are  to  be  found  in  all 
B.  &  P.  316  ;  Carruthero  v.  Shedden  our  principal  cities ;  and  their  uni- 
(1815),  6  Taunt.  14 ;  Smith  v.  Las-      venal   practice  is  either  to  insure 

celles  (1788),  2  T.  R.  188  ;  Craufurd      themselves  the  shipments  made  to 

v.  Hunter  (1798),  8  T.  R.  23.  .,    .       .     .     ,         .    .  , 

/•%«t*         ,i,     ,,,  «■«..,  their  principals,  or  to  take  an  assign- 

(♦)  2  Duer,  104—111 ;  see  2  Phil-  *        *^  '  ^^* 

lips,  s   1858  ment  of  the  policies  that,  for  the 

(k)  2  Duer,  111—113.  Judge  Duer  security  of  their  principals,  they  re- 
says  :   "  Such  agents  as  those  last      quire  to  be  effected  ";  p.  113. 
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Sect.  189.  peculiar  situation  of  the  property  with  which  the  agent 
ins™,  arising  effecting  the  insurance  is  entrusted.  Thus,  although  the 
peculiar  master,  as  such,  has  not  in  general  an  implied  authority  to 

SJ^pertr:  effect  insurance  either  on  ship,  freight,  or  cargo  (/),  yet  there 
as  of  master     seems  little  doubt  that  cases  may  arise  which  would  confer 

and  super-  m  #  _^^        ■* 

cargo  in  case    that  authority  on  him.    Where  the  ship  is  lost,  but  the 
orprizeagents  oaTg°y  or  part  of  it,  saved,  under  such  circumstances  as  to 
and  the  like,    jj^e  it  impossible  either  to  sell  it  at  the  place  of  disaster 
or  to  forward  it  to  the  port  of  destination,  the  master,  if  he 
had  the  chance  of  so  doing,  would  be  justified,  as  agent  for 
all  parties  concerned,  in  sending  it  on  to  some  other  port  for 
sale.    In  such  a  case,  if  there  were  no  means  of  speedy  com- 
munication with  the  owners,  the  law  that  confers  the  agency 
would  seem  also  to  confer  upon  the    agent  authority  to 
insure  (m).    It  has  been  intimated  by  a  learned  judge  in 
the  United  States,  that  in  a  similar  case  a  like  authority 
would  be  implied  in  the  supercargo  (»).    A  merchant  who 
has  ordered  goods  from  a  foreign  correspondent  may  refuse 
to  receive  them,  if  in  excess  of  or  not  according  to  order ; 
in  such  case,  if   he  elect  to  re-ship  them,  he  has,  in  the 
opinion  of  Lord  Hardwicke,  an  implied  authority  to  insure 
them  on  behalf  of  the  consignor  (0).     Generally  speaking,  as 
we  have  seen,  a  mere  order  to  consign  or  forward  goods  will 
not  carry  with  it  an  implied  authority  to  insure  on  behalf  of 
the  party  giving  the  order.    In  a  case,  however,  where  an 
agent  was  empowered  by  the  owners  of  a  ship  and  cargo, 
captured  as  prize,  to  prosecute  their  claims  in  the  foreign 
prize  court,  to  make  such  compromise  as  he  might  deem 
advisable,  and,  in  case  of  restitution,  "  to  forward  the  ship  to 
London : "  it  having  been  objected  that  these  circumstances 
raised  no  implied   authority  in   the    agent   to    direct    an 
insurance   on   the  property  after  restitution,  Lord  Ellen- 


(/)  Oraufurd  r.  Hunter  (1798),  8  Folton  Ins.  Co.  (1828),  1  Hall,  84, 

T.  R.  23.  cited  in  2  Phillips,  s.  1856. 
(m)  2  Duer,  101.  ^  cornwau  „.  Wilson  (1750),  1 

(*)  Per  Jones,  J.,  in  De  Forest  v.  Yes.  sen.  214. 
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borough  held  that  the  order  to  forward  the  ship  to  London    Sect.  189. 
was  an  authority  to  insure  her  (/>). 

140.  The  eases  hitherto  considered  have   been  those  in  Ratification 
which  a  prior  authority  to  insure  has  either  been  expressly  a^or^ 
given,  or  has  been  implied  from  the  relation  of  the  parties  antlM,ri*7- 
effecting  the  policy,  either  to  those  for  whose  benefit  the 
insurance  is  intended,  or  to  the  property  designed  to  be 
protected.    It  is  not,  however,  essential  to  prove  any  prior 
authority,  either  expressed  or  implied ;  it  will  be  sufficient  to 
show  that  the  principal,  on  becoming  acquainted  with  what 
the  party  effecting  the  insurance  has  done  on  his  behalf,  ratifies 
and  adopts  it.    Such  subsequent  ratification  is  equivalent  to 
a  prior  authority  (pmnis  ratihabitio  retrotrahitnr  et  mandate 
aquiparatur)  (q). 

This  general  principle  has  been  so  abundantly  illustrated 
in  our  jurisprudence  that  it  will  be  sufficient  to  give  below  a 
general  reference  to  some  of  the  leading  authorities  (r). 

Thus,  although  one  part  owner  has  no  original  implied 
authority  from  the  rest  to  insure  on  their  account,  yet,  if  he 
does  so,  and  they  subsequently  adopt  the  insurance,  they  are 
bound  by  it  (*).  So,  although  the  captors  of  a  prize  have 
no  original  implied  authority  to  insure,  yet,  if  they  do  insure, 
for  whom  it  may  concern,  and  the  Crown,  in  whom  the  legal 
interest  vests,  subsequently  adopts  the  insurance,  it  is  thereby 
rendered  valid  (t).    Whether  the  clerk  of  a  foreign  oonsignee 


{p)  Robertson*.  Hamilton  (1811), 
14  East,  522.  See  the  case  stated  and 
commented  on,  2  Duer,  101,  102. 

(g)  Per  Best,  C.  J.,  Maclean  v. 
Dunn  (1828),  4  Bing.  722.  This 
doctrine  was  recently  held  to  be 
equally  applicable  to  a  case  where 
the  person  who  made  the  contract 
did  not  profess  at  the  time  of  making 
it  to  be  acting  on  behalf  of  any  prin- 
cipal. Durant  v.  Roberts,  [1900]  1 
Q.  B.  629,  G.  A.  (Collins  and  Romer, 
L.JJ.;  A.  L. Smith,  L. J., dissenting). 
Bnt  the  House  of  Lords  unanimously 
dissented  from  this  view.    Keighley  & 


Go.  p.  Durant,  The  Times,  21st  May, 
1901. 

(r)  Wolff  r.  Hornoastle  (1798),  1 
B.  &  P.  316;  Lucena  v.  Graufurd 
(1806),  2  B.  &  P.  N.  R.  269 ;  Stir- 
ling v.  Vaughan  (1809),  11  East, 
623  ;  Routh  r.  Thompson  (1811),  13 
East,  274 ;  Hagedorn  v.  Oliverson 
(1814),  2  M.  &  S.  485  ;  Robinson  v. 
Gleadow  (1835),  2  Bing.  N.  G.  156. 

(*)  French  v.  Backhouse  (1771),  5 
Burr.  2727 ;  Robinson  v.  Gleaaow 
(1835),  2  Bing.  N.  O.  156. 

(0  Routh  v,  Thompson  (1811),  13 
East,  274.  So  of  the  Dutch  Prise 
Commissioners,  Luoena  v.  Graufurd 
(1806),  2  B.  &  P.  N.  R.  269. 
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PAST  I. 


140. 


of 
may  be 
implied  from 


Evidence  of 


has,  a*  such,  a  prior  implied  authority  to  direct  an  insurance 
to  be  effected  by  English  correspondents  of  bis  master  on  a 
consignment  made  by  them  on  account,  and  to  the  orders,  of 
his  employer,  may  be  doubtful ;  but  subsequent  adoption  by 
the  foreign  principal  of  the  insurance  so  effected  will  amply 
warrant  a  jury  in  finding  that  such  insurance  was  made  with 
his  authority '"  . 

141.  With  regard  to  the  nature  of  the  evidence  required 
to  establish  the  fact  of  ratification,  positive  proof  of  an 
express  ratification  is  not  needful  The  adoption  of  the 
policy  may  be  inferred  from  the  conduct  of  him  for  whose 
benefit  it  was  originally  intended.  If  he  means  to  reject  it, 
he  should  express  his  dissent  as  soon  as  he  is  informed  of  the 
fact ;  if  he  fail  in  so  doing,  his  adoption  of  the  contract  will, 
generally  speaking,  be  inferred  from  his  silence  f-r).  At  all 
events,  this  will  be  so  in  cases  where  those  who  have  effected 
the  insurance,  instead  of  being  mere  strangers  or  volunteers, 
stand  in  such  relations  of  business  or  correspondence  as  would 
give  them,  not  indeed  an  implied  authority  to  insure,  but  a 
reasonable  ground  for  anticipating  that  the  policy,  when 
made,  would  be  adopted  by  him  for  whom  it  was  designed  (y). 
Thus,  in  the  case  of  part  owners :  where  no  proof  could  be 
adduced  of  an  express  authority  to  insure,  but  evidence  was 
given  that  the  part  owner  insuring  had  "told  all  his  co- 
partners that  he  had  insured,  and  that  they  did  not  object  to 
it "  (z) ;  or  where  it  appeared  that  the  part  owner  insuring 


'«,  Barlow  r.  Leckie  1819;,  4 
J.  B.  Moore,  8. 

'x,  So  Phillips  fvol.  i.  8.  390). 
And  in  view  of  the  now-established 
doctrine  in  this  country,  that  a  prin- 
cipal may  ratify  even  after  know- 
ledge of  a  loss  'see  post,  s.  142  ,  this 
would  probably  be  held  to  be  law 
here;  otherwise  a  party  interested 
would  be  able  to  lie  by  for  an  in- 
definite time,  and  eventually  elect  to 
take  the  benefit  of  the  insurance  in 
case  of  a  loss,  or  to  repudiate  lia- 
bility for  premium*  in  case  of  safe 


arrival. 

y  This  distinction  is  suggested 
by  Judge  Duer,  vol.  ii.  pp.  151 — 
154.  See  also  note  j)  to  sect.  z. 
pp.  178 — 182,  in  which  he  discusses 
the  question  "  whether  the  mere 
omission  of  the  principal  to  reply  to 
a  letter  of  advice  from  a  self-canrti* 
tuted  agent  is  to  be  regarded  as  evi- 
dence of  an  adoption  of  the  agent's 
act."  The  learned  jurist  takes  the 
negative  view. 

(;)  French  r.  Backhouse  (1771),  5 
Burr.  2727.    The  action  here  was  by 
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had  entered  the  premium  in  his  books,  which  were  open  to  Sect.  141. 
the  inspection  of  the  other  owners,  and  that  they  had 
actually  inspected  an  extract  made  out  from  these  books 
relating  to  the  insurance  transaction  without  objecting  to  it ; 
juries  were  held  to  be  justified  in  finding  that  the  part  owner 
insuring  had  done  so  with  the  authority  of  his  co-owners  (a). 

142.  A  ratification,  conditional  in  its  terms,  has  been  held  Conditional 
in  the  United  States  to  be  equivalent  to  a  prior  authority  as 
soon  as  the  contingency  on  which  it  was  to  depend  has 
happened.  The  general  agent,  at  New  York,  of  a  merchant 
resident  at  Carthagena,  having  effected  an  insurance  for  him 
without  instructions,  gave  him  notice  of  what  he  had  done. 
The  Carthagena  merchant  wrote  in  answer,  that,  if  other 
insurances  which  he  had  ordered  should  not  have  been  made, 
and  if  the  ship  should  not  have  arrived  safe,  he  wished  the 
policy  to  stand,  otherwise  to  be  cancelled.  When  this  answer 
was  received  in  New  York  the  other  insurance  referred  to 
had  not  been  made,  and  the  ship  (which  was  then  out  of 
time)  had  not  arrived  ;  in  fact,  was  totally  lost.  An  action 
having  been  brought  in  the  Superior  Court  of  New  York  on 
the  policy,  Oakley,  J.,  before  whom  the  case  was  tried,  held 
the  ratification  sufficient,  and  a  judgment  was  recovered  for 
the  loss  (b). 

With  regard  to  the  time  at  which  the  adoption  must  be  When  the 
made,  it  is  clear  that  it  need  not  be  during  the  pendency  of  b^made.""1* 
the  risk.     In  many  of  the  cases  on  the  subject  there  was  no 
ratification  till  after  the  loss  had  taken  place,  and  was  known 
to  the  principal  (c) ;   and  in  one  case  the  only  evidence  of 


the  ship's  husband  against  his  oo- 
part-owners  to  recover  back  pre- 
miums on  a  policy  effected  by  him 
on  the  owners'  behalf. 

(a)  Robinson  v.  Gleadow  (1835),  2 
Bing.  N.  C.  156.  The  action  was 
by  the  assignees  of  the  broker  against 
all  the  part  owners  for  premiums. 

(b)  Bridge  v.  Niagara  Ins.  Co. 
(1828),  1  Hall,  247,  oited  2  Phillips 

VOL.  I. 


on  Ins.  s.  1868.  In  point  of  faot,  a 
conditional  order  ceases  to  be  so, 
and  becomes  positive,  when,  before 
receipt  by  the  party  who  is  to  exe- 
cute it,  its  conditions  have  been  ful- 
filled. 

(<?)  Lucena  v.  Crauf  urd ;  Eouth  v. 
Thompson ;  Barlow  v.  Leckie,  ubi 
supra. 
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Sect,  142,  adoption  was  a  letter  written  by  the  principal  two  years 
after  the  making  of  the  insurance,  and  nearly  as  long  after 
he  had  become  aware  of  the  loss,  expressing  a  hope  that  the 
party  who  had  effected  the  policy  had  procured  a  final 
settlement  from  the  underwriters  (d).  Accordingly,  the 
Court  of  Appeal,  when  asked  to  review  these  oases  in  order  to 
restrain  the  time  for  valid  ratification  within  narrower  limits, 
recognized  the  exception  as  one  that  had  been  long  established, 
and  no  doubt  found  convenient  in  the  case  of  marine  in- 
surance, and  therefore  refused  to  disturb  it  (e). 

That,  however,  which  is  relied  upon  as  a  ratification  must 
be  done,  said,  or  written  by  the  prinoipal  after  he  is  cognizant 
of  the  insurance.  A  general  order  to  insure,  given  by  the 
principal  before  knowledge  of  the  particular  insurance,  though 
not  received  by  the  party  insuring  till  after  the  policy  was 
effected,  cannot,  it  seems,  be  construed  into  an  adoption  of 
such  policy  (/). 

Ratification  143.  It  is,  however,  neoessary,  in  order  to  justify  an  adop- 
ance  effected  tion  or  ratification  of  such  a  oontract,  that  the  "  voluntary 
agent? untary  agent " — or,  in  other  words,  the  party  who  has  without  autho- 
rity effected,  or  purported  to  effect,  the  oontract — should  have 
intended  to  be  acting  on  behalf  of  the  person  olaiming  to 
adopt  or  ratify  it.  He  must  also  have  intended  to  look  to 
such  person  for  the  reimbursement  of  his  necessary  expenses 
in  the  transaction  (g).  "  It  is  clear,"  said  Erie,  C.  J.,  "  that 
no  one  can  sue  on  a  contract  but  the  person  who  made  it,  or 
the  person  who  ratified  what  purported  (h)  to  be  a  oontract 


(d)  Hagedorn  v.  Oliverson  (1814), 
2M.&S.  485. 

(*)  Williams  v.  North  China  Ins. 
Co.  (1876),  I  C.  P.  D.  767.  In  view 
of  this  deoision,  it  is  probably  the 
law  now,  as  stated  by  Phillips,  vol.  i. 
s.  390,  that  ratification,  and  conse- 
quent liability  for  premiums,  is  pre- 
sumed in  the  absenoe  of  express  re- 
pudiation within  a  reasonable  time 
after  notice.    See  sect.  141,  note  (x). 

(/)  Bell  r.  Janson  (1818),  1  M.  & 


S.  201. 

(g)  See  2  Duer,  135.  The  whole 
subject  of  voluntary  agency  and 
ratification  is  learnedly  discussed  in 
pp.  132—156. 

(A)  As  to  the  meaning   of   this 

word,  the  Lords  Justices  in  Durant 

v.  Roberts,  [1900]  1  Q.  B.  629,  took 
different  views.  The  dissenting 
opinion  of  A.  L.  Smith,  L.  J.,  was 
approved  by  the  House  of  Lords, 
Keighley  &  Co.  v.  Durant,  in  the 
Times  for  21st  May,  1901. 
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made  by  his  agent.  ...  A  very  wide  extension  has  been  Sect.  148. 
given  to  this  principle  ...  in  respeot  of  a  policy  of  assuranoe, 
and  persons  who  oould  not  be  named  at  the  time,  if  intended 
to  come  within  it,  and  so  capable  of  being  ascertained,  have 
been  allowed  to  be  entitled  to  the  benefit  of  the  same  :  but 
they  must  have  been  such  as  were  contemplated  at  the  time 
when  the  policy  was  made"  (t).  "  It  is  imperatively  neces- 
sary," said  Mathew,  J., "  that  the  insurance  should  be  intended 
to  be  effected  by  the  agent  on  behalf  of  some  person  capable 
of  identification,  and  responsible  to  the  broker  for  the  pre- 
miums that  the  broker  undertakes  to  pay  to  the  under- 
writer "  (k). 

In  Byas  v.  Miller,  an  insurance  broker  at  Lloyd's  was 
instructed  by  principals  at  Liverpool  to  reinsure  goods  for  a 
voyage  at  a  certain  premium.  He  was  unable  to  execute 
the  order  at  the  rate  mentioned,  but  obtained  from  the 
defendant,  an  underwriter,  a  slip  at  a  higher  premium,  and 
sent  to  the  Liverpool  firm  a  oover-note  stating  that  he  had 
reinsured  provisionally  for  their  acoount  at  the  higher  rate : 
this  insurance,  however,  the  Liverpool  firm  refused  to  accept. 
The  broker  shortly  afterwards  issued  to  the  plaintiffs  a  fresh 
cover-note  in  respect  of  an  interest  which  they  had  in  the 
same  goods,  the  defendant's  name  being  inserted  therein  as 
underwriter ;  and  within  two  or  three  weeks  the  goods  were 
totally  lost.  A  few  days  later  a  policy  in  the  ordinary  form 
was  tendered  to,  and  signed  by,  the  defendant  in  accordance 
with  the  slip.  The  defendant  never  knew  the  names  of  the 
original  principals  of  the  broker,  nor  did  he  ever  know,  until 
after  the  loss,  that  the  broker  had  appropriated  the  slip  to 
olients  for  whom  he  was  not  acting  at  the  time  when  the  slip 
was  signed.  It  was  held,  in  accordance  with  the  principles 
above  stated,  that  there  was  no  contract  between  the  plaintiffs 
and  the  defendant  (/). 

(i)  In  Watson  v.  Swann  (1862),      Com.  Cas.  39. 
11  0.  B.  N.  S.  766 ;  31  L.  J.  C.  P. 

210.    SeeKeighley&Co.r.Durant,  (0  Byas  *  M^er,  ufc  «*ra.    The 

ubi  tupra.  facts  and  the  decision  in  Watson  ?. 

(k)  In  Byas  v.  Miller  (1897),  3      Swann  were  very  similar. 

N2 


180 


INSURANCE  AGENTS  GENERALLY : 


[ PART  I. 


Sect.  144. 

When  an 


authority  to 
insure  may- 
be reroked. 


Duties  and 
liabilities  of 
agent*  for  the 
assured. 

Agents  paid 
and  unpaid, 
skilled  and 
unskilled. 


Application  of 
these  prin- 
ciples. 


144.  With  regard  to  the  revocation  of  an  express  authority 
to  insure  given  to  an  agent,  the  time  within  which  it  may  he 
made  depends,  of  course,  upon  this :  whether  the  agent,  acting 
in  pursuance  of  the  authority,  has  conclusively  hound  himself 
or  third  parties  hefore  receiving  the  revocation.  If  he  have 
not,  the  revocation  will  he  operative ;  if  he  have,  it  will  be 
ineffectual.  In  this  country  no  contract  for  sea  insurance  is 
valid  unless  it  be  expressed  in  a  policy  containing  the  par- 
ticulars required  by  the  statute  (m).  Hence,  the  authority 
given  to  an  insurance  agent  may  be  revoked,  notwithstanding 
the  initialing  of  the  slip  by  the  underwriters,  at  any  time 
before  the  formal  policy  is  subscribed ;  and  if  a  broker, 
having  procured  a  slip  to  be  written  on  terms  within  the  scope 
of  his  original  authority,  afterwards  receive  an  intimation 
from  his  principals  that  they  will  not  consent  to  such  terms, 
and,  notwithstanding  such  notice,  effect  a  policy  on  those 
terms,  and  pay  the  premiums  to  the  underwriters,  he  cannot 
recover  against  his  employers  for  the  premiums  so  paid,  nor 
for  his  commission  (n). 

145.  The  liability  of  insurance  agents  to  their  employers  for 
negligence  is  determined  by  the  general  principles  of  the  law 
of  agency  (o).  All  such  agents,  whether  paid  or  unpaid, 
skilled  or  unskilled,  are  bound  to  exercise  due  care  in  the 
performance  of  the  duties  which  they  have  undertaken.  A 
greater  degree  of  care,  however,  is  required  from  a  paid  than 
from  an  unpaid,  from  a  skilled  than  from  an  unskilled,  agent. 
In  other  words,  conduct  which  amounts  to  actionable  negli- 
gence in  a  paid  or  in  a  skilled  agent  may  not  amount  to  such 
in  one  who  is  unpaid  or  unskilled.  In  view  of  recent 
authorities,  this  seems  to  be  a  better  way  of  stating  the  law 
than  to  say  that  the  one  is  liable  for  ordinary,  but  the  other 
only  liable  for  gross  negligence  (/?). 

The  great  majority  of  persons  employed  in  the  business  of 


(m)  The  Stamp  Act,  1891. 

(«)  Warwick  v.  Slade  (1811),  3 
Camp.  127.  We  have,  however,  else- 
where advanced  the  view  that  the 
slip  may  itself  be  a  valid  policy :  if 
this  view  be  correct,  the  revocation 


by  the  principals  would  be  too  late. 

(o)  See  Coggs  v.  Bernard;  and 
notes  in  Smith's  Leading  Cases; 
Story  on  Agency,  149,  150. 

(p)  Cf.  2nd  ed.  of  this  work, 
pp.  174,  175. 
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sea  insurance  are  both  paid  and  skilled  agents,  or,  at  all  Sect.  145* 
events,  either  the  one  or  the  other.  Generally  speaking, 
therefore,  the  question  of  their  liability  for  negligence  turns 
on  the  point,  whether  they  exerted  such  an  amount  of  reason- 
able skill  in  effecting  the  policy  as  is  ordinarily  possessed  and 
exercised  by  persons  of  common  capacity,  engaged  in  the  same 
business  or  employment.  From  a  policy  broker,  whose  main 
occupation  it  is  to  manage  sea  insurance  transactions,  a 
higher  degree  of  skill  may  fairly  be  claimed  than  from  a 
merchant  or  commission  agent,  who  may  be  expected,  indeed, 
to  possess  a  general  knowledge  of  maritime  and  mercantile 
affairs,  but  no  special  knowledge  of  the  business  of  sea 
insurance. 

Notwithstanding  doubts  which  at  one  time  prevailed,  it  may  Liability  of  a 
now  be  considered  as  settled  law,  that  a  person  who  volun-  tarily  under- 
tarily  and  without  consideration  undertakes  to  effect  insurances  £^  J^n 
for  another  is  liable  for  negligence  in  doing  so,  if  he  takes  insurance  for 

.  .  ,     another. 

any  steps  towards  performance  of  his  undertaking  (<?).  But  if 
the  person  who  voluntarily  promises,  without  any  kind  of 
consideration,  to  procure  an  insurance  never  takes  any  steps 
whatever  towards  the  performance  of  his  promise,  he  is  not 
liable  to  an  action  for  the  nonfeasance  (r). 

148.  Generally  speaking,  a  person  to  whom  an  order  to  Three  oases  in 

which  affents 

insure  has  been  transmitted  is  under  no  obligation  to  accept  requested  to 
the  trust;   but  there  are  certain  cases  in  which  an  express  Jora^  ^ust 
order  to  insure,  not  only  may,  but  must  be  complied  with.        do  80- 
1.  Where  a  merchant  abroad  has  effects  in  the  hands  of  his 


(q)  Wallace  v.  Tellfair  (1788), 
2  T.  R.  188,  n.,  before  Buller,  J., 
at  N.  P.,  cited  in  Wilkinson  v. 
Coverdale  (1793),  1  Esp.  75.  In 
the  latter  case  Lord  Kenyon  held, 
that  where  the  seller  of  a  house  had 
voluntarily  undertaken  to  get  a  fire 
policy  renewed  for  the  plaintiff,  and 
had  in  fact  renewed  it,  but  with- 
out procuring  a  proper  indorsement, 
whereby  plaintiff  was  deprived  of 
the  benefit  of  the  insurance,  this  was 


actionable  negligence. 

(r)  Thornec.Deas  (1809),  4  Johns. 
N.  Y.  R.  84— a  decision  of  Chief 
Justice  (afterwards  Chancellor)  Kent. 
Duer  approves  of  this  decision  as  a 
correct  exposition  of  the  law,  though 
he  remarks  forcibly  on  the  hardship 
which  may  thus  be  inflicted  on  the 
party  who  trusts  to  the  promise  of 
the  volunteer.  2  Duer,  128—130  ; 
see  the  Carpenters'  Case,  Year  Books, 
xi.  H.  iv.  p.  33," ed.  1679. 
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Sect.  146. 


Where  the 
obligation  to 
insure  arises 
from  a  pre- 
vious course 
of  dealing, 
and  the  agent 
has  no  funds 
in  hand. 


Where  the 
insurances 
are  out  of  the 
usual  course. 


agent  or  correspondent  here,  he  has  a  right  to  expect  that  the 
agent  will  comply  with  an  order  to  insure ;  because  he  is 
entitled  to  call  his  money  out  of  the  other's  hands  when,  and 
in  what  manner,  he  pleases. 

2.  Where  the  merchant  abroad  has  no  effects  in  the  hands 
of  his  correspondent  here,  but  the  course  of  dealing  between 
them  has  been  such  that  the  one  has  been  used  to  send  orders 
for  insurance,  and  the  other  to  execute  them,  the  former  has 
a  right  to  expect  that  his  orders  for  insurance  will  still  be 
obeyed,  unless  the  latter  give  him  notice  to  discontinue  that 
course  of  dealing. 

3.  Where  the  merchant  abroad  sends  bills  of  lading  to  his 
correspondent  here,  with  an  order  to  insure  as  the  implied 
condition  on  which  he  is  to  accept  the  bills  of  lading,  and  the 
correspondent  accepts  the  bills  of  lading,  he  must  obey  the 
order ;  for  it  is  one  entire  transaction,  and  the  acceptance  of 
the  bills  of  lading  amounts  to  an  implied  agreement  to  perform 
the  condition  (s). 

The  rules  thus  stated  are  believed  to  be  as  universal  in 
their  observance  as  they  are  unquestionably  well  founded  in 
justice  and  equity. 

147.  Where  the  obligation  to  insure  arises  from  a  previous 
course  of  dealing,  and  the  agent  has  no  funds  in  hand,  Duer 
suggests  that  he  would  be  excused  from  compliance  if,  when 
he  receives  the  order,  he  has  just  grounds  for  believing  that 
his  correspondent  is  insolvent  (t).  This  may  be  so;  but  in 
practice  it  will  be  the  safer  course  for  the  agent  to  obey  the 
order,  unless  his  information  of  his  correspondent's  insolvency 
be  of  suoh  a  nature  as  leave  him  no  ground  for  doubt. 

Duer  also  thinks  that  "  the  obligation  to  insure  that  arises 
from  a  previous  course  of  dealing  can  only  apply  to  insu- 
rances similar  to  those  that  the  agent  had  been  in  the  habit 
of  effeoting.  If  the  past  assurances  had  all  been  effected  in 
a  time  of  peace,  at  a  low  rate  of  premium,  and  requiring  in 


(*)  Per  Buller,.J.,  in  Smith  v.  Lascelles  (1788),  2  T.  R.  189,  190. 
(0  2  Duer,  124. 
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each  case  only  a  moderate  advance,  they  would  give  the  prin-  Sect.  147. 
cipal  no  right  to  expect  that  an  order  to  insure  in  a  time  of 
war,  not  accompanied  by  a  remittance  of  the  necessary  funds, 
would  be  obeyed  "  (w).  It  may  be  a  question,  however,  how 
far  this  would  be  so  held  in  this  country,  where  an  immediate 
advance  in  respect  of  the  premium  is  hardly  ever  required  in 
practice  at  the  time  of  effecting  the  policy. 

There  can  be  no  doubt  as  to  another  position  of  the  very  Where  fund* 
learned  American  jurist,  "  that  where  the  necessary  funds  for 
procuring  the  insurance  are  remitted  to  a  commission  mer- 
chant or  insurance  broker,  he  is  under  an  equal  obligation  to 
apply  them  to  the  purpose  directed  as  where  the  funds  are  in 
his  hands  when  the  order  is  received  "  (a?). 

It  also  seems  free  from  doubt  that  the  duty  of  insuring 
may  be  imposed  on  an  agent,  even  in  the  absence  of  express 
directions  to  insure,  by  the  usage  of  the  particular  trade  to 
which  his  agency  and  the  insurance  relate  (y). 

148.  If  an  agent  is  employed  by  a  foreign  correspondent  Agent  in- 
to procure  an  insurance  under  circumstances  which,  according  U^  ^i  be 
to  the  rules  laid  down  by  Buller,  J.,  in  Smith  t\  Lascelles,  llab)e  *°f 

.  ,  neglect  to 

give  the  correspondent  a  right  to  expect  such  orders  will  be  do  so. 
complied  with,  a  total  failure  to  comply  with  such  orders, 
without  notice,  will  subject  such  agent  to  an  action  for  all 
the  loss  which  his  correspondent  may  have  sustained  from  the 
non-insurance  (z).    It  is  his  duty  to  give  prompt  notice  of  Unless  he  give 
his  refusal  to  act  upon  such  orders,  in  order  that  his  employer  ofdis^tf106 
may  not  be  deprived  of  the  opportunity  of  efEeoting  the  insu- 
rance elsewhere.    If,  in  consequence  of  his  failure  to  give 
such  notice,  no  insurance  be  made,  the  agent  will  be  answer- 
able to  his  employer  for  the  loss  arising  from  his  neglect  (a). 

Hence,  where  a  merchant  in  this  country  reoeived  from  a 
merchant  abroad,  with  whom  he  had  no  previous  connection, 

(«)  2  Dner,  125.  Erie,  C.  J.  (1862),  2  F.  &  F.  748. 

(,)  Ibid.  See  2  Dner,  120. 


(y)  Ibid,  127,  128. 


(a)  Ibid.  Observations  of  Ashont, 
J.,  2  T.  B.   188.    See  the  general 
(r)  Smith  v.    Lasoelles   (1788),   2      principle  in  Prince  v.  Clark  (1823),  1 
T.  R.   187  ;   Smith  v.  Price,  coram      B.  &  Cr.  186. 
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Sect.  148. 


Or  of 
difficulties* 


Callander  c. 
Oelrichs. 


a  bill  of  lading,  with  a  request  to  insure  the  goods  and  the 
merchant,  not  wishing  to  take  to  the  conagnment,  hat  with- 
out giving  any  notice  to  the  conagnor  that  he  rejected  it, 
handed  over  the  hOl  of  lading  and  the  order  to  insure  to  a 
creditor  of  the  consignor,  who  effected  the  insurance  and 
received  the  goods,  and  afterwards  became  insolvent  with  the 
proceeds  in  his  hands;  it  was  held,  that  the  merchant,  who  had 
his  election  other  to  accept  or  reject  the  bill  of  lading,  was 
yet  bound,  if  he  accepted  it,  to  comply  with  the  terms  of  the 
consignment,  and  was  liable  for  the  consequences  of  not 
having  done  so  (J>).  So  also,  in  the  event  of  any  difficulties  in 
procuring  the  insurance  on  the  terms  prescribed  by  the  prin- 
cipal, it  is  the  duty  of  the  parties  employed  to  give  notice  of 
such  difficulties  to  their  employer  within  a  reasonable  time. 

149.  The  plaintiff,  a  merchant  in  this  country,  had  in- 
structed the  defendants,  who  were  his  commission  agents  and 
correspondents  in  America,  to  effect  an  insurance  for  him,  on 
certain  prescribed  terms  (viz.,  that  the  insurers  should  be  liable 
for  every  average  loss  above  10/.  per  cent),  upon  a  cargo  of 
wheat  shipped  by  him  from  London  to  Baltimore,  and  con- 
signed to  the  defendants,  to  be  sold  and  disposed  of  on 
commission.  The  defendants  attempted  in  vain  to  procure 
an  insurance  on  the  terms  prescribed,  but  gave  no  notice  to 
the  plaintiff  of  their  failure  to  do  so,  and  instead  thereof 
effected  an  insurance  on  the  usual  terms,  (by  which  the 
insurers  on  wheat  are  exempted  from  all  liability  for  average, 
unless  general,  or  the  ship  stranded).  The  Court  of  Common 
Pleas  held,  that  the  giving  of  such  notice  was  part  of  the 
common  law  duty  of  the  defendants,  to  be  implied  from  their 
retainer  as  commission  agents  with  express  orders  to  insure, 
and  that  the  plaintiff,  therefore,  was  entitled  to  recover  in  an 


(b)  Corlett  v.  Gordon  (1813),  3 
Gamp.  472.  The  action,  however, 
was  in  trover  and  conversion,  far 
allowing  the  creditor  to  obtain  pos- 
session of  the  goods.  It  does  not 
necessarily  follow  from  thia  caae  that 


if  the  defendants  had  done  nothing 
they  would  have  been  liable.  The 
caae  might  be  different  where  there 
have  been  previous  dealings  between 
the  parties.  See  the  cases  above 
cited. 
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action  brought  against  them  for  the  breach  of  such  duty  (c).  Sect.  149; 
In  this  case  the  damage  alleged  was,  that  by  reason  of  the 
defendants'  failure  in  giving  notice,  the  plaintiff  had  been 
prevented  from  effecting  an  insurance  on  the  wheat  on  the 
terms  proposed,  and  thereby  precluded  from  recovering  for  an 
average  loss.  As  Judge  Duer  remarks,  no  proof  appears  to 
have  been  given  that  an  insurance  could  have  been  effected 
on  the  terms  proposed ;  as,  however,  by  agreeing  to  refer  the 
amount  of  damages,  it  was  conceded  that  some  damnum  had 
been  incurred,  (and  none  could  have  been  incurred  if  no 
insurance  could  have  been  effected  as  ordered),  it  must  be 
taken  to  have  been  admitted  that  the  protection  which  the 
plaintiff  wished  might,  with  due  diligence  and  a  proper 
exercise  of  discretion,  have  been  procured  (d). 

150.  A  foreign  principal  has  a  right  to  expect  the  same  A  corre- 

•      «       j.    .  i  «n  i   i«v  •  •  Bpondent  for  a 

amount  of  ordinary  care,  skill,  and  diligence  in  procuring  an  foreign  house 
insurance  that  the  principal  himself,  as  a  man  of  common  ^Bklnand 
prudence  and  knowledge  of  business,  might  reasonably  have  diligence  of  a 

,  prudent  man 

been  expected  to  exercise,  had  he  been  upon  the  spot  and  of  business, 
himself  engaged  in  endeavouring  to  effect  it.  Hence,  where 
the  foreign  oorreBpondent  of  a  mercantile  firm  in  this  country 
directed  them,  as  his  agents,  to  procure  an  insurance  for  him, 
without  prescribing  any  limit  of  premium,  and  they  limited 
the  broker  to  so  low  a  rate  of  premium  that  it  was  impossible 
to  effect  an  insurance  on  such  terms,  they  were  held  liable  to 
their  foreign  employer  for  the  loss  arising  from  the  failure  to 
insure  (e).  On  the  same  principle,  where  a  policy  had  been 
effected,  but  the  agents  neglected  to  ascertain  the  solvency  of 
the  underwriters,  and  to  communicate  the  names  of  the 
brokers,  by  whom  it  was  effected  in  their  own  names,  so  that, 
when  a  loss  on  the  property  occurred,  the  assured  were  unable 
to  obtain  payment  of  the  whole  insurance  money,  the  agent 

(<?)  Callander  v.  Oelriohs  (1838),  5  Bing.  N.  0.  58 ;  6  Scott,  761. 

(d)  2  Duer,  222—225. 

(*)  Wallace  v.  Tellfair  (1788),  2  T.  B.  188,  in  note. 
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Sect.  150.    was  held  liable  for  the  deficiency  caused  by  the  insolvency  of 
the  brokers  and  of  one  of  the  underwriters  (/). 

If,  however,  the  agent  does  all  that  the  foreign  principal,  on 
the  spot  and  acting  with  due  care,  skill  and  diligence  as  a 
man  of  business,  could  reasonably  be  expected  to  do,  he  will 
not  be  liable  for  the  consequences  of  a  failure  to  procure 
insurance.  Thus,  where  the  correspondents  in  London  of  a 
foreign  merchant,  being  directed  by  him  to  procure  an 
insurance,  and,  having  failed  to  do  so  at  Lloyd's  because  the 
ship  was  not  in  Lloyd's  register,  ultimately  caused  it  to  be 
effected  with  a  Newcastle  company  through  the  medium  of  the 
shipowners,  who  afterwards  refused  to  deliver  up  the  policy, 
or  pay  over  a  loss  they  had  received  on  it  from  the  under- 
writers, it  was  intimated  to  the  jury  by  Buller,  J.,  before 
whom  the  case  was  tried,  that  this  afforded  no  ground  of 
aotion  against  the  agents  for  negligence  in  effecting  the 
policy  (g).  "If,"  said  the  learned  Judge,  "the  defendants 
had  made  a  blunder  in  effecting  the  insurance,  which  would 
have  avoided  the  policy,  that  would  have  been  negligence ; 
but  the  policy  is  a  good  one,  and  it  was  only  owing  to  the 
knavery  and  insolvency  of  the  shipowners  that  the  plaintiffs 
have  lost  the  benefit  of  it "  (</). 
How  far  must  At  the  present  day,  Buller,  J.,  would  hardly  be  justified  in 
quest  of  m  the  doubt,  which  he  expressed  in  this  case,  whether  the  defen- 
uisuranceP  dants,  who  lived  in  London,  were  bound  to  seek  insurance 
elsewhere  than  at  Lloyd's,  as,  for  instance,  at  the  public 
metropolitan  insurance  offices.  They  would  perhaps,  how- 
ever, not  be  bound  to  extend  their  endeavours  beyond  the 
limits  of  the  metropolis.  In  the  case  of  correspondents  resi- 
dent in  provincial  towns  the  obligation  might  be  different. 

151.  In  the  United  States  the  extent  of  the  obligation  to 
procure  insurance  has  been  well  illustrated  in  the  following 
case : — The  correspondents  in  Boston  of  shippers  at  Surinam 

(/)  Hurrell  v.  Ballard,  coram  Cook-  verdict  was   given   partly,    if    not 

burn,  C.  J.  (1863),  3  F.  &  F.  445.  principally,  on  the  ground  that  the 

(g)  Smith  v.   Cologan  (1788),  at  foreign  correspondents  had  adopted 

N.  P.,  2  T.  B.  188,  in  notis.    The  the  agents'  acts. 
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received  orders  to  effect  insurance  on  a  valuable  cargo  on  Sect.  151* 
their  account.  When  this  order  was  received  the  ship  was 
out  of  time,  and  the  insurance  was  declined,  on  that  ground, 
by  the  insurers  at  Boston,  to  whom  the  agents  applied  on  the 
very  day  they  received  the  letter.  They  subsequently  tried 
in  vain  to  effect  the  insurance  at  Salem,  Newburyport,  Ports- 
mouth and  Providence,  the  principal  commercial  places  within 
sixty  miles.  They  then  wrote  to  New  York  for  the  same 
purpose,  fixing  a  limit  (but  a  very  high  one)  to  the  rate  of 
premium  ;  part  of  the  amount  was  eventually  insured  there 
at. high  premiums,  (the  highest  being  33 J  per  cent.),  the  rest 
could  not  be  done  at  the  limit.  An  action  having  been  sub- 
sequently brought  against  them  for  not  having  insured  the 
whole  amount,  a  verdict  was  found  for  the  defendants  under 
the  direction  of  the  presiding  Judge,  on  the  ground  that  in 
their  prompt  endeavours  to  procure  insurance  at  Boston  and 
the  other  neighbouring  ports,  they  had  extended  their  efforts 
at  least  as  far  as  their  duty  required,  and  that,  having  done 
so,  they  were  not  liable  for  having  failed  in  procuring  a  full 
insurance  at  New  York,  though  such  failure  might  possibly 
have  been  ascribed  to  their  having  set  a  limit  on  the 
premium  (*). 

152.  In  none  of  these  oases  does  the  law  require  an  extra-  A  reasonable 
ordinary  degree  of  skill  on  the  part  of  the  agent,  but  only  Swree^f86 
such  a  reasonable  and  ordinary  proportion  of  it  as  persons  of  Jj~J  .ls  aU 
average  capacity  in  his  situation  and  profession  might  fairly  required, 
be  expeoted  to  exert.     In  inquiries,  therefore,  as  to  his 
liability  in  case  of  loss,  the  question  is,  whether  the  act  or 
omission  complained  of  is  inconsistent  with  that  reasonable 
and  proper  degree  of  care,  skill  and  judgment  which  persons 
of  common  prudence  or  ordinary  ability  might  be  expected 
to  show  in  the  situation  and  profession  of  the  defendant  (k). 

Every  policy  broker  of  average  capacity  must  know  that  Duty  of 

broker  to 
(t)  Sanohes  v.  Davenport  (1810),      able  to  take  steps  which  ninety  yean 
6  Mass.  R.  258  ;  cited  2  Duer,  242 —      ago  would  not  have  been  required. 
244 ;  2  Phillips,  s.  1890.    It  might,  (*)  Per  Tindal,  C.  J.,  in  Chapman 

however,  now  be  considered  reason-      t.  Walton  (1833),  10  Bing.  63. 


188 


IN8URAKCE  AGENTS  GENERALLY :  [PABT  I. 


Sect.  152. 

communicate 
the  time  of 
the  ship's 
■ailing. 


Effect  of 
withholding 
information, 
the  mate- 
riality of 
which  is  a 
doubtful 
point. 


Duty  of 
broker  to 
procure  the 
delivery  of  a 
stamped 
policy. 


all  communications  respecting  the  time  of  the  ship's  sailing 
are  material  to  he  submitted  to  the  underwriter.  Hence, 
where  a  policy  hroker,  who  was  supplied  by  his  principal  with 
the  requisite  information  as  to  the  time  of  sailing,  omitted, 
through  inadvertence,  to  forward  it  to  a  second  broker,  who 
at  the  wish  of  the  principal  was  employed  to  effect  the  policy, 
it  was  held  that  the  first  broker  was  liable  to  his  principal  for 
the  failure  of  insurance  arising  ont  of  this  neglect;  for 
although  he  personally  was  to  receive  no  remuneration,  he 
had  yet  undertaken  to  employ  the  other  (/). 

Where,  however,  the  materiality  of  the  information  is  of 
a  more  doubtful  description,  and  has  been  made  the  subject 
of  nicely-balanced  legal  decisions,  or  may  fairly  be  a  matter 
of  divided  opinion  amongst  persons  conversant  with  the  trade, 
it  may  very  reasonably  be  urged  that  a  policy  broker,  though 
acting  in  the  ordinary  way  as  a  paid  agent,  may  be  ignorant 
of  the  point  without  such  a  degree  of  negligence  as  to  make 
him  responsible  for  the  failure  of  a  policy  he  was  directed  to 
effect,  owing  to  the  withholding  by  him  of  such  informa- 
tion (m). 

153.  Eveiy  policy  broker  is  bound  to  know  all  the  ordinary 
and  formal  details  necessary  to  be  complied  with  in  order  to 
make  a  sea-policy  a  legally  valid  instrument. 

Hence,  a  policy  broker  employed  to  effect  a  policy  on  a 
ship,  having  negotiated  an  insurance  with  the  Newcastle 
Commercial  Insurance  Company  on  the  terms  directed,  was 
held  liable  for  not  procuring  a  stamped  policy,  in  consequence 
of  which  neglect  the  shipowner  was  unable  to  recover  from 
the  company  in  respect  of  a  loss  that  subsequently  took 
place  (n). 


(I)  Seller  v.  Work  (1801),  1  Mar- 
shall  on  Ins.  306.  See  Duer's  re- 
marks on  this  case,  vol.  ii.  pp.  202, 
203 ;  see  also  Maydew  v.  Forrester 
(1814),  5  Taunt.  615,  as  to  the  point 
that,  whenever  the  information  con- 
cealed is  unquestionably  material, 
the  hroker  will  be  liable ;  see  also, 


as  to  what  constitutes  negligence, 
Wake  v.  Atty  (1812),  4  Taunt.  493. 

(m)  See  the  observations  of  Lord 
Denman  in  Campbell  v.  Rickards 
(1833),  5  B.  &  Ad.  844,  845;  see 
also  Rickards  v.  Murdock  (1830),  10 
B.  &  Cr.  527. 

(»)  Turpin  t\  Bilton  (1843),  6  M. 
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Every  policy  broker,  or  other  insurance  agent,  is  bound,    Sect.  153. 
without  any  express  directions,  to  insert  in  the  policy  all  the  Duty  of 
ordinary  risks  and  customary  clauses,  whioh  are  usual  and  insert  aU 
proper  in  respect  of  the  contemplated  voyage.     Thus,  as  it  ordinary 
was  shown  to  be  the  invariable  practice  in  all  voyages  from  olaa8M« 
TenerifPe  to  London  to  insert  a  clause  "giving  liberty  to 
touch  and  stay  at  all  or  any  of  the  Canary  Islands,"  it  was 
held  that  a  London  policy  broker  was  guilty  of  actionable 
negligence  in  omitting  this  clause,  and  thereby  causing  the 
failure  of  the  insurance  (0). 

It  has  been  repeatedly  and  notoriously  decided,  that  a  Commenoe- 
policy  on  goods,  "  beginning  the  adventure  from  the  loading  on  goods 
thereof  on  board,"  without  any  addition,  only  attaches   on  ^^l 
goods  loaded  at  the  port  whioh  is  the  terminus  a  quo  of  the  described. 
voyage  insured  (p).    So  completely  is  this  settled  law,  that 
all  insurance  brokers  are  bound  to  know  and  act  on  it. 
Hence,  a  London  policy  broker,  being  directed  to  effect  a 
policy  for  a  voyage  "  from  Gibraltar  to  Dublin  "  upon  goods 
which,  by  his  instructions,  clearly  appeared  to  have  been 
loaded  on  board  at  Malaga,  was  held  liable  for  negligence  in 
having  effected  the  policy  on  such  goods  in  the  common 
printed  form,  u  at  and  from  Gibraltar  to  Dublin,  beginning 
the  adventure  upon  the  said  goods  and  merchandise  from  the 
loading  thereof  aboard  the  said  ship  "  (q). 

154.  The  rule  which  we  have  been  discussing  regards  Broker  not 
what  is  ordinary,  usual,   and  settled;   when  we  leave  the  nSstakedoe 
common  beaten  track  it  ceases  to  be  applicable.    As  Judge  J^J^/ law 

or  practice. 
&  G.  456.     By  b.  97  of  the  Stamp      2  Taunt.  416;  Horneyer  v.  Lushing- 

Act,    1891,   a   broker  writing  any  ton  (1812),   15  East,  46;  Mellish  v. 

policy  of  sea  insurance  upon  material  Allnutt  (1813),  2  M.  &  S.  106. 

not  duly  stamped,  or  otherwise  offend-  (q)  Park  v.  Hammond  (1814),  Holt, 

ing  against  the  true  intent  of  the  Act,  N.  P.   80;    S.  C,  4  Camp.   844;   2 

forfeits  all  claim  for  brokerage  and  Marshall's  R.   189 ;   6  Taunt.  495. 

expenses,  and  is  also  liable  to  penal-  This  last  report,  as  Duer  points  out, 

ties.  commits  the  absurd  mistake  of  stating 

(0)  Mallough  v.  Barber  (1814),  4  the  risk  under  the  policy  to  have 

Camp.  151.  been  on  the  goods  "from  the  load- 

(p)  Robertson  v.  French  (1803),  4  ing  thereof  on  board  at  Gibraltar": 

East,  130;  Spitta  v.  Woodman  (1810),  2  Duer,  209,  n.  (b). 
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Sect.  154. 


Unless  the 
directions  of 
his  principal 
are  dear  and 
precise. 


All  prior 
verbal  com- 
munications 
are  superseded 
by  subsequent 
written 
instructions. 


Duer  well  expresses  it,  "  The  mistake  of  the  agent,  where  the 
practice  is  unsettled,  or  the  law  uncertain,  affords  no  evidenoe 
of  that  want  of  reasonable  skill  and  ordinary  diligence  for 
which  alone  he  is  responsible  "  (r). 

If  the  directions  given  be  clear,  precise  and  intelligible,  the 
failure  of  the  insurance  agent  to  comply  therewith  is  actionable, 
where  it  has  caused  damage  to  the  principal,  although  the 
directions  may  embrace  a  partially  illegal  insurance.  Thus, 
where  clear  directions  were  given  by  the  plaintiffs,  (foreign 
merchants),  to  the  defendants,  (their  London  mercantile 
agents),  to  insure  goods  and  also  the  premium,  and  the 
defendants  insured  the  goods,  but  not  the  premium ;  it  was 
held  that  they  were  liable  to  the  plaintiffs  in  damages  for  not 
complying  with  this  order  to  insure,  and  that  they  could  not 
avail  themselves  of  the  defence  that  the  order  also  directed 
them  to  insure  against  British  capture,  for  although  on  that 
ground  they  might  have  renounced  the  order  altogether,  yet, 
having  adopted  it,  they  were  bound  to  execute  it  as  far  as  by 
law  they  might  secundum  fonmm  jubentis  (s). 

155.  An  agent  who  has  faithfully  followed  express  written 
instructions  to  insure  will  not  be  liable  for  having  omitted  to 
insert  a  provision  in  the  policy  which,  according  to  the  verbal 
communications  of  his  principal,  he  might  fairly  have  inferred 
to  be  necessary  for  the  complete  protection  of  the  insured 
property.  Thus,  where  the  captain  of  a  ship  told  a  policy 
broker,  in  the  course  of  conversation,  that  the  ship  was  to 
carry  simulated  papers,  but  afterwards  sent  him  written 
instructions  for  effecting  a  policy  on  the  ship,  in  which  nothing 
whatever  was  said  as  to  inserting  a  liberty  to  carry  them,  the 
broker  was  held  not  to  be  liable  in  an  action  for  negligence 
in  not  inserting  the  clause,  though  the  ship  was  subsequently 
condemned  for  carrying  such  papers  (t). 


(r)  2  Duer,  214. 

(j)  Glaser  r.  Cowie  (1813),  1  M.  & 
S.  62. 

(t)  Fomin  v.  Oswell  (1813),  3  Camp. 
357.    "The  captain,"  Lord  Ellen- 


borough  remarked,  "  notwithstand- 
his  prior  conversation,  might  have 
resolved  not  to  carry  any  such  papers, 
or  if  he  still  meant  to  carry  them, 
might  not  have  wished  that  a  leave 
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In  case  the  orders  of  the  principal  are  so  ambiguous  as  to    Sect.  155. 
be  susceptible  of  two  distinct  meanings,  and  the  agent  bond  Where  in- 

StTUCtlOnS  &T6 

fide  adopts  one  of  them  and  acts  upon  it,  it  is  not  competent  ambiguous, 
to  the  principal  to  complain  of  the  act  as  unauthorized,  because 
he  meant  the  order  to  be  read  in  the  other  sense,  of  which  it 
is  equally  capable  (?/). 

156.  An  agent  acting  under  a  general  order  to  insure  is  not  An  agent 
bound  to  do  more  than  effect  an  insurance  in  the  form  in  ^general 
general  use  at  the  place  to  which  the  order  refers.     If  the  -JJ^wneed 
principal  wishes  to  have  the  insurance  effected  in  a  particular  only  effect  a 

policy  in  the 

mode,  or  with  a  particular  class  of  insurers,  he  should  give  general  form, 
specific  instructions  to  that  effect. 

In  the  case,  indeed,  of  a  foreign  principal,  who  is  not  proved 
to  have,  and  cannot  reasonably  be  presumed  to  have,  a  know- 
ledge of  the  different  usages  of  the  various  offices  or  classes 
of  insurers  at  the  place  to  which  the  order  refers,  it  might 
d  priori  have  been  fairly  deemed  part  of  the  agent's  duty, 
even  though  acting  only  under  a  general  order  to  insure,  to 
take  care  and  select  that  office,  or  that  class  of  insurers,  with 
whom  he  might  have  secured  the  most  complete  protection  of 
the  property  to  be  insured,  on  the  most  advantageous  terms. 
If  directed,  for  instance,  under  a  general  order,  to  insure  a 
certain  description  of  goods,  which  at  some  of  the  insurance 
offices  of  the  place  to  which  the  order  referred  might  be  com- 
pletely protected,  and  at  others  not,  the  premium  in  both 
cases  being  the  same,  and  the  solvency  of  the  insurers  equal, 
the  agent  of  a  foreign  principal  would  seem  not  to  exercise 
that  amount  of  reasonable  skill  to  be  fairly  required  of  him 
by  insuring  with  the  office  which,  for  the  same  amount  of 
premium,  afforded  the  less  complete  amount  of  protection. 

The  following  case,  however,  is  to  the   contrary: — The  Moore  v. 
plaintiff  (a  merohant  of  Alicant)  brought  his  action  against        ^^" 
the  defendant  (his  agent  in  London)  for  not  insuring  the 
plaintiff's  goods  agreeably  to  his  directions.     The  goods  were 

for  that  purpose  should  have  been  (u)  Ireland  v.  Livingstone  (1871), 

inserted  in  the  policy."  L.  R.  5  H.  L.  Cas.  395. 
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Sect.  156.  a  cargo  of  fruit :  the  plaintiff  had  given  the  defendant  no 
particular  directions  how  or  with  whom  to  insure,  but  only  a 
general  order  "  to  insure  the  cargo."  The  defendant  effected 
the  policy  with  the  London  Insurance  Office,  who  only  insured 
fruit  "  free  from  particular  average  " — an  exception  not  to  be 
found  in  the  policies  of  Lloyd's,  or  the  Eoyal  Exchange,  who, 
however,  insured  fruit  at  the  same  premium  as  the  London. 
An  average  loss  having  happened  on  the  fruit,  the  plaintiff 
was  precluded  from  recovering  anything,  owing  to  the  excep- 
tion. For  the  plaintiff  it  was  contended,  that  though  the 
order  to  insure  was  general,  yet  the  defendant  was  bound  to 
execute  it  in  such  a  manner  as  would  effectually  answer  the 
end  proposed ;  that  the  veiy  nature  of  the  commodity  showed 
it  was  liable  to  an  average  loss,  a  danger  against  which  the 
defendant  ought  accordingly  to  have  guarded  ;  that,  as  there 
were  two  offices  in  London  (Lloyd's  and  the  Royal  Exchange) 
where  this  exception  was  never  put  in,  it  was  gross  negligence 
in  the  defendant  not  to  have  insured  with  them.  Lord 
Mansfield  left  it  generally  to  the  jury,  that  if  they  thought 
there  was  gross  negligence,  or  that  the  defendant  had  acted 
mala  fide •,  they  should  find  for  the  plaintiff,  otherwise  for  the 
defendant ;  the  jury  found  for  the  defendant,  on  the  ground 
that  they  thought  he  had  acted  bond  fide  and  to  the  best  of 
his  judgment,  and  this  verdict  the  Court  in  Bano  refused  to 
disturb.  "The  plaintiff,"  said  Lord  Mansfield,  "if  he 
pleased,  might  have  given  orders  to  the  defendant  not  to 
insure  at  the  London  Insurance  Office,  but  at  some  other  office 
where  this  exception  would  not  have  been  insisted  on.  But 
he  gives  no  directions  at  all.  Therefore  he  left  it  to  the  dis- 
cretion of  his  correspondent,  who,  if  he  meant  no  fraud,  was 
Remarks  on  at  liberty  to  elect  between  the  underwriters  "  (x).  Unless  we 
Mourgue.  suppose  that  proof  was  given  (of  which  no  trace  appears  in 
the  report)  that  the  plaintiff,  a  foreign  merchant,  was 
cognizant  of  the  different  usages  of  the  London  Insurance 
Offices,  this    decision  certainly  seems    unsatisfactory:    the 

(*)    Moore  v.  Mourgue  (1776),  Cowp.  480. 
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question  is  not  only  whether  the  agent  acted  bond  fide  in  in-  Sect.  166. 
sirring  as  he  did,  hut  whether  he  exercised  that  reasonable 
amount  of  skill  and  diligence  which  could  fairly  be  required 
of  him :  upon  this  point  there  is  great  weight  in  the  following 
observations  of  Judge  Duer :  "  A  general  order  to  insure  im- 
plies a  direction  to  make  the  insurance  on  the  best  terms  that 
the  agent,  in  the  exercise  of  reasonable  diligence,  will  be  able 
to  obtain,  and  binds  the  agent,  at  least,  to  that  degree  of  dili- 
gence that  a  person  of  ordinary  prudence  is  accustomed  to 
employ  in  his  own  affairs.  Certainly  no  person  of  ordinary 
prudence,  about  to  determine  on  an  insurance,  would  fail  to 
ascertain  the  usual  terms  of  the  respective  companies  or  sets  of 
underwriters,  to  whom  he  might  apply,  nor  would  fail,  if  the 
credit  of  the  underwriter  was  equally  solid,  to  effect  his  in- 
surance at  that  office,  whose  terms,  at  an  equal  premium, 
secured  to  him  the  largest  indemnity.  Hence,  an  agent 
who,  in  acting  for  another,  should  omit  to  make  the  same  in- 
quiries, and  pursue  the  same  course,  would  be  chargeable  with 
such  a  want  of  reasonable  and  ordinary  diligence  as  would 
render  him  justly  liable  for  a  resulting  loss  "  (y). 

157.  In  the  following  case  the  plaintiff  was  a  British  mer-  Comber*, 
chant,  and  although  the  decision  seems  partly  to  have 
proceeded  on  the  fact  that  he  must  be  taken  to  have 
acquiesced  in  the  policy,  yet  Lord  Ellenborough  undoubtedly 
ruled  that  he  must  also  be  presumed  cognizant  of  the  tenor 
of  the  policies  adopted  by  the  different  classes  of  insurers 
in  London.  The  defendants,  London  insuranoe  brokers, 
having  received  from  the  plaintiff,  a  merchant  in  Liverpool, 
general  orders  to  insure  a  cargo  of  wheat  on  his  account,  but 
no  specific  instructions  as  to  how  or  with  whom  to  insure, 
effected  a  policy  with  the  Eoyal  Exchange  Assurance  Com- 
pany, who  at  that  time  left  out  of  their  memorandum  the 
exception  which  makes  them  liable  for  an  average  loss  on 
wheat  in  case  of  stranding.  The  ship  having  been  stranded, 
and  the  wheat  having  sustained  an  average  loss,  the  plaintiff, 

(y)  2  Duer  on  Ins.  231 ;  and  see  also  pp.  229—232. 
VOL.  I.  O 
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Sect.  157.  owing  to  the  peculiar  form  of  the  policy,  was  precluded  from 
recovering  anything  under  it.  He  lay  by  for  some  time 
after  the  loss  had  happened,  without  complaining  of  the  form 
of  the  policy,  and  then  brought  his  action  against  the 
defendants  for  not  having  effected  such  a  polioy  as  would 
have  secured  to  him  an  indemnity  for  average  loss  in  case  of 
stranding.  Lord  Ellenborough,  as  to  this  part  of  the  case, 
said :  the  plaintiff  must  be  taken  to  have  been  oognizant  of 
the  existence  of  the  chartered  companies  and  the  tenor 
of  their  policies.  If  he  wished  that  the  policy  on  this  cargo 
should  not  be  effected  on  the  terms  of  the  Royal  Exchange 
Assurance  Company,  he  ought  to  have  given  special  directions 
to  the  defendants  for  this  purpose ;  and,  at  any  rate,  having 
been  so  late  in  reproaching  them  with  what  they  had  done, 
he  had  acquiesced  in  and  adopted  the  polioy  which  they  had 
actually  effected  (s). 

Doubt  as  to         158.  A  question  of  some  importance  in  relation  to  the 

the  admis-  ,  , 

ability  of  the  subject  of  a  broker's  duty  in  a  particular  oase  has  been 
expertTto  agitated,  but  not  yet  authoritatively  determined.  It  is 
Eroker^f**  *  w"ie^ier  other  persons  engaged  in  the  same  business  as  the 
reasonable  defendant  may  be  examined  as  experts,  and  asked  what  an 
have  done        insurance  broker  of  reasonable  skill  would,  in  their  judgment, 

cnmstanoe*""  ^ave  <*one  und©r  the  circumstances. 

Primd  facie  it  should  seem  that,  in  order  to  know  what 
amount  of  negligence  will  make  an  agent  liable,  the  Court 
must  know  what  amount  of  skill  may  fairly  be  expected  of 
him  ;  and  this,  in  cases  where  the  agent  is  engaged  in  a  par- 
ticular course  of  business,  can  best,  it  should  seem,  be  ascer- 
tained by  inquiring  from  persons  engaged  in  that  business, 
whether  such  due  amount  of  skill  was,  in  their  opinion,  exer- 
cised on  the  particular  occasion  in  question. 

In  the  only  two  cases,  however,  which  have  been  decided 
on  the  express  point,  the  Court  of  King's  Bench  and  Common 
Fleas  were  at  varianoe. 

(z)  Comber  t>.  Anderson  and  another  (1808),  1  Camp.  623. 
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159.  The  former  was  a  ease  where  the  plaintiff,  a  merchant  Sect.  159. 
in  Sydney,  had  shipped  a  consignment  of  seal  skins  to  Campbell  v. 
England  on  board  the  ship  "  Cumberland."  By  the  ship 
"  Australia,"  which  sailed  from  the  same  place  a  month  later, 
he  wrote  to  the  defendants,  his  correspondents  in  London, 
informing  them  of  the  time  when  the  "  Cumberland "  had 
sailed,  and  desiring  them,  if  that  ship  should  not  have  arrived 
in  England  when  they  received  the  letter,  to  wait  thirty  days, 
and  then  to  effect  an  insurance  on  the  consignment.  The 
defendants  received  this  letter  by  the  "  Australia,"  and  after 
having  waited  thirty-six  days,  effected  an  insurance,  telling 
the  underwriters  when  the  "  Cumberland  "  had  sailed,  and  also 
when  the  letter  directing  the  insurance  had  been  written,  but 
not  informing  them  when  that  letter  had  been  received,  nor 
that  it  contained  directions  for  not  insuring  for  thirty  days 
after  its  reception.  The  "  Cumberland  "  having  been  lost,  and 
the  plaintiff  having  failed  to  recover  anything  on  his  policy 
against  the  underwriters,  on  the  ground  of  this  concealment, 
now  brought  this  action  against  the  defendants  for  the  loss 
which  he  had  sustained  by  their  negligence  in  not  taking  care 
that  the  policy  was  properly  effected.  At  the  trial,  several 
brokers  and  underwriters  were  called  for  the  plaintiff,  and 
the  letter  of  instructions,  which  the  plaintiff  sent  to  the  de- 
fendant by  the  "Australia,"  being  put  into  their  hands,  they 
were  asked,  "  whether  it  was  material  to  have  communicated 
the  fact  that  that  letter  had  arrived  in  this  country  thirty 
days  before  effecting  the  insurance?"  The  jury  having 
found  for  the  plaintiff,  a  new  trial  was  obtained,  on  the 
ground  that  this  evidence  was  improperly  admitted  (a) .  Lord 
Denman  pronounced  the  evidence  inadmissible,  on  the  ground 
that  the  opinion  of  the  underwriters  and  brokers  had  been 


(a)  Campbell  v.  Riokards  (1833),  6 
B.  &  Ad.  840.  The  same  evidence 
had  been  admitted  by  Lord  Tenterden 
at  Nisi  Frius,  in  the  action  brought 
by  these  same  agents  for  the  plain- 
tiff against  the  underwriters ;  and  in 
Banco  he  seemed  strongly  of  opinion 


that  it  had  been  admitted  rightly, 
saying,  "  I  know  not  how  the  mate- 
riality of  any  matter  is  to  be  ascer- 
tained but  by  the  evidence  of  persons 
conversant  with  the  subject-matter 
of  the  inquiry."  See  Riokards  v. 
Murdock  (1830),  10  B.  &  Cr.  541. 


02 
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Beet.  159.  asked,  not  as  to  a  matter  of  prevalent  practice  in  their  trade, 
but  on  a  matter  of  legal  obligation,  which  was  itself  the  very 
point  on  which  the  jury  were  called  upon  to  pronounce  a 
verdict;  viz.,  whether  the  fact  concealed  was  or  was  not 
material,  and  ought  to  have  been  communicated  (6). 

Chapman  r.  160.  In  the  other  case,  the  plaintiff,  a  London  merchant, 

employed  the  defendant  to  effect  a  policy  on  his  goods  for  a 
voyage  "  at  and  from  London  to  St.  Thomas's,  with  leave  to 
call  at  Madeira  or  Teneriffe":  the  defendant  effected  the 
policy  accordingly.  Shortly  afterwards  the  plaintiff  received 
the  following  letter  from  his  supercargo,  who  was  then  at 
Funchal  in  Madeira :  "  I  have  now  nearly  completed,  and 
expect  to  sail  to-morrow  or  next  day  at  farthest  for  the 
Canaries,  from  whence,  as  I  have  taken  more  wines  here 
than  I  at  first  contemplated,  it  is  my  intention,  for  your 
government,  to  visit  one  or  more  of  the  West  India  Islands, 
say  Barbadoes,  St.  Kitt's,  and  St.  Thomas ;  in  one  or  other 
of  which,  I  am  told,  I  cannot  fail  of  getting  a  market  for  the 
wines,  and  such  part  of  the  cargo  as  I  do  not  dispose  of  in 
the  Canaries.  I  have  not  sold  a  single  package  of  linens, 
but  could  have  disposed  of  a  much  larger  quantity  of  cottons. 
With  respect  to  the  linens  I  have  no  fear,  as  in  Canary  any 
reasonable  quantity  is  desirable."  The  plaintiff  took  this 
letter  to  the  defendant,  telling  him,  "that  the  voyage  was 
altered,  and  that  he  left  him  the  letter  to  do  the  needful 
with."  The  defendant,  upon  this,  altered  the  policy,  by 
adding  to  it  a  liberty  for  the  ship  "  to  proceed  to  St.  Kitt's 
and  Barbadoes  for  all  purposes,"  but  did  not  also  add  any 
liberty  to  proceed  to  or  touch  at  the  Canary  Islands. 

The  ship  was  lost  at  the  Grand  Canary  Island ;  and  in  an 
action  against  the  underwriter  on  the  altered  policy  the 
plaintiff  failed,  on  the  ground  that  the  place  where  the  ship 
was  lost  was  not  inoluded  within  the  limits  of  the  voyage 
therein  described.  Upon  this  the  plaintiff  brought  an  action 
against  the  defendant  for  the  want  of  proper  care  and  skill 

(&)  5  B.  &  Ad.  846. 


CHAP.  VII.]      THEIR  RIGHTS,  DUTIES  AND  LIABILITIES.  197 

in  the  execution  of  his  duty  as  a  polioy  broker,  by  not  having    Sect.  160. 
procured  the  proper  alterations  to  be  made  in  the  policy 
according  to  the  instructions  he  had  received. 

At  the  trial  several  policy  brokers  were  called  for  the 
defendant ;  and  the  altered  polioy,  together  with  the  bills  of 
lading  and  invoices,  and  the  supercargo's  letter,. being  placed 
in  their  hands,  they  were  asked  what  alterations  of  the 
polioy  a  skilful  insurance  broker  ought  in  their  judgment  to 
have  procured,  having  these  documents  in  his  possession,  and 
being  instructed  to  do  the  needful.  The  witnesses  having 
replied,  that  they  thought  a  policy  broker  oould  have  done 
ample  justice  to  such  instructions  by  effecting  the  alterations 
as  made,  the  jury  found  for  the  defendant ;  and  on  motion 
to  set  aside  their  verdict,  on  the  ground  of  the  improper 
reception  of  this  evidence,  the  Court  refused  to  do  so,  and 
held  the  evidence  admissible  (c). 

Tindal,  C.  J.,  said:  "  This  action  is  brought  for  the  want 
of  reasonable  and  proper  care,  skill,  and  judgment  shown  by 
the  defendant  under  certain  circumstances,  in  the  exeroise  of 
his  employment  as  a  policy  broker.  The  point,  therefore,  to 
be  determined  is,  not  whether  the  defendant  arrived  at  a 
correct  conclusion  upon  reading  the  letter,  but  whether  upon 
the  occasion  in  question  he  did  or  did  not  exercise  a  reasonable 
and  proper  care,  skill,  and  judgment.  This  is  a  question  of 
fact,  the  decision  of  which  appears  to  rest  on  this  further 
inquiry,  viz.,  whether  other  persons  exercising  the  same 
profession  or  calling,  and  beiDg  men  of  experience  and  skill 
therein,  would  or  would  not  have  come  to  the  same  conclusion 
as  the  defendant.  For  the  defendant  did  not  contract  that 
he  would  bring  to  the  performance  of  his  duty,  on  this 
occasion,  an  extraordinary  degree  of  skill,  but  only  a 
reasonable  and  ordinary  proportion  of  it ;  and  it  appears  to 
us  that  it  is  not  only  an  unobjectionable  mode,  but  the  most 
satisfactory  mode  of  determining  this  question,  to  show  by 
evidence  whether   a   majority  of   skilful   and   experienced 

(e)  Chapman  v.  Walton  (1833),  10  Blng.  57. 
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The  agent  is 
not  liable 
where  prin- 
cipal is  not 
damnified. 


Beet.  160,    broken  would  have  come  to  the  same  conclusion  with  the 
defendant "  (d). 

Although  this  question,  as  far  as  authority  is  concerned, 
must  still  be  regarded  as  doubtful  in  English  law,  yet  it 
must  be  confessed  that  the  opinion  of  Tindal,  C.  J.,  for  the 
reasons  he  has  so  forcibly  urged,  appears  most  consistent  with 
sound  principle ;  it  seems  also  to  have  been  adopted  as  the 
preferable  rule  on  the  other  side  the  Atlantic  (e). 

161.  In  order  to  fix  the  liability  of  an  insurance  agent,  it 
'is  not  sufficient  to  show  that  the  insurance  directed  has  failed 
through  his  default,  it  must  also  be  proved  that  his  principal 
has  been  damnified  by  the  failure.  Hence,  if  an  agent  fails 
to  procure  an  insurance  directed  by  his  principal,  whioh,  if 
made  as  directed,  would  be  wholly  void,  the  agent  is  not 
liable  in  damages  on  the  plain  ground  that  his  principal  has 
not  been  damnified  (/).  If  the  neglect  complained  of  be  the 
non-communication  of  a  material  fact,  the  insurance  agent 
may  defend  himself  on  the  ground  that,  had  the  fact  been 
communicated,  it  would  have  been  impossible  to  procure  an 
insurance  at  the  premium  limited  in  the  instructions  (g)  ;  but 
unless  the  policy,  if  made  as  directed,  would  have  been  wholly 
void,  this  defence,  arising  out  of  the  absence  of  damnum  to 
the  principal,  cannot  be  set  up,  as  in  the  case  of  an  agent 
directed  to  insure  against  British  capture, — a  direction  which, 


(d)  Chapman  v.  Walton  (1833), 
10  Bing.  63.  This  admirable  judg- 
ment deserves  a  very  careful  and 
attentive  perusal  throughout. 

(e)  1  Smith's  Leading  Cases,  notes 
to  Carter  r.  Boehm.  As  to  the 
American  decisions,  see  M4Lanahan 
*.  Univ.  Ins.  Co.  (1828),  1  Peter's 
Supreme  Court  R.  188  ;  3  Kent,  285, 
n.  (*).  Drier,  vol.  ii.  pp.  780 — 788, 
gives  a  very  learned  review  of  the 
whole  question.  Cf .  also,  2  Phillips, 
s.  2112.  A  similar  question  is  dis- 
cussed, and  these  and  other  cases 
referred  to,  in  the  chapter  on  "  Con- 
cealment, ' '  where  the  point  is  whether 


expert  evidence  is  admissible  to  show 
what  facts  are  material,  and,  as  such, 
necessary  to  be  communicated.  See 
post,  s.  626. 

(/)  Webster  r.  De  Tastet  (1797), 
7  T.  R.  157.  The  assurance  directed 
to  be  made  in  this  case  was  on  slaves, 
the  privilege  of  transporting  whioh 
was  given  to  the  mate  of  a  slave  ship 
in  lieu  of  wages.  This  being  an 
illegal  subject  of  insurance,  the 
policy,  if  made  as  directed,  would 
have  been  void. 

(y)  Anonymous  case  before  Cham- 
bre,  J.  (1808),  cited  in  Paley's  Prin- 
cipal and  Agent,  20. 
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if  complied  with,  would  only  have  avoided  the  policy  pro    Sect.  161. 
tanto  (A). 

An  insnranoe  agent  in  this  form  of  action  may  avail  him-  Insurance 
self  of  any  defence  that  would  he  open  to  the  underwriters ;  avail  himself 
as  hreach  of  warranty  (i),  unseaworthiness  (*),  deviations  (/),  ^^T* 
and  the  like  :  the  only  exception  to  this  rule  is,  that  the  agent  underwriter*, 
cannot,  of  course,  take  advantage  of  any  defence  founded  on 
his  own  act  or  default. 

The  insuring  agent's  liability  in  such  actions  is,  as  a  Extent  of 
general  rule,  co-extensive  with  that  of  the  underwriters  if  h*mty' 
sued  on  the  policy ;  thus  he  is  entitled,  in  such  action,  to  deduct 
from  the  damages  the  premium,  and  any  other  items  which 
might  have  been  deducted  by  the  underwriter,  such  as  (under 
the  old  practice)  the  one-half  per  oent.  on  the  amount  of 
loss  (m). 

162.  It  may  happen  that  the  agent,  in  an  action  for  negli-  It  may  some- 
genoe,  is  liable  beyond  the  amount  for  which  the  underwriters  greater, 
would  have  been  liable  on  the  policy. 

This  may  be  for  the  costs  of  a  previous  action  on  the  policy 
when  brought  at  his  desire  or  with  his  concurrence ;  and  so 
it  seemingly  may  be  when  the  action  on  the  policy,  though 
brought  without  his  concurrence,  is  defeated  by  some  mis- 
conduct of  his  in  effecting  the  insurance  not  disclosed  to  his 
principal  until  action  brought  (n) :  not  so,  however,  where 
the  principal  knows  of  the  invalidity  of  the  insurance  and  the 
misconduct  of  the  agent,  before  suing,  unless  the  suit  be  at 
the  agent's  request.  Thus,  where  the  principal  sued  the 
underwriters,  although  he  knew  that  they  had  refused  to  pay 
on  the  ground  that  the  agent  had  concealed  a  material  fact, 

(A)  Glaser  *.  Oowie  (1813),  1  M.  (m)  Harding  v.  Carter  (1781),  1 

&  S.  52.  Marshall,  309  ;  Delaney  v.  Stoddart 

(•)  Alaop*.Coit  (1816),  12  Mass.  (*785),  1   T.  R.  23;   Wilkinson  t. 

R.  40,  cited  2  Duer,  325 ;  2  Phillips,  Coverdale  (1793),  1  Esp.  76 ;  Glaser 

B#  1904>  v.  Cowie  (1813),  1M.&S.  62. 

/ia  -kr-          m  _i/,oin\  ot>: (»)  2  Duer,  330.    This  may  some- 

(k)  Minerv.Tagert(1810),  3  Bum.  ..',,,                ,        AV         j 

w                   -o      v        /  times  be  the  case  where  the  nnder- 

204,  cited  Dner  and  Phillips,  he.  tit.  ^^  ground  of  ^^  fa  mm 

(/)  Delaney  v.  Stoddart  (1785),  1      oealment   or    misrepresentation    by 
T.  R.  22.  the  agent. 
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Sect.  162.  Lord  Eldon  would  not  Buffer  him  to  charge  the  agent  with 
the  costs,  as  the  action  was  not  necessary  to  entitle  the 
principal  to  recover,  and  did  not  appear  to  have  been  brought 
at  the  desire  or  with  the  concurrence  of  the  agent  (0). 

Insurance  brokers  were  sued  for  negligence  in  not  having 
communicated  certain  material  letters  to  the  underwriters, 
whereby  the  plaintiff,  their  principal,  had  failed  in  two 
actions  on  the  polioies,  and  incurred  costs  to  a  large  amount 
in  addition  to  very  heavy  losses.  It  appeared  that  the 
plaintiff  had  since  offered  the  defendants  permission  to  try 
on  his  behalf  as  many  other  actions  as  they  liked  on  the 
policies,  and  that,  on  this  offer  being  declined,  he  at  once, 
without  further  communication  with  the  defendants,  paid 
back  to  certain  of  the  underwriters  the  losses  which  they  had 
paid  over  to  him  without  suit.  It  was  held  that  the  plaintiff 
had  a  right  so  to  do  without  waiting  to  resist  an  action  at 
the  suit  of  these  underwriters,  and  that,  having  done  so,  he 
had  a  right  to  recover  from  the  defendants  the  amount  of  the 
losses,  so  paid  over,  in  addition  to  his  other  losses  and  costs 
of  action  (p). 
Agent  is  Judge  Duer  raises  the  question,  whether,  in  oases  of  oon- 

entitled  to  the  .  . 

fruits  of  structive  total  loss,  it  is  necessary,  in  order  to  charge  the 

abandonment.  i    •  *•        <»  i.  »n     n_         i_  i  j. 

agent,  m  an  action  for  negligence,  with  the  whole  amount 
that  would  have  been  due  under  the  policy,  to  vest  the 
remains  of  the  property  in  the  agent  by  abandonment :  he 
concludes,  that  it  is,  on  grounds  in  every  way  reasonable, 
seeing  the  principal  is  entitled  in  law  against  the  defaulting 
agent  to  the  extent  and  in  form  as  if  he  were  the  underwriter 
on  a  valid  policy,  suoh  as  ought  to  have  been  effected  (q). 

Duties  of  163.  So  much  for  the  duties  of  the  insurance  agent  as  to 

agent  en-        effecting  an  insurance.     If,  after  the  insurance  is  effected,  the 

foT^oy.       a?en*>  M  **  generally  the  case,  keeps  the  policy  in  his  own 

hands,  another  class  of  duties  is  imposed  upon  him,  his  negli- 

(0)  Seller  v.  Work,  1  Marshall,  Ins.  305,  306 ;  Duer,  ubi  supra, 
(p)  Maydew  v.  Forrester  (1814),  5  Taunt.  615. 
(g)  2  Duer,  326,  327. 
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gence  or  nnskilfulness  in  the  discharge  of  whioh  may  also    sect.  163* 
render  him  personally  liable  to  the  assured. 

Generally  speaking,  the  agent  so  entrusted  with  the  policy 
after  its  execution  is  the  substitute  for  the  assured  in  all  the 
relations  of  the  latter  with  the  underwriters,  and  has  oast 
upon  him  the  duty  of  enforcing  the  rights  and  protecting  the 
interests  of  his  principal  in  all  matters  arising  out  of  the 
contract  of  insurance  (r).  Thus,  aocording  as  circumstances 
may  arise,  it  may  be  his  duty  to  demand  a  return  of  the 
premium ;  to  prepare  and  submit  the  proof  of  a  loss,  settle 
and  adjust  the  amount,  and  at  the  proper  time  collect  and 
receive  the  various  sums  from  the  underwriters,  and  pay  them 
over  to  his  principals ;  where  an  abandonment  is  requisite,  he 
must  take  care  to  give  notice  thereof  in  due  time  and  in 
proper  form.  In  this  country  these  duties  are  generally  dis- 
charged by  professed  insurance  brokers,  who,  as  we  have 
already  seen,  are  the  parties  usually  employed  in  aotually 
effecting  the  insurance.  They  will,  however,  equally  be 
expected  of  any  mercantile  commission  agent,  who  chooses  to 
place  himself  in  the  same  responsible  relations  to  his  principal. 

164.  One  of  the  most  important  of  these  subsequent  duties  Neglect  of 
of  the  insurance  agent  is  to  collect,  receive  and  promptly  pay  Jjjjte  policy 
over  losses  to  his  principal.     In  an  aotion  against  an  insurance  m  hif,  ****** f 

.  °  to  collect  and 

broker  for  not  having  duly  oalled  on  certain  underwriters  to  pay  over 
settle  the  loss  and  pay  the  sums  insured,  there  was  no  other  due  prompt- 
evidence  offered  of  such  obligation,  except  that  the  polioy  !!te88,fl 
remained  in  his  hands  after  the  loss.     Lord  Ellenborough :  Creeswell. " 
"  If  an  insuranoe  broker  keeps  the  policy  in  his  hands  he  shall 
be  presumed  to  promise  that  he  will  collect  the  sum  due  from 
the  underwriters  on  a  loss  happening,  in  consideration  of  the 
commission  he  receives  for  effecting  the  insurance.    Here  the 

(r)   2    Duer,    245.      "  Perhaps,"  in  his  hands.     I  do  not  wish  to 

says  Blackburn,  J.,  "it  may  be  pnt  be  understood  as  giving  a  decided 

as  high  as  to  say  that  he  is  clothed  opinion  that  he  has  so  much  autho- 

with  authority  to  do  all  that  is  inci-  rity,  but  there  are  at  least  grounds 

dentally  necessary  for  carrying  out  for  so  contending."    Xenosr.  Wiok- 

the  contract  in  the  polioy  thus  left  ham  (1863),  33  L.  J.  G.  P.  at  p.  21. 
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Sect.  164.  broker,  if  he  chose  to  part  with  his  lien,  might  have  handed 
over  the  policy  to  the  assured,  as  soon  as  it  was  effected,  and 
his  responsibility  would  then  have  been  at  an  end ;  but  as  he 
retained  it  he  was  bound  to  use  all  reasonable  diligence  to 
bring  the  underwriters  to  a  settlement  of  the  loss  according 
to  the  usage  of  trade  in  this  respect "  (*). 

Duty  to  give  165.  The  insurance  agent  is  no  doubt  bound,  as  to  giving 
abandonment,  notice  of  abandonment,  by  any  express  instructions  received 
from  his  principal,  and  to  carry  them  out  with  such  reason- 
able skill  as  may  fairly  be  expected  of  him.  Where,  however, 
he  is  left  to  his  own  discretion  in  the  matter,  the  question 
whether  he  is  liable  in  an  action  for  not  having  given  due  or 
timely  notice  of  abandonment,  must  depend  upon  the  circum- 
stances of  the  case.  In  the  case  of  principals  living  at  too 
great  a  distance  to  be  consulted  on  the  matter,  the  agent 
having  the  policy  in  his  hands  would  no  doubt  be  held  bound 
to  act  in  their  behalf  by  giving  due  notice  of  abandonment, 
where  the  circumstances  are  such  as  to  require  it.  In  such 
cases,  if  the  agent  have  done  all  that  his  principal,  as  a 
prudent,  careful  and  skilful  man  of  business,  if  on  the  spot, 
could  reasonably  be  expected  to  do,  he  will  be  free  from 
liability ;  but  if  he  have  failed  in  this,  he  will  be  liable  for  the 
consequences  of  his  negligence.  In  the  case  of  principals 
living  sufficiently  near  to  be  consulted,  the  agent,  in  a  point 
of  such  difficult  discretion  as  a  question  of  abandonment 
frequently  is,  would  always  do  wisely  to  refer  to  his  employers 
for  instructions.  The  only  case  in  which  the  agent's  liability 
for  neglect  to  give  due  notice  of  abandonment  has  come  in 
Comber  v.  question  in  our  Courts  is  the  following : — Action  by  assured 
against  insurance  brokers  for  negligence  in  not  giving  due 
notice  of  abandonment  to  the  underwriters,  so  as  to  have 
enabled  the  plaintiff  to  recover  for  a  total  loss.  The  plaintiff, 
a  merchant  of  Liverpool,  had  insured  through  the  defendants, 

(«)  Boaafield  v.  Cresswell  (1810),  underwriters  a  month  after  the  ad- 

2  Camp.  646.    The  usage  of  trade  ju8tment>  waA    M  ^  forthwith  to 
referred  to  by  his  lordship  is,  that 

losses  ought  to  be  collected  from  the  e 


CHAP.  VII.]      THEIR  BIGHTS,  DUTIES  AND  LIABILITIES. 


203 


insurance  brokers  in  London,  a  cargo  of  wheat  from  Water-  Sect.  165, 
ford  to  Liverpool  On  going  down  the  "Waterford  river  on 
the  28th  January,  1807,  the  ship  struck  and  filled.  The 
greater  part  of  plaintiff's  wheat  was  got  out,  hut  damaged 
95  per  cent,  on  its  value.  On  the  2nd  February  the  plaintiff 
wrote  to  the  defendants  a  letter,  which  they  received  on  the 
4th,  directing  them,  if  any  steps  could  be  taken  for  his 
interest  with  the  underwriters,  "  to  do  the  needful,"  adding, 
"  I  should  wish  to  abandon,  if  it  be  admitted  of."  The 
defendants,  by  return  of  post,  wrote  back  to  say  "  that  it 
would  be  imprudent  to  say  anything  to  the  underwriters 
without  learning  further  particulars."  The  plaintiff  did  not 
write  again  till  the  9th,  when  he  neither  complained  of  the 
abandonment  not  being  made,  nor  directed  the  defendants  to 
abandon.  On  the  18th  of  the  same  month  they  sent  in  a 
notice  of  abandonment,  which  was  held  to  be  too  late  (t). 

It  was  contended  for  the  plaintiff,  that  the  defendants, 
after  receiving  the  letter  of  the  2nd  of  February,  ought  to 
have  given  immediate  notice  of  abandonment. 

Lord  Ellenborough,  however,  held,  that  no  negligence 
could  be  imputed  to  the  defendants  for  not  abandoning  before 
the  18th.  The  letter  of  the  2nd  left  it  to  the  defendants' 
discretion  to  act  as  they  should  think  most  expedient ;  and, 
if  he  was  dissatisfied  with  their  conduct,  he  ought  at  once  to 
have  said  so.  Instead  of  that  he  lay  by  till  the  9th,  and  did 
not  even  then  complain  or  give  them  any  fresh  orders.  Had 
he  positively  required  them  to  abandon,  they  would  have 
been  answerable  for  not  complying  with  his  request  as  soon 
as  possible ;  but  he  had  referred  them  to  their  own  judgment, 
and  it  seemed  as  if  he  himself  at  the  time  had  thought  that 
they  acted  judiciously  (w). 

The  above  case  has  been  cited  at  greater  length  than  usual, 
as  it  appears  to  afford  a  good  illustration  of  the  principles  that 
in  this  matter  regulate  the  insurance  agent's  liability :  he 
will  not,  in  cases  of  difficulty,  as  questions  of  abandonment 

(t)  In  Anderson  v.  Royal  Exchange  (u)  Comber  v.  Anderson  (1808),  1 

Asa.  Co.  (1805),  7  East,  38.  Camp.  625. 
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Sect.  160.  generally  are,  be  held  liable  for  not  having  exerted  the  best 
possible  judgment  that  oould,  under  the  circumstances,  have 
been  found;  it  is  enough  if  he  acted  with  reasonable  skill  and 
discretion,  and  as  his  principal  would  probably  have  done  had 
he  himself  taken  the  management  of  the  business. 
Broker  has  no      A  broker  has,  in  the  absence  of  the  express  authority  of  his 

authority  to 

cancel  a  principal,  no  authority  to  cancel  a  policy,  whether  it  be  left 

*°  **'  in  his  hands  or  not  (jt). 

Agents  of  the  166.  Agents  may  be  appointed  for  the  purpose  not  only  of 
effecting  sea-policies  for  the  assured,  but  also  of  subscribing 
them  for  the  underwriters.  In  this  latter  case  they  are 
generally  authorized  to  act  by  power  of  attorney ;  but  it  is 
not  requisite  that  such  power  should  be  produced  at  the  trial, 
if  satisfactory  evidence  can  be  given  of  the  agent's  authority 
without  its  production. 

ETidence  of  As  to  what  shall  be  satisfactory  evidence  in  the  absence  of 
the  written  authority,  is  a  point  on  which  there  has  been  some 
little  fluctuation  in  the  decisions.  Thus,  where  a  broker  called 
by  the  plaintiff  proved  that  the  defendant's  name  had  been 
subscribed  by  one  Hutohins,  who  was  in  the  constant  habit  of 
subscribing  policies  in  the  defendant's  name,  and  had  done 
several  for  the  witness  and  for  others  to  his  knowledge,  Lord 
Kenyon  ruled  that  this  was  sufficient  evidence  to  charge 
the  defendant,  without  the  production  of  the  written  authority 
under  which  he  acted  (y) ;  but  Lord  Ellenborough,  in  a  later 
case,  held  precisely  similar  evidence  insufficient  (2),  unless  it 
was  al60  proved  that  the  defendant  had  ratified  such  subscrip- 
tion, as,  c.  g.,  by  paying  losses  upon  policies  so  subscribed  (0). 
A  memorandum  indorsed  on  a  policy  for  change  of  voyage 
was  signed  by  the  agent  of  an  insurance  company.  It  was 
proved  that  the  agent  had  signed  similar  memorandums  on 
many  other  policies,  and  that  his  habit  was  to  do  so,  and 

(x)  Xenos  v.  Wickham  (in  error)  (;)    Conrteen  *.  Touse  (1807),    1 

(1863),  14  C.  B.  N.  S.  462 ;  33  L.  J.  Gamp.   43,  n. ;    and  rightly,  see  2 

C.  P.  13  ;  L.  R.  2  H.  of  L.  296.  Duer,  341,  n.  («). 

(j,)  Neal  v.  Erring  (1793),  1  Esp.  (a)  Haaghton  v.  Ewbank  (1814), 

61.  4  Camp.  88. 
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advise  the  company  of  it.    This  was  held  by  Lord  Tenterden    Sect.  166. 
to  be  sufficient  proof  of  the  agent's  authority  to  sign  suoh 
memorandums;    and  that  the  other  policies  on  which  the 
memorandums  had  been  signed  need  not  be  produced  (b). 

167.  Where  a  power  was  given  to  fifteen  persons,  "  jointly  "Wh*t  is  a 

or  separately,  to  sign  policies  on  such  ships  as  they  or  any  of  execution  of  a 
them  should  think  proper,"  after  four  of  the  original  fifteen  toUc^s.  BIgn 
had  died,  a  policy  was  executed,  in  the  name  of  the  principal, 
by  four  of  the  survivors,  and  this  was  held  to  be  a  sufficient 
pursuance  of  the  authority  (c). 

Where  the  power  of  attorney  was  to  execute  policies  on 
which  the  risk  should  commence  from  the  day  on  whioh  the 
ship  was  accepted  by  the  association,  the  Court  held  that  the 
agent  had  sufficiently  complied  with  this  power  by  executing 
a  retrospective  policy  (with  the  clause  "  lost  or  not  lost "),  to 
commence  on  the  day  the  ship  had  been  accepted,  although, 
at  the  time  of  so  executing  it,  the  agent  and  the  assured  were 
both  aware  that  two  average  losses  had,  in  the  meantime, 
happened  on  the  ship  (tf). 

In  virtue  of  a  power  "to  underwrite  any  policy  of  in- 
surance not  exceeding  100/.,  and  to  subscribe  the  same  in  his 
(the  underwriter's)  name,  and  to  settle  and  adjust  losses,"  the 
broker  signed  a  slip  for  a  policy  within  the  terms  of  the 
power,  and  the  Court  were  of  opinion  that  the  signature  of 
the  broker's  clerk  to  the  policy,  made  in  pursuance  of  the 
slip,  was  a  good  execution  of  this  power,  this  being  a  mere 
ministerial  act.  There  was,  however,  in  the  same  case,  a 
ratification  of  this  signature  by  the  underwriter  (e). 

168.  The  ostensible  authority  of  an  agent  to  underwrite  Limited 
policies  may  be  controlled  by  local  usage.    A  broker  who  had  au   onty* 
a  written  authority,  to  underwrite  for  not  more  than  100/.  by 

(b)  Brockelbank  v.  Sugrue  (1831),  (d)  Mead   v.    Davison  (1835),   3 

5  C.  &  P.  21 ;  S.  C,  1  Moo.  &  Rob.  Ad.  &  E.  303  ;  S.  C,  4  Nev.  &Man. 

102;  1  B.  &  Ad.  81.  701.     Of.  Mason  v.  Joseph  (1804), 

(<?)  Guthrie  v.  Armstrong  (1822),  1  1  Smith,  406. 

DowL  &  Ryl.  248.  (<?)  Mason  t>.  Joseph,  1  Smith,  406. 
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Sect.  168. 


The  authority 
to  sign  in- 
volves that 
of  settling 
claims, 
and  of  sub- 
mitting to 
arbitration. 


Authority  of 

Lloyd's 

agents. 


any  one  slip,  underwrote  a  policy  for  150/.  The  Court  held 
that  the  principal  was  not  hound  by  the  subscription,  inas- 
much as  in  the  place  where  it  was  made  by  the  broker,  i.  e.9 
Liverpool,  it  was  common  knowledge  that  suoh  agents  had 
only  a  limited  authority  (/) . 

An  agent,  whose  original  authority  to  subscribe  a  policy 
has  been  proved,  has  an  implied  authority  to  perform  any  sub- 
sequent act  on  behalf  of  his  principal  that  the  relation  between 
the  latter  and  the  assured  may  render  necessary. 

Thus :  the  authority  to  sign  or  subscribe  a  policy  for  the 
underwriter  involves  that  of  signing  the  adjustment  of  a 
loss  (g).  And  an  agent  proved  to  have  been  in  the  habit  of 
subscribing  policies  and  settling  losses,  was  held,  by  Gibbs, 
0.  J.,  to  have  an  implied  authority  to  submit  a  dispute,  con- 
cerning a  loss,  to  arbitration  (A). 

These  were  cases  of  implied  authority,  arising  out  of  the 
proved  relationship  subsisting  between  the  underwriter  and 
the  agent.  Where,  however,  the  agent  of  the  underwriters 
derives  his  authority  from  express  instructions,  which  profess 
to  define  and  regulate  the  duties  of  his  agency,  he  cannot,  as 
agent,  bind  his  prinoipal  by  any  act  which  exceeds  the  limits 
of  such  instructions,  much  less  by  one  that  violates  or  contra- 
venes them,  unless  the  principal  have  held  him  out  to  the 
public  as  being  invested  with  a  general  authority. 

Thus :  Lloyd's  agents  have  no  other  authority  than  what 
they  derive  from  the  printed  instructions  under  which  they 
act.  By  these  instructions  it  is  expressly  declared  that  no 
Lloyd's  agent  is  to  make  up  or  sign  any  adjustment  of  loss  as 
the  representative  of  the  underwriters.    Where,  therefore,  such 


(/)  Baines  v.  Ewing  (1866),  L.  R. 
1  Exoh.  320. 

(g)  Richardson  v.  Anderson  (1807), 
1  Camp.  43,  n. 

(h)  Goodson  v.  Brooke  (1814),  4 
Camp.  163.  Sed  queer e.  The  report 
no  doubt  bears  out  the  text,  but  it  is 
a  report  ex  relatione  of  another,  and 
it  seems  contrary  to  Stead  v.  Salt 


(1825))  3  Bing.  101 ;  Adams  v.  Ban- 
kart  (1835),  1C.M.&  R.  681 ;  con- 
firmed by  Hatton  v.  Royle  (1858),  3 

H.  &  N.  500 ;  27  L.  J.  Ex.  486,  that 
even  a  partner  has  no  implied  autho- 
rity to  submit  a  partnership  dispute 
to  arbitration.  Cf .  also  Thomas  v. 
Atherton  (1878),  10  Ch.  D.  185. 
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an  agent,  in  a  foreign  port,  signed  a  certificate  that  certain  Sect.  168. 
sugars  were  damaged  over  5  per  cent.,  the  Court  held  that  he 
had  exceeded  his  authority,  and  that  the  certificate  so  given 
was  not  binding  on  the  underwriters  (*').  By  the  same  in- 
structions no  Lloyd's  agent  "  is  to  accept  an  abandonment  as 
the  representative  of  the  underwriters ; "  and  although  such 
acceptance  of  an  abandonment  by  a  Lloyd's  agent  seemed  in 
one  case  to  have  been  regarded  as  binding  in  the  Common 
Pleas  (&),  Lord  Tenterden  remarked,  that  in  the  case  referred 
to,  the  instructions  to  Lloyd's  agents  could  not  have  been 
before  the  Court  (/). 

(i)  Drake  v.  Marryatt   (1823),    1  p.  155. 
B.  &  Cr.  473.  (/)  Lord  Tenterden  in  Drake  v. 

(k)  Readv.Bonham(1821),3Brod.  Marryatt   (1823),   1   B.  &  Cr.  478. 

&  B.  147.     See  the  dicta  of  Bur-  See  farther  as  to  the  position  of 

roughs,    J.,    as  there   reported   at  Lloyd's  agents,  s.  77,  mpra* 
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169.  We  have  already,  in  briefly  noticing  the  main  re- 
quisites of  the  policy,  stated  how  the  blanks  in  the  common 
printed  forms  are  generally  filled  up  with  the  names  either 
of  the  assured  himself  or  of  the  insurance  agent  by  whose 
instrumentality  the  policy  is  effected.  We  will  now  proceed 
to  give,  more  at  large,  the  history  and  present  state  of  the 
law  as  it  relates  to  the  filling  up  of  these  blanks  in  the 
printed  forms. 

A  practice  appears  to  have  sprung  up  in  this  country  in 
the  middle  of  the  eighteenth  century  of  effecting  policies 
in  blank;  i.e.,  without  inserting  the  names  either  of  the 
party  for  whom  or  by  whom  they  were  effected  (a).  In  con- 
sequence of  complaints  on  the  part  of  the  underwriters,  an 
Act  was  passed  in  the  year  1784  (6),  directing  that  the  name 
of  the  person  interested,  or  of  his  agent,  should  in  all  cases  be 
inserted  in  the  policy. 

The  provisions  of  this  Act  appear  to  have  been  founded  on 
a  misconoeption  of  the  real  nature  of  that  grievance  of  which 
the  underwriters  complained.  What  the  underwriters  really 
wanted  was  merely  to  know  the  name  of  some  one  concerned 

(a)  Pray  v.  Edie  (1786),  1  T.  R.  313  ;  see  also  the  judgment  of  Boiler,  J., 
in  Wolff  v.  Horncastle  (1798),  1  B.  &  P.  316,  321. 

(b)  26  Geo.  3,  o.  44. 
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in  effecting  the  policy,  no  matter  whether  principal  or  agent,    Sect.  160. 
to  whom  they  could  look  as  a  responsible  debtor.     What  the 
Legislature  appears  to  have  aimed  at  was,  as  far  as  possible, 
to  compel  a  disclosure  of  the  name  of  the  person  really 
interested  as  principal. 

The  Courts  interpreted  the  Act  strictly.  Yery  soon  after 
it  was  passed  an  underwriter  took  advantage  of  it  to  evade 
his  contract  on  the  ground  that  the  agent's  name  was  not 
inserted,  eo  nomine,  as  agent  (c) ;  and  another  policy  was  held 
void  under  the  same  law,  because  the  names  of  all  the  parties 
interested  were  not  inserted  therein  (d). 

170.  This  was  evidently  going  too  far.     Another  statute,  28  Geo.  3, 
therefore,  was  passed  in  the  year  1787  (e)9  which  still  remains 
the  law  of  the  land. 

This  Act  provides  that  no  policy  shall  be  effected  without 
first  inserting  therein  "  the  name  or  names,  or  the  usual  style 
and  firm  of  dealing,"  either — 1st,  of  "  one  or  more  of  the 
persons  interested ; "  or,  2nd,  of  the  "  consignor  or  consignee 
of  the  property  to  be  insured ; "  or,  3rd,  of  the  "  persons 
resident  in  Great  Britain  who  shall  receive  the  order  for  and 
effect  the  polioy ; "  or,  4th,  of  the  "  persons  who  shall  give 
the  order  to  the  agent  immediately  employed  to  effect  it." 

The  Courts  of  Law  have  given  this  Act  the  most  liberal  liberal  con- 
construction  the  words  will  bear.  Thus,  in  a  case  that  arose  this  Act. 
very  soon  after  the  passing  of  the  Act,  it  was  held — (1)  that 
the  consignees  of  the  bills  of  lading,  who  were  also  the 
general  agents  of  a  foreign  merchant,  had  a  right  in  their 
own  names  to  effect  an  insurance  on  the  goods,  on  the  refusal 
of  the  consignees  of  the  goods  to  do  so,  and  might  recover  as 
"  consignees,"  within  the  meaning  of  the  Act,  under  a  count 
alleging  that  they  had  effeoted  the  policy  as  agents  for  the 
foreign  merchant,  and  averring  the  interest  to  be  in  him; 
(2)  that,  although  the  foreign  merchant  had  given  them 
no  directions  in  the  first  instance  to  insure,  yet,  as  it  was 

(*)  Pray  r.  Edie  (1786),  1  T.  R.  Park,  16;  Cox  v.  Parry  (1786),  1 
313.  T.  R.  464. 

(d)  Wilton  v.  Reateon  (1787),  1  (*)  28  Geo.  3,  c.  56.    See  App. 

VOL.  I.  F 


210  DESCRIPTION  OF  THE  [PART  I. 

Sect.  170.  clear  from  his  original  instructions  that  lie  intended  the 
goods  should  be  insured  by  someone,  and  also,  as  he  had 
afterwards  written  to  approve  of  their  having  done  so,  they 
might  recover,  under  the  same  count,  as  "  persons  receiving 
the  order  to  effect  the  insurance  "  within  the  meaning  of  the 
Act ;  (3)  that  as  the  plaintiffs  had  employed  the  broker  by 
whom  the  polioy  was  actually  effected,  they  might  reoover 
under  the  same  count,  as  "  persons  giving  the  order  to  make 
the  insurance,"  within  the  meaning  of  the  Act ;  and  (4)  that 
as  they  had  accepted  and  paid  a  bill  drawn  by  their  principal 
upon  them  on  the  security  of  the  bills  of  lading  they  were 
"parties  interested"  within  the  meaning  of  the  Act,  and 
to  the  extent  of  the  bill  entitled  to  reoover  on  a  count,  which 
averred  the  interest  to  be  in  them,  and  that  they  had  effected 
the  policy  on  their  own  account  (/). 

It  is  not  necessary  to  add  the  word  "  agent "  or  any  other 
description  to  the  name  of  the  broker  in  the  polioy  itself  (g). 
Moreover,  an  agent  for  a  limited  purpose  is  as  much  within 
.the  Act  as  a  general  agent  (A).  Where  the  policy  was  in  the 
names  of  the  parties  really  interested,  but  named  them  merely 
as  the  "trustees  of  Messrs.  A.  B.  &  C,"  this  was  considered 
as  an  insertion  "  of  their  usual  style  and  firm  of  dealing " 
under  the  Act(t). 

Ratification  171.  We  have  seen  that  one  of  the  points  determined  in 
the  case  of  Wolff  v.  Horncastle,  was  this — that  the  subse- 
quent adoption  of  the  policy  by  the  party  for  whom  it  was 
intended  to  be  made  is  equivalent  to  a  previous  authority  to 
effect  it,  and  constitutes  the  party  making  it  "  a  person  re- 
ceiving the  order  to  effect  the  insurance  "  within  the  meaning 
of  the  Act ;  and  this,  by  virtue  of  the  general  prinoiple  of  the 
law  of  agency,  that  omnis  ratihabitio  retrotrahitur  et  mandato 
aquiparatur  (Ic).     As  an  instance  of  ratification  the  following 

(/)  Wolff  v.  Horncastle   (1798),  345. 

IB.  &  P.  316.  (0  Hibbert  v.  Martin  (1808),    1 

(g)  DeVignier  v.  Swanson  (1798),  Camp.  538. 

1  B.  &  P.  346,  n.  (A)  See  Luoena*.  Craufnrd  (1808), 

(A)  Bell  v.  Gilaon  (1798),  1  B.  &  P.  1  Taunt.  326 ;  S.  C.,  in  the  House  of 


anoe. 
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case  may  be  cited  : — A  policy  was  effected  in  London,  through    Sect.  171 . 

the  medium  of  a  broker,  by  the  orders  of  Hagedorn,  in  the 

usual  form,  "  as  well  in  his  own  name  as  for  and  in  the 

name  and  names  of  all  whom  it  might  concern."    This  policy 

was  effected  by  Hagedorn  for  Schroder,  a  foreign  merchant, 

who  had  given  him  no  previous  authority  for  that  purpose, 

and  who  did  not  do  any  act  to  adopt  the  policy  till  nearly 

two  years  after  it  was  effected ;   and  then,  long  after  a  loss 

had  occurred,  he  wrote  to  Hagedorn  "  hoping  that  he  had 

settled  the  loss  with  the    underwriters   on   the  policy  in 

question."    Such  adoption  was  held  by  Lord  Ellenborough 

and  the  rest  of  the  Court  to  be  equivalent  to  a  previous 

authority  to  insure  (/). 

Of  course,  as  no  act  of  one  man  can  be  ratified  by  another, 
unless  that  other  is  cognizant  of  what  has  previously  been 
done,  so  the  party  for  whom  the  insurance  is  intended  to  be 
made  cannot,  by  any  after  authority  to  insure,  be  considered 
to  adopt  the  previous  insurance,  unless  at  the  time  of  giving 

* 

such  authority  he  knew  as  a  fact  that  the  prior  insurance  had 
been  made.  This,  indeed,  is  so  plain  on  principle,  that  it  re- 
quires no  authority  to  enforce  it ;  and  it  is  all  that  was  really 
decided  in  the  earlier  case  of  Bell  r.  Janson,  in  which  Lord 
Ellenborough  had  thrown  doubt  upon  the  application  of  the 
principle  of  ratification  to  the  Act  of  28  Geo.  3  (»i). 

It  may  therefore  be  laid  down  as  a  well-established  rule, 
that  where  a  policy  has  been  made,  without  any  previous  in- 
struction or  authority,  by  the  broker,  its  adoption  or  ratifica- 
tion by  his  principal,  after  the  fact  of  its  having  been  so 

Lords  (1806),  2B.&P.  N.  B.  269  ;  (/)  Hagedorn  v.  Oliverson  (1814), 

Stirling  v.  Vaughan  (1809),  11  East,  2  M.  &  S.  485.    So,  also,  Williams  v. 

623  ;  Routh  r.  Thompson  (1811),  13  North  China  Ins.  Co.,  C.  A.  (1875), 

East,   274  ;   Hagedorn  r.   Oliverson  1  C.  P.  D.  757. 

(1814),  2  M.  &  S.  485 ;  Barlow  r.  (m)  Bell  v.  Janson  (1813),  1  M.  & 

Leckie  (1819),  4  J.  B.  Moore,  8.    See  S.  201.  N.B.— This  case  was  also  in 

ante,  ss.  140—143.    The  law  is  the  a  great  measure  decided  upon  the 

same  in  the  United  States ;  see  per  ground  that  the  declaration  contained 

Kent,  J.,  in Steinback  v.  Bhinelander  an  express  averment  that  the  parties 

(1803),   3   John.  New  York  Cases,  effecting   the   policy  were  persona 

281 ;    1  Phillips  on  Ins.  s.  388 ;   3  who  had  received  the  order  to  in- 

Kent,  Com.  256.  sure. 

p2 
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Sect.  171.  effected  has  been  made  known,  is  equivalent  to  a  previous 
authority  to  effect  it,  and  constitutes  the  party  by  whom  the 
policy  has  been  made  "a  person  receiving  the  order  to  insure," 
within  the  meaning  of  the  Act  (w). 

Such,  then,  having  been  the  wise  latitude  of  the  interpre- 
tation adopted  by  the  Courts,  the  Act  has  been  reduced  to  a 
mere  prohibition  against  policies  in  blank. 

Who  may  172.  It  thus  appears  that  the  parties  really  interested  in  the 

selves  ofan  subject  of  the  insurance  are  in  our  common  forms  of  policy 
not  generally  described  by  name  at  all,  but  are  comprehended 
under  the  clause  by  which  the  insurance  is  expressed  to  be 
made  by  the  person  effecting  it,  "  as  well  in  his  own  name  as 
for  and  in  the  name  and  names  of  all  and  every  other  person 
and  persons  to  whom  the  same  (*'.  e.,  the  thing  insured)  doth, 
may,  or  shall  appertain  in  part  or  in  all." 

Questions  have  been  raised  as  to  the  parties  who  may  avail 
themselves  of  these  very  broad  and  comprehensive  terms.  In 
the  first  place  it  is  clear  they  must  be  persons  who  may  law- 
fully be  insured.  In  the  next  place  they  must  be  persons 
who,  at  some  time  or  other  during  the  risk,  have  an  insurable 
interest  in  the  property,  either  as  the  persons  originally  in- 
sured or  as  their  assignees.  Beyond  this,  it  must  be  shown 
that  the  person  giving  the  order  to  effect  the  insurance  either 
intended  it  for  their  benefit,  or  at  all  events,  did  not  intend  it 
exclusively  for  the  benefit  of  others  having  a  conflicting  or 
inconsistent  interest,  but  meant  it  to  apply  generally,  so  as  to 
oover  the  interests  of  those  who  should  ultimately  appear 
concerned ;  if  this  be  shown,  a  subsequent  adoption  of  the 
policy  by  the  parties  so  intended  to  be  insured,  or  so 
appearing  ultimately  concerned  in  interest,  will  be  held  equi- 
valent to  a  previous  order,  and  entitle  them,  under  the  words 
of  the  general  clause,  to  avail  themselves  of  the  benefit  of  the 
insurance  (o). 

(»)  For  a  curious  illustration  of  (o)  A  similar  rule  was  laid  down 

the  general  principle,  see  Barlow  v.      by  the  U.  S.  Supreme  Court  where  the 
Leckie  (1819),  4  J.  B.  Moore,  8.  policy  was  expressed  to  be  "  on  ac- 
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173.  The  intention,  at  the  time,  of  the  party  who  directs    Sect.  173. 
the  insurance  to  be  effected  is  the  great  point  to  be  ascer-  The  intention 
tained   in    determining  whose    interests  the  policy  can  be  directing  the 
applied  to  protect ;  and  this  point  is  to  be  ascertained  by  the  {^efi^tedii 
verdict  of  the  jury  on  the  evidence  adduced  in  the  cause  (p).    &e  ****• 

Where  the  intention  of  the  party  directing  the  insurance  is 
to  embrace  the  interests  of  any  person  whatever  who  may 
ultimately  appear  to  be  concerned,  there  can  be  no  doubt  that 
any  person  coming  within  that  category,  who  subsequently 
chooses  to  adopt  the  policy,  may  obtain  the  benefit  of  it. 
Thus,  where  a  prize  agent  abroad,  who  at  the  time  did  not  Routh  v. 
know  to  whose  benefit  the  prize  would  ultimately  accrue,  omPson- 
wrote  directions  to  this  country  for  the  insurance  to  be  made 
for  the  benefit  of  those  concerned,  and  it  ultimately  turned  out 
that  the  Crown  had  an  insurable  interest,  and  had  adopted  the 
insurance  by  an  Order  in  Council,  it  was  held  that  the  nominal 
plaintiffs  might  recover  in  an  action  on  the  policy  in  which  the 
interest  was  averred  in  the  Crown  alone  (q).  In  a  former 
action  on  the  same  policy,  it  having  been  stated  as  a  fact,  in 
the  special  case  on  which  the  argument  proceeded,  that  the 
policy  had  been  in  reality  effeoted  on  aocount  of  the  captors, 
the  plaintiffs  failed,  because  the  Court  were  of  opinion  that  the 
captors -had  no  insurable  interest,  and  they  considered  them- 
selves precluded,  by  the  statement  in  the  special  case,  from 
applying  the  benefit  of  the  polioy  to  any  other  parties  than 
those  for  whom  alone  it  was  found  to  have  been  effeoted  (r). 

So  where  a  party  had  insured  3,700/.  on  a  ship  in  which  he  Irving  v. 
was  interested  only  as  mortgagee,  and  only  to  the  extent  of    lc  arafl0n' 
900/.,  Lord  Tenterden  left  it  to  the  jury  to  say,  on  the 
evidence,  whether  they  thought  he  intended  by  the  insurance 
to  cover  his  own  interest  only,  as  mortgagee,  or  that  also  of 
the  mortgagor.    The  jury  having  found  that  he  meant  only  to 

count  of   whom  it  may  concern."       380;  Irving  v.  Richardson  (1831),  2 

Hooper  v.  Robinson  (1878),  98  XL  S.      B.  &  Ad.  193. 

Mg  (q)  Routh  v.  Thompson  (1811),  13 

East,  274. 
(p)  Grant  v.  Hill  (1812),  4  Taunt.  (r)  /$#,  (1809),  11  East,  428, 
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"Watson  v. 
Swann. 


Sect.  173,  insure  his  own  interest,  the  Court  would  not  permit  the  policy 
to  be  extended,  by  virtue  of  the  general  clause,  so  as  to  oover 
the  interest  of  the  mortgagor  («).  In  another  case,  where  an 
insurance  agent,  beiug  unable  to  effect  such  a  policy  as  the 
plaintiff  required,  indorsed  the  risk  on  his  own  general  policy, 
it  was  held  that  the  plaintiff  could  not  recover  under  it,  as  it 
had  not  been  effected  on  his  behalf,  nor  was  it  a  contract 
purporting  to  be  made  for,  and  afterwards  ratified  by,  him ; 
the  plaintiff  was  no  party  to  the  contract,  and  consequently 
could  not  put  it  in  suit  (t). 

The  true  rule,  then,  would  appear  to  be,  that  any  party  to 
whom  an  interest  in  the  property  insured  "doth,  may,  or  shall 
appertain,"  at  any  time  during  the  pendenoy  of  the  risk,  may, 
under  the  general  words,  by  subsequent  adoption,  take  ad- 
vantage of  the  polioy  to  protect  such  interest,  unless  it  appears 
from  extrinsic  evidence  that  the  person  directing  the  polioy  to 
be  effected  intended  at  the  time  to  confine  the  insurance  so  as 
not  to  embrace  such  interest  (w). 

174.  A  sea-policy,  in  its  ordinary  form,  is  not  an  incident 
of  the  property  insured,  so  as  to  follow  its  transmission  from 
thing  insured,  hand  to  hand  during  the  continuance  of  the  risks ;  in  other 
words,  the  purchaser  of  the  property  insured  does  not,  by  the 
simple  fact  of  such  purchase  without  more,  entitle  himself  also 
to  the  protection  of  the  polioy.  The  contract  of  insurance  is 
a  personal  contract  on  the  part  of  the  underwriter  to  indem- 
nify the  party  originally  insured  against  the  consequences  of 
the  perils  insured  against ;  it  is  not  a  -contract  to  indemnify 
any  one  whatever  who  may  become  interested  in  the  subject 
insured  during  the  continuance  of  the  risks.  In  order  to 
enable  a  purchaser  of  the  insured  property  to  derive  the 


A  contract  of 
insurance  is 
not  an  inci- 
dent of  the 


(«)  Irving  v.  Richardson  (1831),  2 

B.  &  Ad.  193. 

(0  Watson  v.  Swann  (1862),    11 

C.  B.  N.  S.  756;  31  L.  J.  C.  P. 
210  ;  followed  in  Byas  v.  Miller 
(1897),  3  Com.  Cas.  39;  see  also 
Hill  r.  Scott  (1895),  1  Com.  Cas.  140, 


200 ;  and  Scott  v.  Globe  Marine  Ins. 
Co.  (1896),  1  Com.  Cas.  370. 

(w)  This  limitation  of  the  rule,  of 
course,  has  no  application  to  the 
question  of  assignment  of  a  policy, 
as  to  which,  see  the  following  sec- 
tions. 
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substantial  benefit  of  the  insurance,  there  must  have  been  an    Sect.  174. 
assignment  to  him  of  the  policy  by  the  party  originally  in- 
sured, or,  at  all  events,  an  agreement  or  understanding  to 
assign  it,  or  to  hold  it  for  the  benefit  of  the  purchaser  (x) . 

1 75.  A  valid  assignment  before  loss  supposesthe  co-existence  Conditions  of 
of  three  things  at  the  time  of  assignment : — (1)  An  insurable  ment  before 
interest  in  the  subject-matter  of  the  policy  in  the  assignor ;  lo8S* 
(2)  the  continuance  of  the  risk  insured  in  the  policy ;  (3)  the 
assignment  of  an  insurable  interest  in  the  subjeot-matter  of 
the  policy  to  the  assignee,  and  its  exposure  to  the  perils 
during  the  continuance  of  the  risk. 

A  cargo  of  linseed  was  insured  from  Constantinople  to  a 
port  of  call  and  discharge  in  the  United  Kingdom  to  be 
named,  including  all  risk  of  craft  or  lighters  to  and  from  the 
brig,  each  lighter  to  be  considered  as  if  separately  insured. 
Whilst  it  was  on  the  voyage  the  cargo  was  sold  in  London  to 
the  plaintiffs  on  the  following  terms: — To  be  delivered  at 
destined  port  in  sound  merchantable  condition,  and  paid  for 
in  fourteen  days  from  being  ready  for  delivery  by  cash,  less 
2|  per  cent,  discount,  or  on  seller's  option  on  handing  ship- 
ping documents,  less  5  per  cent.  The  vessel  to  go  to  any 
safe  floating  port  in  the  United  Kingdom.  A  safe  floating 
port  was  named.  The  ship  had  arrived  there  in  February, 
and  the  cargo  was  being  landed  in  public  lighters  employed 
by  the  plaintiffs,  when  one  of  the  lighters  with  her  cargo  on 
board  was  sunk,  and  would  have  been  a  loss  within  the 
meaning  of  the  risk  in  the  policy.  The  policy  was  assigned' 
to  the  plaintiffs  in  the  following  June,  and  the  assignment 
indorsed  on  it  in  the  following  October.  The  plaintiffs  sued 
on  it  in  their  own  names,  but  did  not  reoover,  because  at  the 
time  of  the  assignment  the  assignor  had  no  interest  to  assign, 
the  same  having  ceased  by  delivery  of  the  goods  into  the 
plaintiffs'  lighter,  and  there  was  no  agreement  to  assign  the 
policy  to  them,  which  might  otherwise  have  kept  it  alive  for 

(a?)  The  remedy  was  entirely  at      i\  London  Ass.  Co.  (1?30),  4  Brown's 
law,  and  not  in  equity.    De  Ghetoff      Pari.  Cas.  436,  Tomlin's  ed. 
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Sect.  175,  their  benefit  when  they  had  beoome  capable  of  taking  an 
assignment  (y). 

Assignment  After  a  total  loss,  the  only  property  covered  by  the  polioy 
088,  is  the  assignor's  interest  in  the  damages  to  which  he  is  entitled 
under  the  policy.  The  effect  of  an  assignment  after  loss  is 
to  transfer  this  chose  in  action  to  the  assignee  (z). 

Assignee  may      176.  When  there  had  been  an  assignment  of  the  policy,  or 

sue  in  his  own  .   .  •        ..         ■■_  •j.i*        ±       xt_      i_        n±      * 

name,  or  that  an  agreement  to  assign  it  or  keep  it  alive  for  the  benefit  of 
of  another.  ^he  transferee  of  the  thing  insured,  the  transferee  could  not 
at  common  law  sue  in  his  own  name  on  the  policy,  but  an 
action  could  be  brought  by  the  party,  by  whom  or  on  whose 
behalf  the  insurance  was  originally  effected,  as  trustee  for  the 
transferee  (a).  In  such  cases,  it  was  no  objection  to  the  right 
of  the  nominal  plaintiff  to  recover,  as  trustee,  on  the  polioy, 
that  the  property  had  not  been  transferred,  nor  the  polioy 
assigned  by  him,  until  after  the  loss  was  known  to  all 
parties  (b). 

By  statute,  however,  whenever  a  polioy  on  ship,  goods  or 
freight  has  been  assigned  "  so  as  to  pass  the  beneficial  interest 
in  such  policy  to  any  person  entitled  to  the  property  thereby 
insured,"  the  assignee  may  sue  on  the  policy  in  his  own 
name  (c) ;  and  after  a  loss  has  occurred,  an  assignment  of  the 
policy  merely  vests  in  the  assignee  a  right  under  the  statute 
to  sue  in  his  own  name  for  the  loss  (d).  There  is  no  reason 
why  he  should  not,  as  formerly,  sue  in  the  name  of  the 
assignor,  or  of  the  brokers  named  in  it  as  effecting  the 
policy  ;  but  in  this  case  he  sues  subject  to  all  rights  of  defence 
that  may  be  set  up  against  the  nominal  plaintiff  (e).    And 

(y)  North  of    England  OU  Cake  (*)  In  Sparkes  v.  Marshall,  supra, 

Co.  r.  Archangel  Maritime  Ins.  Co.       ifc  was  generally  believed  in  Decem- 
(1875),  L.  R.  10  Q.  B.  249.  *»r,  1831,  that  a  missing  ship  was 

(z)  Lloyd  v.  Fleming  (1872),  L.  R.       ^  ^SJ^  **"  transferred  ** 
7  Q  B  299   303  APm»  10«>*' 

(«)  Gibson   v.'  Winter    (1833),    5  «  3T\&  32  V*ot-  °-  86>  8'  *• 

B.  &  Ad.  fc6;  Sparkes  v.  MarHhaU  „  W  Lloyd ».  Fleming  and  Lloyd  r. 

(1836),  2  Bin*.  N.  C.  761  ;  Powles  Spenoe  (1872),  L.  R.  7  Q.  B.  299. 

v.  Innes  (1843),  11  M.  &  W.  10.   The  (*)  Gibson  v.  Winter  (1833),  o  B. 

assignor   could    sue   for  a  loss   as  &  Ad.  96 ;  2  Smith's  L.  C.  10th  ed. 

trustee,  even  thousrh  he  became  bank-  p.    405.      If    inequitable   defences, 

nipt ;  Castelli  v.  Boddington  (1862),  suoh  as  a  release  by  the  nominal 

1  E.  &  B.  66,  879.  plaintiff  after  assignment,  be  set  up, 


CHAP.  VIII.]      ASSIGNMENT  OF  THE  POLICY. 


217 


bo  now,  when  he  sues  in  his  own  name  by  virtue  of  the    Sect.  176. 
statute,  he  does  so  subject  to  those  same  rights,  they  being 
expressly  preserved  by  it  to  the  defendant  (/). 

The  Court  of  Appeal  have  held  that  31  &  32  Vict.  o.  86, 
was  merely  intended  to  amend  procedure,  and  not  to  alter  the 
rights  of  the  parties  to  the  policy.  Therefore,  in  an  action 
by  the  assignee  of  a  policy,  the  insurers  were  not  allowed 
to  set  off  a  debt  incurred  with  them  by  the  assured  af terthe 
assignment;  for  the  claim  for  a  loss  under  a  policy  is  for 
unliquidated  damages,  to  which  a  set-off  could  not  be  pleaded, 
either  under  the  statutes  of  set-off  or  in  equity  (g). 

177.  Assignment  of  a  policy  of  marine  insurance  has  been  Mode  and 
hitherto  made  either  by  writing  indorsed  on  the  policy,  or  by  assignment, 
delivery  merely  of  the  policy  with  intention  to  assign  it  (A). 
The  Act  of  31  &  32  Vict.,  whilst  giving  a  form  of  assignment, 
neither  requires  that  form  to  be  followed,  nor  makes  indorse- 
ment imperative,  not  even  as  a  condition  of  taking  advantage 
of  its  provisions  (*). 


the  plaintiff  may  set  out  the  true 
facta  by  way  of  reply ;  De  Pothonier 
v.  Be  Mattos  (1858),  E.  B.  &  E.  461 ; 
and  the  Courts  have  interfered  upon 
motion  to  protect  the  rights  of  the 
parties.  See  Gibson  v.  Winter,  supra, 
and  the  cases  therein  cited  in  the 
judgment. 

(/)  31  &  32  Vict.  o.  86,  s.  1. 
"  The  defendant  in  any  action  shall 
be  entitled  to  make  any  defence 
which  he  would  have  been  entitled 
to  make  if  the  said  action  had  been 
brought  in  the  name  of  the  person 
by  whom  or  for  whose  account  the 
policy  sued  upon  was  effected." 
The  Judicature  Act,  1873  (36  &  37 
Vict.  o.  66),  s.  25,  sub-s.  6,  making 
choses  in  action  assignable  with  a 
complete  transfer  of  remedies  to  the 
assignee,  does  it  with  this  reserva- 
tion— •'  Subject  to  all  equities  which 
would  have  been  entitled  to  priority 
over  the  right  of  the  assignee." 
Notice  of  the  assignment  is  required 


by  this  Act,  which  is  not  necessary 
under  the  31  &  32  Vict.  c.  86. 

(g)  Pellas  v.  Neptune  Marine  Ins. 
Co.  (1879),  5  C.  P.  D.  34 ;  49  L.  J. 
C.  P.  153 ;  R.  S.  C,  O.  XIX.  r.  3. 
In  De  Mattos  v.  Saunders  (1872), 
L.  R.  7  C.  P.  670,  it  was  held  that 
the  underwriters  could  not,  as  against 
an  assured  who  was  suing  on  behalf 
of  third  persons,  set  off  under  the 
mutual  credit  olause  of  12  &  13  Vict, 
c.  106,  a  debt  due  to  them  from  the 
assured. 

(A)  The  statement  that  an  as- 
signment may  be  made  by  simple 
delivery  of  the  policy  is  retained 
on  Arnould'8  authority  (see  2nd  ed. 
p.  211).  The  editors  have,  however, 
been  informed  that  the  present  prac- 
tice is  to  indorse  the  assignment  on 
the  policy. 

(t )  The  form  given  by  the  Act  is 
as  follows : — 

I,  A.  B.,  of,  &c,  do  hereby  assign 
unto  C.  D.,  &c,  his  executors,  ad- 
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Sect.  177. 

Time  of  in- 
dorsement. 


Rights  of 
parties  after 
assignment  of 
the  insurable 
interest. 


Powles  v. 
Innes. 


"When  the  assignment  is  made  by  indorsement,  this  may 
be  put  upon  the  back  of  the  instrument,  either  at  the  time  of 
the  transfer  of  the  property  insured,  or  at  any  other  time 
between  the  making  of  the  policy  and  the  bringing  of  the 
action  (k). 

178.  An  absolute  sale  or  transfer  by  the  party  originally 
insured  of  all  his  interest  in  the  insured  property  before  the 
loss,  incapacitates  him,  or  the  party  whp  has  effected  the 
insurance  for  him,  from  recovering  on  the  policy  on  his  own 
account ;  nor  can  he,  or  the  party  who  has  so  effected  the 
policy,  sue  thereon  as  trustee  for  the  purchaser  unless  there 
have  been  either  an  assignment  of  the  policy,  or  something 
which  the  Courts  will  consider  as  equivalent  thereto,  or  as 
evidence  of  an  agreement  or  understanding  between  the 
vendor  and  vendee  that  the  policy  should  be  kept  alive  for 
the  benefit  of  the  latter  ( /). 

Thus,  where  a  part  owner  of  a  ship,  after  insuranoe  and 
before  loss,  had  by  bill  of  sale  absolutely  transferred  his  share 
to  a  third  party  who  was  an  entire  stranger  to  the  insurance, 
it  was  held  that  the  plaintiffs,  who  had  effected  the  policy 
under  the  vendor's  directions,  could  neither  recover  as  his  agents 
under  a  count  averring  interest  in  him — for  he  had  no  interest 
left  at  the  time  of  loss — nor  as  trustees  for  the  purchaser  of 
his  share,  because  there  were  no  facts  stated  in  the  case  to 
warrant  the  inference  that  the  policy  had  been  handed  over 
with  the  bill  of  sale,  or  that  there  had  been  an  order  on  the 


xninistrators  and  assigns,  the  within 
policy  of  assurance  on  the  ship, 
freight  and  the  goods  therein  carried 
[or  on  the  ship,  or  freight,  or  goods, 
as  the  case  may  be].  In  witness 
whereof,  &c 

(A)  In  Sparkes  v.  Marshall  (1836), 
2  Bing.  N.  C.  761,  the  assignment 
was  not  made  till  several  months 
after  the  loss  was  known.  "We 
are  not  aware,"  says  Tindal,  C.  J., 
"  of  any  principle  on  which  a  change 
in  the  interest  after  the  policy  is 


effected,  much  less  after  the  loss, 
has  happened,  can  be  set  up  as  an 
answer  by  the  underwriters  against  a 
claim  for  such  loss,"  i.e.,  where 
there  has  been  an  assignment  of  the 
policy. 

(/)  Hibbert  p.  Carter  (1787),  1 
T.  R.  745  ;  Delaney  v.  Stoddart 
(1785),  ibid.  22  ;  Powles  v.  Innes 
(1843),  11  M.  &  W.  10;  North  of 
England  Oil  Cake  Go.  v.  Archangel 
Maritime  Ins.  Co.  (1875),  L.  It.  10 
Q.  B.  249,  stated  ante,  s.  175. 
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broker  to  hand  it  over,  or  any  understanding  that  the  policy    Sept.  178. 
should  be  kept  alive  for  the  purchaser's  benefit  (;»). 

179.  Nothing  short  of  an  absolute  transfer,  however,  of  the  Right  of 
insured  property,  will  preclude  the  party  originally  insured  whom  some 
from  recovering  on  the  policy,  for  the  benefit  of  the  transferee,  JJjJ^* 
even  where  there  has  been  no  assignment  of  the  policy,  and 
nothing  that  amounts  to  it. 

A  mere  pledge  of  the  bill  of  lading,  as  a  collateral  security,  Hibbert  v. 
does  not  divest  the  assured  of  all  his  insurable  interest. 
Accordingly,  where  Kerr,  having  consigned  a  cargo  of  pro- 
duce to  this  country,  and  directed  an  insurance  to  be  made 
thereon  by  the  plaintiffs,  his  correspondents  in  London,  sub- 
sequently, but  before  the  policy  was  actually  effected, 
assigned  the  bill  of  lading  over  to  Dellprat,  the  Court  of 
King's  Bench,  proceeding  upon  the  ground  that  an  indorse- 
ment of  the  bill  of  lading  passed  the  whole  property,  at  first 
held  that  the  plaintiffs  could  not  recover  on  the  policy  ; — not 
as  agents  for  Kerr,  because  he  had  absolutely  divested  himself 
of  all  interest  before  the  policy  was  effected,  nor  as  trustees 
for  Dellprat,  because  there  had  been  no  transfer  to  him  of  the 
policy  and  no  agreement  to  transfer  it.  Subsequently,  how^- 
ever,  on  affidavits  that  Kerr  had  no  intention  to  pass  the 
whole  property  by  indorsement  of  the  bill  of  lading,  but  only 
to  bind  it  to  the  extent  of  the  net  proceeds,  as  a  seourity  for 
Dellprat's  debt,  which  debt  had  since  been  paid  on  Kerr's 
behalf,  a  new  trial  was  granted,  and  on  the  second  trial,  the 
facts  appearing  as  set  forth  in  the  affidavits,  the  plaintiffs  had 
a  verdict  for  the  whole  amount  of  the  loss  (»). 

180.  An  assignee  of  a  policy  can  only  avail  himself  of  the  Right  of 
insurance  to  the  extent  to  which  the  assignor  has  agreed  to  limited  by  the 

assign  his  rights  to  him.  assignment. 

A  ship  was  chartered  with  grain  from  Galatz  to  Emden 
for  orders,  to  discharge  in  a  port  of  the  United  Kingdom, 

(m)  Fowles    v.   Innes   (1843),    11      T.  R.  745;  aeo.  Alaton  v.  Campbell 
M.  &  W.  10.  (1779),  4  Brown's  P.  C.  476,  Tom- 

(«)  Hibbert  v.   Carter    (1787),    1      lin's  ed. 
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Sect.  180.  and  the  cargo-owners  effected  an  insurance  on  the  grain  from 
Galatz  to  Emden  and  thence  to  the  United  Kingdom.  The 
cargo  was  sold  while  on  the  voyage  to  Emden,  the  price 
"  including  freight  and  insurance  to  Emden/'  and  the  bill  of 
lading  and  policy  were  delivered  to  the  buyer.  A  loss  having 
occurred  between  Emden  and  the  port  of  discharge  in  the 
United  Kingdom,  the  Court  of  Exchequer  held  that  the  buyer 
was  only  entitled  to  the  insurance  as  far  as  Emden,  and  con- 
sequently that  he  could  not  recover  against  the  underwriter 
for  the  loss  (0). 

Unless  the  policy  (as  is  usually  the  case  in  insurances  by 
mutual  associations  (p))  imposes  such  a  condition,  the  con- 
sent of  the  underwriter  is  never  necessary  to  the  validity  of 
an  assignment  of  it  (q). 


CoDMnt  OZ 
insurer  Un- 
necessary » 


The  London 
floating  con- 
ditions. 


181.  Where  a  policy  is  assigned  to  the  purchaser  of  the 
insured  property,  it  is  usual  to  indorse  on  it  a  memorandum 
to  the  effect  that  "  the  interest  in  this  polioy  is  transferred  " 
to  the  purchaser.  When  a  floating  cargo  (i.e.,  a  cargo  at  sea) 
is  sold  in  London,  it  is  generally  on  what  are  called  "  The 
London  Floating  Conditions,"  which  comprise  the  delivery 
over  to  the  purchaser  for  his  benefit  of  the  policies  which 
have  been  effected  on  the  cargo,  the  understanding  being 
that  it  is  insured  to  the  full  value,  the  price  paid  being  all 
the  higher  to  include  the  amount  paid  by  the  vendor  for 
insurance.  If  upon  such  a  transaction  it  be  objected  by  the 
buyer  that  the  vendor  has  not  performed  the  conditions  of 
the  contract  in  consequence  of  delivering  over  policies  appa- 


(0)  Ionides  r.  Harford  (1859),  29 
L.  J.  Ex.  36  ;  see  also  Ralli  r.  Uni- 
versal Marine  Ins.  Go.  (1862),  31 
L.  J.  Ch.  313,  pott,  s.  181. 

(p)  See,  e.g.,  Laurie  v.  West 
Hartlepool  Thirds  Indemnity  Asso- 
ciation (1899),  4  Com.  Cas.  322. 

(q)  In  Sparkes  v.  Marshall  (1836), 
2  Bing.  N.  C.  761,  it  was  found  as 
a  fact  that  the  defendants  did  not 
assent  to  the  transfer  of  the  pro- 


perty, or  to  the  assignment  of  the 
policy.  This  practice  of  merchants 
with  regard  to  marine  policies  ac- 
counts for  the  absence  from  the 
31  &  32  Vict.  o.  86,  of  any  such  pro- 
vision as  is  to  be  found  in  the  Judi- 
cature Act,  1873,  requiring  notice  to 
be  given  of  the  assignment  of  the 
chose  in  action.  See  2  Duer,  62,  68, 
for  clauses  in  American  policies  re- 
stricting the  right  of  assignment. 
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rently  short  of  the  full  value  of  the  cargo,  the  question  is  one    Sect,  181. 

depending  so  much  upon  fact  that  it  ought  to  go  to  the 

jury  (r).     But  where  a  cargo  of  .wheat,  still  af^t,  was  sold 

at  a  depreciated  price,  and  the  vendor  indorsed  over  the 

policy  for  so  much  only  as  would  cover  the  depreciated  price, 

heing  part  merely  of  the  sum  insured  in  a  valued  policy,  it 

was  held,  as  a  matter  of  construction  on  the  bought  note 

taken  in  connection  with  the  existence  of  the  policy  at  the 

time  of  the  contract,  that  the  buyer  was  entitled  to  the  polioy 

for  the  full  sum  at  which  the  wheat  was  originally  insured 

under  it  (*). 

(r)  Tamvaco   v.  Lucas  (1861),    1  («)  Ralli  v.  Universal  Marine  Ins. 

B.  &  S.  185 ;  30  L.  J.  Q.  B.  234 ;  Co.  (1861),  4  De  G.  F.  &  J.  1 ;  31 

in  error  (1862),  3  B.  &  S.  89 ;  31  L.  J.  Ch.  207  ;  on  appeal  (1862),  31 

L.  J.  Q.  B.  296.  L.  J.  Ch.  313  ;  2  John.  &  H.  159. 
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Ships 183 
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Declarations     under     Floating 

Policies 187 

Appropriation  of  Losses   189 

Changing  Ship  when  named    . .  190 
may  discharge  Underwriters . 

190—192 


Reason  why         182.  We  have  already  seen  that  the  name  of  the  ship  in 

beVam^dia     which  the  voyage  is  to  he  performed  must  be  accurately  spe- 

the  policy.       cified  in  every  policy,  on  the  ground  that  the  underwriter  has 

a  right  to  be  informed  of  everything  material  to  the  risk ; 

the  nature  of  which  would  obviously  be  very  different  upon 

ships  of  different  degrees  of  seaworthiness. 

It  has  also  appeared  that,  although  the  name  must  generally 
be  inserted  with  accuracy,  yet,  as  it  is  only  required  to  be  so 
inserted  for  the  purpose  of  identifying  the  ship,  an  error  in  the 
name  will  be  unimportant,  if  it  can  be  clearly  shown  that  the 
underwriters  were  not  misled  by  it,  but  that  they  really  in- 
tended to  insure  a  risk  to  be  carried  on  in  the  very  ship  on 
which  the  loss  occurred,  the  principle  being  that  nilfacit  error 
nomhm  cam  de  corpore  constat  (a).  Accordingly,  in  our  com- 
mon policies,  after  the  names  of  the  ship  and  master,  come  the 
words,  "  or  by  whatsoever  other  name  or  names  the  same  ship, 
or  the  master  thereof,  is  or  shall  be  named  or  called." 

The  following  cases  show  the  degree  of  accuracy  practically 
required  on  this  subject : — An  insurance  was  effected  on  ship, 
as  on  a  ship  called  the  "  Leopard ;"  it  appeared  that  the  name 

(a)  See  1  Emerigon,  160:  "Error      qnando  ex  aliis  ciroumstanciis  con- 
nominis  alicujns  navis  non  attenditur,      stat  de  navis  identitate. ' ' 


Degree  of 

ace 

reqi 
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of  the  ship  was  in  fact  the  "Leonard,"  and  that  she  had  never  Sect.  182. 
been  called  the  "Leopard ;"  it  being  proved,  however,  that  the 
ship  lost  was  the  same  that  the  underwriters  intended  to 
insure,  the  Court  held,  that  by  virtue  of  the  above  olause  in 
the  policy,  the  variance  in  the  name  had  no  effect  on  the 
"validity  of  the  insurance  (J).  So,  where  an  American  ship 
called  the  "  President "  was  described  in  the  policy  as  "  the  good 
ship  called  ' The  American  ship  President;'"  but  it  clearly 
appeared  that  the  error  had  arisen  from  the  blunder  of  the 
broker's  clerk,  and  that  the  ship  lost  was  really  that  on  which 
the  underwriters  meant  to  insure,  the  error  of  name  was  held 
immaterial  (c).  And  the  decision  of  the  Court  was  the  same 
in  another  case,  where  a  ship  really  called  by  the  Spanish 
name  of  "  Las  Tras  Hermanas,"  was  described  in  the  policy 
by  an  English  translation  of  the  name,  as  "The  Three 
Sisters"  (d). 

183.  When  an  insurer  initials  a  "slip,  say  for  5,000/.,  on  hides,  Insurance 

OU  QTOOuS  *  *  DV 

by  ship  or  ships,  he  engages  in  effect  to  insure  the  goods  by  ahipor  ships/' 

any  ship  on  which  they  are  loaded ;  and  if  he  afterwards  at 

the  request  of  the  broker  initial  a  slip  for  2,445/.  on  hides  by 

the  "  Socrates,"  making  no  enquiry  as  to  the  particular  ship 

proposed,  this  second  slip  being  expressly  made  in  order  to 

be  substituted   for    the    slip   "by   ship  or  ships"  already 

mentioned,  the  jury  axe  justified  in  finding  that,  regardless 

of  what  might  be  the  name  of  the  ship,  he  meant  to  insure 

the  goods  at  a  premium  already  fixed  in  the  first  slip,  by  the 

vessel  on  which  these  goods  were  really  shipped  (c). 

It  happened  that  at  another  interview  between  other  clerks 
of  the  broker  and  underwriter  respectively,  a  policy  for  121/., 
on  pari:  of  these  same  goods  by  the  "  Socrates  "  was  negotiated ; 

(b)  Hunter   v.    Molineux,    before  (c)  Le  Mesurier  p.  Vaughan(1805), 

Lee,  0.  J.  (1744),  cited  in  6  East,  6  East,  382. 

385.     It  appears,  from  the  judg-  ^)  Clapham  v.  Cologan  (18L3),  3 

ment  in  Ionides  v .  Pacific  Ins.  Co.  rjamj,  359 
(1871),  L.  R.  6  Q.  B.  at  p.  683,  that,  p"        ' 

apart  from  the  clause,  "orbywhat-  «  Iomdes  t>.  Pacific  Fire  and  Mar. 

soever  name,  &c,"  the  decision  would      InB-  Co-  (18?1),  I*  R-  6  Q-  B-  674  ; 
have  been  the  same.  L.  R.  7  Q.  B.  517. 
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Sect.  183.  and  reference  was  made  to  Veritas,  at  the  time  lying  on  the 
desk,  for  the  name  and  description  of  the  ship,  and  when  it 
was  found  that  Veritas  contained  the  "  Socrates,  Albertson," 
a  new  Norwegian  ship,  and  the  "  Socrate,  Jean  Card,"  an 
old  French  ship,  the  underwriter's  clerk  asked  whether  it  was 
the  Norwegian  ship  that  was  proposed,  and  he  was  told  by 
the  other  he  thought  it  was.  The  event  showed  that  the 
goods  had  been  loaded  on  the  French  ship  the  "  Socrate,  Jean 
Card,"  and  that  there  was  a  total  loss  ;  it  was  held  that 
the  underwriter  was  not  liable  on  the  policy  for  this  loss,  for 
he  had  been  misled,  and  that  upon  an  enquiry  materially 
affecting  the  amount  of  the  premium,  into  insuring  goods  by 
the  Norwegian  ship  "  Socrates  "  (/). 

Again,  news  calculated  to  make  the  underwriter  cautious 
about  undertaking  risks,  or  about  undertaking  them  except 
at  an  enhanced  premium,  may  have  oome  to  hand ;  he  may 
have  heard  of  storms,  of  losses,  and  of  facts  affecting  par- 
ticular ships ;  and  consequently  it  is  necessary  that  he  should 
be  able  to  identify  the  proposed  ship  in  order  to  apply  this 
information  (g). 

184.  Moreover,  there  are  degrees  of  seaworthiness.  Emeri- 
gon  (A)  accordingly  has  employed  himself  in  pointing  out  the 
varieties  of  build  and  size  specifically  designated  by  technical 
words,  as  (in  our  language)  by  ship,  bark,  brig,  schooner,  sloop, 
and  the  like ;  and  he  has  truly  said  that  if  the  underwriter 
is  fraudulently  misled  by  the  designation  adopted  for  the 
vessel  to  suppose  that  he  is  insuring  goods  on  board  a  ship, 
when  the  vessel  intended  is  in  size  and  rig  a  sloop,  the  policy 
would  be  void.  But  as  the  generic  designation  ship  is  used, 
probably  invariably,  in  English  policies  for  vessels  of  every 
build,  it  is  difficult  to  see  how,  apart  from  fraud,  any  question 
of  misrepresentation  by  the  mere  use  of  the  generic  term  can 
arise. 

■ 

(/)  See  note  (*),  ante,  p.  223. 

(V)  See  Bates  v.  Hewitt  (1867),  L.  B.  2  Q.  B.  696. 

(A)  1  Emerigon,  c.  vi.  s.  3,  pp.  103,  164. 
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As  the  amount  of  hazard  incurred  on  any  ship  is  very   Beet.  184. 
greatly  increased  by  her  being  employed  as  a  privateer  or  A  ship 

^^^  intended  to 

letter  of  marque,  Emerigon  considered,  upon  the  principle  be  used  in  a 
above  laid  down,  that  a  ship  intended  to  be  so  employed  BervfcTought 
ought  to  be  described  accordingly  in  the  policy  by  which  she  *?  be-?^ 
is  insured  (t) ;  but  it  is  quite  certain  that  if  it  were  verbally 
represented  to  the  underwriter  that  such  was  her  destination, 
this  would  be  sufficient  in  this  country. 

185.  Cases  frequently  occur  in  the  extended  operations  of  Object  and 
commeroe  in  which  it  is  utterly  impossible,  or  would  be  j^raac©  on 
highly  injurious,  to  compel  the  insertion  in  the  policy  of  the  g°°^  *!?n 
name  of  the  ship.  ships." 

A  merchant  who  has  ordered  goods  from  abroad  may  be  S£?,* 
anxious  to  effect  an  immediate  insurance  on  them,  while  he 
is  ignorant  of  the  particular  ship  by  which  they  may  be  sent. 
In  time  of  war,  when  merchant  vessels  are  obliged  to  take 
such  opportunities  of  sailing  as  the  varying  fortunes  of  the 
hostile  parties  chance  to  afford,  this  uncertainty  is,  of  course, 
considerably  increased. 

By  the  laws  and  practice  of  all  maritime  states,  it  is  allow- 
able under  such  circumstances  to  effect  a  policy  on  goods  "  on 
board  ship  or  ships/'  upon  condition  of  declaring  as  soon  as 
the  assured  becomes  aware  of  it,  and,  if  possible,  before  the 
loss,  the  name  of  the  ship  or  ships  on  board  of  which  they 
have  actually  been  loaded  (A*). 

"  The  contract  of  an  underwriter  who  subscribes  a  policy 
on  goods  by  ship  or  ships  to  be  declared  is,  that  he  will  insure 
any  goods  of  the  description  specified  which  may  be  shipped 
on  any  vessel  answering  the  description,  if  any  there  be,  in 
the  policy,  on  the  voyage  specified  in  the  policy,  to  which  the 


(t)  1  Emerigon,  o.  vi.  s.  3,  p.  165.  s.  6,  "  Assurance  in  quovis,"  vol.  i. 

(*)  In  England  the  legality  of  this  p.   173;    see  also  Ordonn.   tit.  vi. 

practice  was  declared,  as  far  back  as  ^    4     Code  de  ^^    art    337; 

1794,  to  be  too  well  established  to  be  „_.    ,      ,*,,*.,.        .„     ,.„ 

disputed.    Kewiey  ,.  Ryan  (1794),  3  Boulay-Paty,  Droit  Mar.  410-416. 

2  H.  Bl.  348.    In  France  it  has  been  So  in  the  United  States,  see  3  Kent, 

ably  explained  by  Emerigon,  0.  vi.  Com.  267,  268 ;  1  Phillips,  s.  438. 

VOL.  I.  Q 
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Sect.  185.  assured  elects  to  apply  the  policy.  The  object  of  the  declara- 
tion  is  to  earmark  and  identify  the  particular  adventure  to 
which  the  assured  elects  to  apply  the  policy.  The  assent  of 
the  assurer  is  not  required  to  this,  for  he  has  no  option  to 
reject  any  vessel  which  the  assured  may  select,  nor  is  it 
necessary  that  the  declaration  should  do  more  than  identify  the 
adventure,  and  so  prevent  the  possible  dishonesty  of  a  party 
insured,  who  might  intend  to  apply  the  policy  to  particular 
goods,  so  that  they  should  be  at  the  risk  of  the  assurers,  and 
he  should  come  on  them  if  there  was  a  loss ;  and  then,  when 
those  goods  had  arrived  safely,  to  pretend  that  he  intended  to 
apply  the  policy  to  another  set  of  goods  still  subject  to  risks  "  (/) . 

This  pode  of  186.  This  mode  of  insuring,  however,  being  an  exception  to 
amounts  to  a  the  general  rule,  which  requires  the  name  of  the  ship  in  every 
of^moranco n  case  *°  ^e  ^ated  in  the  policy  at  the  time  of  its  subscription, 
«{^ie  ddp8  can  on^y  ^e  allowed  in  those  cases  in  which  the  party  effecting 
the  insurance  is  bond  fide  and  in  f  act  ignorant  of  the  name  of 
the  ship  or  ships  by  which  the  goods  insured  have  been  con- 
signed. 

It  amounts,  indeed,  to  a  representation  of  such  ignorance ; 
and  therefore,  if  a  party  who  has  adopted  this  mode  of 
insurance  knew,  at  the  time  of  effecting  the  policy,  the  name 
of  any  one  of  the  ship  or  ships  on  board  of  which  the  goods 
insured  were  really  loaded,  the  withholding  such  name  would 
vitiate  the  policy  (m). 

Policies  of  this  nature  are  called  "  floating  policies."  They 
are  very  largely  used  by  merchants  at  the  present  day,  not 


name. 


Floating 
policies. 


(/)  Per  Lord  Blackburn  in  Ionidee 
v.  Pacific  Ins.  Co.  (1871),  L.  R.  6 
Q.  B.  682,  cited  with  approval  in 
Da  vies  v.  National  Fire  Go.  of  N.  Z., 
[1891]  A.  C.  491.  For  an  instance 
of  such  "possible  dishonesty,"  see 
Rivaz  v.  Gerussi  (1880),  6  Q.  B.  D. 
222. 

(m)  Lynch  v.  Hamilton  (1810),  3 
Taunt.  37 ;  confirmed  in  error  in 
Lynch  v.  Dunsford  (1811),  14  East, 
494.    It  should  be  noted,  however, 


that  in  this  instance  there  was  a  re- 
port to  the  effect  that  the  ship  in 
question  had  suffered  a  mishap.  Her 
name,  therefore,  was  a  material  fact 
of  which  the  underwriters  were  en- 
titled to  be  informed.  See  per  Law- 
rence, J.,  3  Taunt,  at  p.  38.  The 
point  for  which  the  case  was  cited 
by  Araould  is  expressly  declared  by 
Mansfield,  0.  J.,  to  be  left  undecided. 
See  3  Taunt,  at  p.  35 ;  see  also  Knight 
v.  Cotesworth  (1883),  1  Cab.  &  Ell.  48. 
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only  to  protect  particular  consignments  of  goods  actually    Sect.  186. 

ordered,  but  in  order  to  cover  all  such  property  as  the  merchant 

expects  to  have  at  risk,  up  to  a  certain  specified  amount,  within 

stated  limits  of  space  and  of  time.     Thus,  a  firm  of  merchants 

in  London  with  a  branch  house  in  a  foreign  country  will,  at 

the  beginning  of  their  business  year,  take  out  a  policy  (n) 

upon  all  goods  to  be  shipped  on  their  account  up  to  an 

aggregate  value  of,  say,  100,000/.  within  the  ensuing  twelve 

months  for  carriage  between  termini  more  or  less  specifically 

designated.     The  policy  will  then  attach  automatically  on  all 

shipments  comprised  within  its  terms  up  to  the  amount 

insured;    "declarations"  being  meanwhile  made  upon  the 

policy  by  indorsing  thereon  the  names  of  the  vessels  and  the 

particulars  of  the  cargoes  to  which  it  applies.    When  the 

amount  insured  is  exhausted  by  such  declarations,  the  policy 

is  said  to  be  "fully  declared"  or  "written  off"  (o).    By 

virtue  of  the  words  "  to  be  hereafter  declared  and  valued," 

the  assured  is  enabled  to  make  the  policy  a  valued  one  as 

regards  any  particular  consignment  by  declaring  and  valuing 

before  a  loss ;  otherwise  the  amount  of  interest  must  be  proved 

at  the  trial  as  in  the  case  of  an  open  policy  (p).    A  firm  of 

merchants  will  often  have  a  succession  of  such  floating  policies, 

each    one  being  expressed  "to  follow  policy  for  £ , 

No. ,"  the  meaning  of  which  is  that,  "  there  being  con- 
secutive policies,  any  loss  declared  is  to  be  borne  first  by  the 
earlier  policies,  and  that  it  is  not  till  after  the  earlier  policy  is 
exhausted  that  the  underwriters  on  the  policy  which  follows 
are  to  bear  the  balance  of  the  loss,  if  any  "  (q). 

187.  With  regard  to  the  subsequent  declaration  by  the  Name  should 

be  subse- 
(n)  A  similar  result  is  often  effected      ooverag  the  particular  consignment. 

in  practice  by ' ' open  covers."    These  See  Gtow,  229. 

are  unstamped  agreements  to  insure,  (o)  Mc Arthur,  3. 

8Ad  are  commonly  considered,  whether  (p)  SeeHarmano.  Kingston  (1811), 

lightly  or  wrongly,  as  binding  in  3  Camp.  150.    The  valuation  must 

honour  only.    The  insurance  is  not  be  communicated  to  the  underwriters 

regarded  as  legally  binding  until  the  before  loss.    Ibid. 

goods   are  "  put  on   stamp,"  i.e.,  (q)  Per  Lord  Blackburn  in  Inglis 

until  the  underwriter,  in  pursuance  v.  Stock  (1885),   10  App.   Oas.  at 

of  his  undertaking,  issues  a  policy  p.  269. 

q2 
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Sect.  187. 

quently 
declared. 


A  mistake  in 
Buch  declara- 
tion maybe 
corrected. 


Where  port 
of  loading 
unknown. 


assured  of  the  name  of  the  ship  or  ships  when  known  to  him, 
the  practice  generally  is  for  the  hroker,  on  ascertaining  the 
fact,  to  indorse  the  declaration  of  the  name  or  names  as  a 
memorandum  on  the  policy.  It  is  not,  however,  necessary 
that  this  declaration  should  be  in  writing,  and  therefore,  if 
written  on  the  policy,  its  stating  the  name  of  the  ship 
erroneously  will  not  be  fatal  to  the  contract. 

Thus :  a  policy  was  effected  for  a  voyage  "  at  and  from 
Arohangel  to  Great  Britain,"  "on  goods  to  be  thereafter 
valued  and  declared  by  ship  or  ships."  The  broker,  having 
received  wrong  information  as  toft,  ships  on  which  th! 
goods  were  to  be  loaded  at  Archangel,  wrote  the  following 
declaration  on  the  policy  and  got  it  signed  by  the  under- 
writers : — 

"  The  interest  attached  to  this  policy  is  hereby  declared  to  be 
shipped  on  board  the i  Tweende  Venner '  and  the  i  Neptunus.' " 
Shortly  afterwards  the  broker,  discovering  that  the  goods  had, 
in  fact,  been  shipped,  not  on  board  the  "  Tweende  Venner  "  and 
the  "Neptunus,"  but  on  board  the  "America,"  inserted  a  fresh 
memorandum  in  the  policy,  by  whioh  the  interest  was  de- 
clared to  be  on  board  the  latter  ship.  This  the  underwriter  . 
would  not  sign,  and  afterwards  refused  to  pay  a  loss  on  the 
goods,  on  the  ground  that  the  policy  had  never  attached  on 
any  goods  shipped  by  the  "America."  But  Lord  EUenborough 
held,  that,  as  the  declaration  of  interest  need  not  have  been  in 
writing  at  all,  the  first  declaration  did  not  form  any  part  of 
the  contract,  and  that  the  mistake,  being  a  mere  blunder  in 
the  names  of  the  ships  first  declared,  might  be  corrected 
without  any  fresh  stamp,  and  that  the  policy  attached  upon 
the  goods  shipped  on  board  the  "America,"  in  the  same  manner 
as  if  the  first  declaration  had  never  been  made  (r). 

188.  As  the  merchant  may  be  ignorant  of  the  name  of  the 
exact  port  at  which  the  goods  may  be  loaded  on  board,  an 
insurance  on  goods  "  on  board  ship  or  ships  "  will  attach  on 
goods  loaded  at  any  port  within  the  limits  of  the  voyage 


(r)  Eobinson  v,  Tonray  (1811),  8  Camp.  158 ;  1M.&S,  217. 
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insured  {*) ;  though  of  course  it  would  not  cover  a  consign-    8*ci»i8B» 
ment  sent  from  a  different  put   of  the  wadd  from  that 
mentioned  in  the  policy,  or  from  any  place,  in  short,  not 
comprised  within  the  limits  of  the  risk,  upon  a  fur  con- 
struction of  the  terms  of  the  policy  (t). 
As  a  general  role,  the  name  of  the  ship  ought  to  be  de-  Declaration 

before  kns  is 


dared  before  notice  of  the  loss.  As,  however,  cases  may  not  a 
occur  in  which  this  would  not  be  possible,  as  where  the  assured  e^t^opSaW 
does  not  ascertain  the  name  of  the  ship  till  he  hears  of  her  turareeoTerr. 
loss,  it  is  in  no  case  a  condition  precedent  to  the  plaintiffs 
right  to  recover  on  the  policy  (m).  Accordingly,  it  is  now 
a  recognized  usage,  of  which  formal  proof  is  no  longer  re- 
quired in  each  case,  that  such  a  declaration  may,  and  indeed 
must,  be  made,  and  if  necessary  rectified,  even'after  the  loss 
is  known  (x). 

The  plaintiffs  were  the  agents  in  London  of  the  Hong  Kong  Gledetanear. 

(«)  Hunter  «.  Leathley  (1830),  10 
B.  *  C.  858.  The  policy  in  this 
ease  oontiwnwt  a  very  extensive 
licence  to  touch,  stay  and  trade. 

(0  2  Valin,  tit.  vL  art.  4,  p.  46 ; 
3  Boulay-Paty,  Droit  Mar.  410 ;  and 
his  Comment,  on  Emerigon,  vol.  L 
p.  176. 

"  (k)  Cranfard  v.  Hunter  (1798),  8 
T.R.16;  Hannanr.  Kingston  (1811), 
3  Gamp.  150. 

(*)  Gledstanesv.  Royal Exch. Ass. 
Go.  (1864),  34  L.  J.  Q.  B.  30 ;  Ionides 
v.  Pacific  Fire  and  Mar.  Ins.  Go. 
(1871), L.R.6Q.B. 674;  7Q.B.517; 
and  per  Brett,  J. ,  Stephens  v.  Austral- 
asian Ine.  Co.  (1872),  L.  R.  8  C.  P.  18, 
23.  A  more  comprehensive  usage  was 
admitted  in  this  latter  case,  and  as  it 
was  not  unreasonable,  it  bound  the 
parties  to  the  case. 

The  usage  stated  there  was  in 
these  words: — "According  to  the 
usage  of  the  insurance  business,  when 
a  policy  is  effected  on  goods  by  ship 
or  ships  to  be  thereafter  declared, 
the  policy  attaches  to  the  goods  as 
toon  as  and  in  the  order  in  which 


the j  are  shipped;  and  directly  the 
assured  knows  of  the  shipment  of 
the  goods,  he  is  hound  to  declare 
them  to  the  underwriter  on  the  policy, 
and  to  declare  them  in  the  order  in 
which  they  are  shipped.  He  is  not 
entitled  to  declare  some  of  the  risks, 
and  remain  his  own  insurer  as  to  the 
others.  In  case,  by  oversight  or 
otherwise,  the  goods  are  declared  on 
the  policy  in  an  order  different  from 
that  in  which  they  were  shipped,  the 
assured  is  bound  to  rectify  the  decla- 
rations, and  make  them  correspond 
with  the  order  of  shipment.  The 
underwriter  would  require  to  see  the 
bills  of  lading,  and  could  insist  on 
the  declarations  being  made  to  follow 
the  sequence  of  the  bills  of  lading. 
Declarations  are  often  thus  rectified, 
and  sometimes  even  after  loss." 

The  usage,  as  here  stated,  was 
held  in  the  case  of  the  Imperial  Mar. 
Ins.  Co.  v.  Fire  Ins.  Corp.  Limited 
(1879),  4  C.  P.  D.  166,  to  be  binding 
on  a  fire  insurance  oompany  which 
had  re-insured  a  marine  insurance 
eompanv  against  fire  rii 
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E«s*»M8.    Insurance  Company,  and  had  far  some  time  kept  that  company 
BajmiEjuh.    re-insured  with  the  Boyal  Exchange  Assurance  Company  for 
all  soma  in  excess  of  5,000/.  upon  anyone  ship  under  a  Hong 
Kong  policy.     The  manner  was  to  effect  a  policy  of  re- 
insurance for  7,000/.  or  10,000/.  on  goods  by  ship  or  ships, 
to  be  afterwards  declared  as  particulars  came  to  hand  by  the 
Calcutta  mail    On  the  15th  of  February,  1860,  the  Calcutta 
agent  of  the  Hong  Kong  company  wrote  to  the  plaintiffs 
notifying  an  excess  in  the  cargo  of  the  "Bed  Gauntlet."   On 
the  16th  of  March  the  "Bed  Gauntlet"  was  posted  at 
Lloyd's  as  having  been  burned  and  scuttled,  with  partial 
salvage  of  her  cargo.    On  the  17th  the  plaintiffs  appropriated 
the  residue  of  the  sum  under  the  existing  policy  to  the  extent 
of  5,000/.  to  other  ships  of  the  Hong  Kong  company;  and 
on  the  19th  they  effected  a  new  policy  for  10,000/.  on  goods 
by  ship  or  ships,  lost  or  not  lost,  which  new  policy  was  ex- 
pressly declared  "  to  succeed  "  the  last  current  policy.    On 
the  21st  the  plaintiffs  received  from  Calcutta  the  letter  of 
the  15th  February,  and  then  for  the  first  time  learned  that 
their  Company  had  taken  risks  on  the  cargo  of  the  "  Bed 
Gauntlet "  in  excess  of  5,000/.,  whereupon  they  immediately 
desired  the  defendants  to  apply  the  existing  policy  to  the 
"  Bed  Gauntlet."     This  was  refused  by  the  defendant  com- 
pany ;  but  the  Court  held,  to  the  contrary,  that  the  plaintiffs 
were  entitled  to  have  the  policy  of  the  19th  of  March  so 
applied  (y).    It  is  always  expected,  and  it  may  be  made  an 
express  condition,  that  the  assured  shall  declare  his  interest 
at  the  earliest  possible  opportunity  (s). 

^jjj*  j*  189.  It  becomes  sometimes  a  very  nice  question  as  to  the 
there  are  two  application  of  the  loss  when  there  are  two  or  more  policies  of 
dee  effected"  this  loose  description  on  different  parcels  of  goods.  In  this 
Sard°^iiSj>  countI7  it  h*18  been  established  by  the  following  decisions, 
or  thipe."        that  the  assured,  in  case  of  loss,  has  a  right  to  apply  either 

policy  to  a  loss  on  board  any  ship  he  pleases  that  comes 

within  the  terms  of  such  polioy. 

(?)  Gledrtaiie8v.BojalExo1i.A8S.  (-)  See  Weakett,  620;  1  Phillipe, 

Co.  (1864),  34  L.  J.  Q.  B.  SO.  no.  438. 
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A  merchant  in  India  caused  two  insurances  to  be  effected  Sect.  189* 
by  his  agent  in  London,  one  for  6,000/.  on  goods  "  on  board  Henchman  *. 
any  ship  or  ships  which  should  sail  from  Bengal  to  London  ^' 
between  the  1st  of  November,  1779,  and  the  1st  of  July, 
1780;"  the  other  on  goods  "on  board  any  ship  or  ships 
which  should  sail  on  the  same  voyage  between  1st  February 
and  31st  December,  1780."  He  loaded  goods  to  the  amount 
of  4,889/.  on  board  the  "  General  Barker,"  and  to  the 
amount  of  4,500/.  on  board  the  "  Ganges,"  and  entered  a 
declaration  before  Sir  Elijah  Impey,  then  Chief  Justice  in 
Bengal,  that  he  had  shipped  on  board  the  "  General  Barker" 
4,889/.  of  the  risk  intended  to  be  covered  by  the  6,000/. 
polioy  (a).  Both  ships  sailed  within  the  time  mentioned 
in  both  policies.  The  "Ganges"  arrived  safe,  but  the 
"  General  Barker "  was  lost.  The  plaintiff  claimed  a  total 
loss  under  the  6,000/.  policy,  which,  under  these  circumstances, 
he  contended  he  had  a  right  to  apply  to  the  "  General  Barker." 
Lord  Mansfield  at  the  trial,  and  at  the  Court  in  Banc,  held 
that  he  had  a  right  so  to  apply  it,  and  he  recovered  accord- 
ingly 4,889/.,  the  value  of  the  goods  shipped  on  board  the 
"General  Barker"  (b). 

Freeland  and  Bigby,  a  mercantile  house  at  St.  Yinoent,  Kewley  *. 
directed  the  plaintiffs,  their  Liverpool  correspondents,  to  get  yaa" 
1,260/.  insured  on  cotton  on  board  the  "Elizabeth"  from 
Granada  to  London ;  and  1,300/.  on  other  cotton,  which  they 
intended  to  send  by  some  other  ship  that  would  sail  by  the 
first  convoy.  The  plaintiffs  accordingly  got  1,260/.  insured 
in  London  on  goods  on  board  the  "Elizabeth,"  and  also 
1,300/.  on  goods  "  on  board  ship  or  ships,"  viz.  700/.  in  liver- 
pool  and  600/.  in  London.  The  700/.  polioy,  on  which  the 
action  was  brought,  was  "  at  and  from  Granada  to  Liverpool, 
on  any  kind  of  goods  as  interest  should  appear  in  ship  or 
ships  on  account  of  Freeland  and  Bigby,  warranted  to  sail  on 
or  before  the  1st  of  August,  1793,"  without  any  exception  of 

(«)  Lord  Mansfield  overruled  an      eridenoe,  and  allowed  it  to  be  read, 
objection  taken  at  the  trial  to  the  (b)  Henohman  v.  Offley  (1782),  2 

admissibility  of  this  declaration  in      H.  Bl.  345,  n. 
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Beet.  180.  the  goods  on  board  the  "  Elizabeth."  The  "  Elizabeth  " 
arrived  safe  in  Liverpool :  the  "  Heart  of  Oak,"  on  board  of 
which  the  second  cargo  ultimately  turned  out  to  have  been 
shipped,  was  totally  lost  on  the  voyage.  Both  ships  had 
sailed  before  the  1st  of  August,  the  time  warranted  for  sailing 
in  the  700/.  policy  (c).  The  plaintiffs'  claim  for  a  total  loss 
under  this  policy  was  resisted,  mainly  (d)  on  the  ground 
"that,  as  a  ship,  answering  the  description  in  the  700/. 
policy,  and  having  on  board  property  of  Preeland  and  Bigby 
to  the  full  amount  therein  insured,  had  arrived,  this  policy, 
being  on  ship  or  ships,  might  and  ought  to  be  applied  to  that 
drip,  and  was  satisfied."  The  Court,  however,  held,  that  the 
assured  had  clearly  a  right  to  apply  such  an  insurance  to 
whatever  ship  they  thought  proper,  within  the  terms  of  it ;  and 
were  therefore,  under  the  circumstances,  entitled  to  recover 
the  whole  sum  therein  insured  (e). 

Of  changing        190.  It  is  an  implied  condition  of  the  policy,  that  the  ship 
**"  ddp'         named  therein,  should  not,  after  the  commencement  of  the 
risk,  be  changed  without  necessity  or  the  consent  of  the  under- 
writers ;  for  such  unnecessary  or  unsanctioned  change  of  the 
ship  produces  an  alteration  of  the  risk,  and  therefore  ex- 
empts them  from  liability  (/). 
In  insurances       If  the  policy  be  upon  ship,  it  is  clear  that  the  liability  of  the 
p*  underwriters  will  be  at  an  end  directly  the  specific  subject  of 

insurance  has  been  wholly  lost,  as  by  foundering  at  sea ;  or 
wholly  destroyed  as  a  ship,  either  by  shipwreck  or  irre- 
parable damage.  In  insurances  on  ship,  therefore,  the  rule 
is,  that  the  total  loss,  whether  actual  or  constructive,  of  the 
original  ship  will  give  the  assured  on  ship  a  right  to  claim 
the  full  amount  of  the  sum  insured,  either  with  or  without 
notice  of  abandonment,  as  the  ease  may  be. 

(c)  Henchman  *.  Offley  (1782),  2  (e)    Kewley   *.   Ryan    (1794),    2 
H.  Bl.  346.      Marshall  omits  this  H.  Bl.  343;  1  Marshall,  Ins.  168. 
circumstance,  1  Ins.  168.  (/)  Upon  this  subject,  generally, 

(d)  The  other  ground  was  the  ille-  consult  Emerigon  (o.  xii.  s.  16,  vol.  i. 

as  to  which,  however,  the  Court  and  reasoning ;  see  also  Pothier, 
entertained  no  doubt.  d' Assurance,  Nqs.  68,  69,  70,  71. 
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191.  It  is  only,  therefore,  in  policies  upon  other  subjects  of    Sect.  101. 
insurance,  as,  for  instance,  goods,  freight,  profits,  &c,  that  In  policies  on 
an  j  question  as  to  the  effect  of  changing  the  ship  can  possibly  change  of  ' 
arise.     With  regard  to  these  it  may  be  laid  down,  that  if  oharje^hf*" 
either  before  the  commencement  of  the  voyage  or  during  the  underwriters, 
course  of  it,  the  ship  named  in  the  policy  be  changed  without 
necessity,  or  without  the  consent  of  the  underwriters,  they 

will  be  discharged  from  their  liability  (g).  This  rule  holds 
good  even  though  the  substituted  ship  may  be  of  larger 
dimensions  or  greater  strength  than  that  originally  named 
in  the  policy  (A) ;  for,  by  the  fact  that  a  given  ship  is  named 
in  the  instrument,  the  underwriter  has  a  right  to  say  that  he 
had  some  peculiar  reasons  for  insuring  a  risk  on  that  very 
ship  which  would  not  apply  to  any  other. 

On  the  same  ground,  if  without  consent  or  necessity  the 
cargo  is  either  shifted  from  the  ship  named  in  the  policy  to 
one  as  good  or  better,  or  is  originally  loaded  on  board  the 
latter  instead  of  on  board  the  ship  named,  and  both  Bhips 
perish  on  the  voyage,  yet  the  underwriter  shall  be  discharged 
from  all  liability,  for  the  policy  never  attached  upon  the 
goods  loaded  on  board  the  substituted  ship  (t). 
-  Thus,  if  the  underwriter  has  agreed  to  insure  three  several 
parcels  of  goods,  each  of  the  value  of  1,000/.,  one  on  board 
the  "  St.  Joseph,"  another  on  board  the  "  Triton,"  and  a  third 
on  board  the  "  Syren,"  making  together  3,000/.,  but  the  mer- 
chant afterwards  loads  these  parcels  all  on  board  the  "  St. 
Joseph,"  the  underwriter  will  only  be  liable  upon  the  policy 
effected  on  goods  on  board  the  "  St.  Joseph,"  and  that  only 
to  the  extent  of  1,000/. ;  and  as  to  the  remaining  2,000/.  he 
will  be  discharged,  although  all  the  three  ships  may  have 
equally  perished  in  the  course  of  the  voyage  (k). 

192.  If,  however,  the  underwriters  consent  to  the  change  of  JMess  it  be 

by  consent,  or 

ship,  or  if  in  the  course  of  the  voyage  the  ship  becomes  so  under  neces- 
sity. 

(gr)    1    Emerigon,  o.   zii.  s.   16,  Estrangin;  Emerigon,  ibid.  421. 

p.  419.    See  post,  s.  468.  (k)  Pothier,  d' Assurance,  No.  68  ; 

(h)  Emerigon,  ibid.  420.  Code   de    Commerce,    art.    361 ;    4 

(»)  Pothier,  No.  68,  p.  Ill,  par  Boulay-Paty,  Droit  Mat.  132. 
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Sect.  102.  disabled  as  to  be  incapable,  by  any  means  at  the  master's  dis- 
posal, of  being  repaired  at  all,  so  as  to  take  on  the  cargo,  the 
master,  as  agent  for  all  concerned,  may  procure  another  ship 
in  which  to  forward  the  cargo  to  its  port  of  destination ;  and 
in  such  case  the  change  of  ship  does  not  discharge  the  under- 
writers, on  goods,  freight,  or  profits,  from  their  liability  for 
loss  on  the  subjects  insured,  which  may  occur  subsequently  to 
such  change  of  ship.  Many  oases  will  occur  in  the  later 
part  of  this  work,  under  the  head  of  Constructive  Total  Loss 
of  Goods  and  Freight,  which  will  serve  to  illustrate  this  posi- 
tion :  we  shall  also  have  occasion,  in  considering  the  duties  of 
the  master,  to  discuss  those  cases  of  necessity  which  give  him 
the  right,  k  they  do  not  impose  upon  him  the  duty  of  for- 
warding  the  goods  in  another  ship.  This  position  was  first 
established  in  this  country  by  the  case  of  Plantamour  v. 
Staples  (/),  and  has  ever  since  been  recognized  (m.)  It  is 
apprehended  that,  even  where  goods  are  insured  "  on  board 
ship  or  ships,"  there  is  no  general  right  to  tranship.  As  soon 
as  the  shipment  has  taken  place,  the  effect  is  the  same  as  if 
the  ship  selected  had  been  expressly  named  in  the  policy  (n). 

(/)  (1781),  1  T.  B.  611,  d.  ;  S.  C,      infra,  s.  207  et  seq. ;  and  of.  Shipton 
3  Dougl.  1.  v .  Thornton  (1838),  9  A.  &  E.  314. 

(m)  See  the  rale  further  discussed  («)  See  infra,  s.  468. 
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193.  It  is  not  intended,  in  this  plaoe,  to  enter  at  any  Of  the 
length  into  those  general  duties  and  obligations  of  the  master,  maater' 
in  regard  to  the  conduct  of  the  ship,  which  more  properly 
form  part  of  a  professed  treatise  on  shipping ;  nothing  more 

is  proposed  than  to  notice  such  points  only,  in  respect  to  the 
master,  as  have  a  bearing  more  or  less  direct  on  the  subject 
of  sea  insurance ;  and  to  this  end  we  will  oonsider — (1)  The 
naming  of  the  master  in  the  policy,  and  subsequently  changing 
him  ;  (2)  His  power,  in  a  port  of  distress,  of  hypothecating 
the  cargo,  or  selling  part  of  it,  in  order  to  repair  the  ship ; 
(3)  His  power,  in  certain  cases,  to  sell  the  ship  or  the  whole 
cargo ;  (4)  His  power,  in  case  the  first  ship  is  disabled,  of 
sending  on  the  cargo  in  another ;  and  (5)  The  relation  in 
which  he  stands  to  the  assured  and  to  the  underwriter  in  case 
of  abandonment. 

194.  After  the  blank  left  in  our  oommon  printed  forms  of  Of  naming 
polioy  for  the  name  of  the  master  come  the  following  words :  the  pSloy*  m 
"  or  whosoever  else  shall  go  for  master  in  the  said  ship,  or  and  °*  ®ub* 
by  whatsoever  other  name  or  names  the  said  ship,  or  the  ohanging 
master  thereof,  is  or  shall  be  named  or  called." 
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Sect.  194.        From  this  clause  it  is  abundantly  evident,  that  it  is  no 
implied  condition  in   our  English  policies  either  that  the 
master  should  be  correctly  named,  or  that  the  same  master 
should  continue  on  board  throughout  the  voyage. 
What  change       The  law  is  the  same  in  France  (a).     Emerigon,  however, 
vitiates  the      limits  the  generality  of  the  words  "  or  whosoever  else  shall  go 
policy.  £Qr  ma8ter "  to  this  extent,  that  they  shall  not  apply  to  a 

master  who  is  of  any  other  nation,  especially  in  time  of  war, 
so  as  to  increase  the  risk  of  the  underwriters,  by  substituting 
a  belligerent  as  master  instead  of  a  neutral  (b).  This  limita- 
tion seems  very  reasonable,  and,  should  the  case  ever  arise, 
would  no  doubt  be  ratified  in  our  Courts. 

Subject  to  this  limitation,  there  seems  no  doubt  that  another 
master  may  be  substituted  to  command  the  ship,  instead  of 
him  who  is  named  in  the  policy,  without  the  consent  of  the 
underwriters,  and  before  the  commencement  of  the  voyage ; 
provided  always  that  the  change  be  made  in  perfect  good 
faith,  and  the  substitute  be  competent  (c).  If  the  substitution 
can  be  shown  to  have  been  effected  for  any  fraudulent  pur- 
pose, it  will,  of  course,  vitiate  the  policy  (rf). 

If  in  the  course  of  the  voyage,  from  death,  disability,  or 
other  necessary  cause,  the  master  originally  named  in  the 
policy  be  rendered  incapable  of  acting,  or  if  he  abandon  his 
command,  the  substitution  of  another  captain  in  suoh  case  of 
necessity  will,  of  course,  make  no  difference  to  the  policy  (e). 
Even  in  suoh  case  the  oommand  cannot  be  delegated  to  a 
master  of  another  nation,  at  any  rate  if  such  nation  be  at  war 
with  ours;  nor,  except  in  case  of  absolute  necessity,  if  the 
ship  be  British,  ought  the  appointment  to  be  conferred  on 

(a)  1  Emerigon,  o.  vii.  88.  1,  2,  3,  (d)  Boulay-Paly  on  Emerigon, 
pp.  184 — 190.  o.  yii.  s.  2,  p.  189.    &ew,  however, 

(b)  Ibid.  p.  187;  Boulay-Paty,  in  where  the  owners  were  not  them- 
his  Comment,  ibid.  p.  188,  agrees  selves  parties  to  the  fraud.  Cf. 
with  Emerigon  in  this  construction  Dud  ,  PemDroke  (1874),  L.  E. 
of  the  clause. 

(c)  See  Walden  v.  Firemen's  Ins.  9  Q#  B"  681' 

Co.   (1816),   12  Johnson's  R.    128;  W  Emerigon,  c.  vii.  s.  8,  pp.  189, 

3  Kent's  Comm,  257,  190, 
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any  one  that  does  not  possess  a  British  certificate  of  qualifies-    Sect.  194. 
tion  for  master  on  such  a  voyage  (/). 

195.  The  duty  of  the  master,  in  case  of  damage  to  the  ship,  Master's 
is  to  do  all  that  can  be  done  towards  bringing  the  adventure  borrowing 
to  a  successful  termination,  to  repair  the  ship  (if  there  be  a  J^^BitT. 
reasonable  prospect  of  doing  so  at  an  expense  not  ruinous), 
and  to  bring  home  the  cargo,  and  earn  the  freight  if  pos- 
sible (g).  To  accomplish  this  object  of  repairing  his  vessel, 
the  master  is  authorized  to  bind  his  owner,  by  causing  the 
repairs  to  be  done  on  his  credit,  in  which  case  the  tradesman 
may  sue  the  owner ;  or  by  borrowing  money  on  his  credit 
where  that  is  necessary,  in  which  case  the  lender  has  his 
remedy  against  the  owner ;  or  by  selling  a  portion  of  the 
cargo,  which  is  in  effect  borrowing  from  the  shipper  through 
the  medium  of  a  sale,  and  in  this  oase  the  shipper  may  sue 
the  shipowner ;  or  the  master  may  hypothecate  part  or  the 
whole  of  the  cargo,  which  gives  a  right  to  the  proprietor  of  it 
to  recover  a  compensation  from  the  owner  of  the  vessel.  All 
these  are  merely  modes  of  raising  money  by  the  agent  of  the 
shipowner  for  his  account  and  for  his  use,  to  enable  him  to  do 
his  duty  by  repairing  the  ship,  and  in  all  the  shipowner  must 
repay  the  lender.  The  agency  to  borrow  by  these  various 
modes,  and  so  to  bind  his  employer  to  the  lender,  is  oast  upon 
the  master  by  the  necessity  of  the  case  (A).  He  may  also 
hypothecate  the  ship  or  the  freight,  or  both,  which  gives  the 
lender  a  right  of  arrest  by  Admiralty  prooess.  There  is  this 
one  condition,  however,  imposed  by  the  law  on  these  various 
powers  as  an  indispensable  pre-requisite  to  their  exercise,  that 
the  master  is  bound  to  communicate  with  the  owner  of  the 
subject  to  be  so  dealt  with,  whenever  such  communication  is 
under   the  circumstances    practicable,  and    would   not    be 


(/)  Merchant  Shipping  Act,  1894,  720. 

•.  92;    cf.  Emerigon,  c.  vii.  8.  3,  (A)  Judgment  of   Court  of   Ex- 

pp.  189,  190.  chequer  in  Duncan  v.  Benson  (1847), 

(?)  Opinion  of  the  judges  in  Ben-  1  Exch.  665 ;  affirmed  in  Benson  t\ 

son  v.  Chapman  (1849),  2  H.  L.  Gas.  Duncan  (1849),  3  Exoh.  656. 
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Sect.  105.    attended  with  such  delay  as  must  prove  seriously  detrimental 
to  the  interests  involved  (i). 

Power  to  196.  It  is  not  proposed  to  consider  here  the  authority  of  the 

or  sell  cargo,    niaster  to  bind  his  owner  by  borrowing  money  to  repair,  or  by 

causing  repairs  to  be  done  on  his  credit  (k),  but  merely  to 

notice  a  few  points  connected  with  his  power  to  hypothecate 

and  sell  the  cargo,  or  part  of  it.     With  regard  to  his  right  to 

hypothecate,  it  is  now  clear  law,  that  in  cases  of  justifying 

necessity,  or — to  use  the  language  of  Lord  Stowell,  in  the 

celebrated  case  of  The  Gratitudine — "  of  instant,  unforeseen, 

and  unprovided  necessity,"  the  master  having  no  other  means 

whatever  of  procuring  funds,  may  hypothecate  not  the  ship 

only,  but  the  cargo  also,  in  order  to  raise  money  for  the 

repairs  of  the  ship  (/).    In  such  cases  the  master,  who,  in  the 

ordinary  course  of  things,  is  a  stranger  to  the  cargo,  except 

for  the  purposes  of  safe  custody  and  conveyance,  has  forced 

upon  him  the  character  of  agent  and  supercargo,  not  by  the 

immediate    act    and    appointment  of    the  owner,  but  by 

the  general  policy  of  the  law  (m). 

The  extent  of  this  agency,  thus  created  by  necessity,  is  only 
to  bind  the  owner  of  the  cargo,  or  (in  cases  of  hypothecation) 
the  cargo  itself,  to  the  lender  of  the  money  :  it  does  not  bind 
the  owner  of  the  cargo  as  against  the  owner  of  the  ship  (n). 

Benson  p.  197.  An  attempt  was  made  in  one  case  to  carry  the  doctrine 

of  Lord  Stowell  beyond  this  limit,  and  to  contend  that  the 
aot  of  the  master,  in  necessarily  and  justifiably  hypothecating 

(•)  See  Carver  on  Carriage  by  Sea,  (n)  "  The  case  of  The  Gratitudine 

a.  316,  and  cases  there  cited ;  to  which  dealt  onl7  wit^  the  authority  of  the 

™yWdedAu^St<»mNa;.  tt&ttSZ&.iZS 

Co.  v.  Morse  (1872),  L.  B.  4  P.  C.  mined   nothing   as   to   the  relative 

222  ;  The  Gipsy  (1864),  33  L.  J.  Ad.  rights  of  the  owners  of  the  ship,  and 

195 ;  MacLachlan's  Shipping,  4th  ed.  °f  th*  ™*8?>  "»'f  WJ  "  P**  Patteson, 

„   '   „   1P1  J.,  delivering  the  judgment  of  the 

07,  104,  104.  Exchequer  Chamber  in  Benson  v. 

(k)  The  authorities  are  collected  Duncan  (1849),  3  Exch.  655.     The 

in  Maude  &  Pollock  on  Shipping,  passage  in  the  text  is  taken  from  the 

4th  ed.  p.  664 ;  and  see  Carver  on      2n*  <£•  P-  229>  . Dut  Arnould  was 
-      .      *     Qin  probably  wrong  in  suggesting  that 

Carnage,  s.  «Jiu.  ^  3^^  ^^  involve  the  cargo- 

(/)  The  Gratitudine  (1801),  3  C.      owner  in  any  personal  liability  for 
Bob.  240.  the  money  borrowed  for  repairs  of 

(m)  Ibid.  260.  *■»  ^P- 


Duncan. 
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the  oargo,  bound  the  owner  thereof  so  as  to  preclude  him  Sect.  197. 
from  recovering  against  the  owner  of  the  ship  for  loss  incurred 
in  consequence  of  the  hypothecation.  The  faots  were  shortly 
these :  The  master  of  the  "  Lord  Cochrane,"  a  ship  damaged 
by  perils  of  the  seas,  hypothecated  at  a  foreign  port 
(Pernambuco),  by  one  bottomry  bond,  for  necessary  repairs, 
the  ship,  freight,  and  cargo,  amongst  which  were  the  plaintiff's 
goods.  The  ship  and  freight  realized  less  than  the  sum 
borrowed,  and  the  plaintiff,  being  obliged  to  contribute 
towards  the  difference,  and  also  to  pay  his  proportion  of  the 
oosts  of  a  suit  instituted  in  the  Court  of  Admiralty  by  the 
obligee  of  the  bond,  brought  his  action  against  the  defendant, 
as  owner  of  the  ship,  on  an  implied  promise  to  indemnify . 
The  Court  of  Exchequer  were  unanimously  of  opinion 
that  the  plaintiff  might  maintain  such  action,  on  the  simple 
principle,  that  as  between  him  and  the  defendant  (the  ship- 
owner), his  oargo  had  been  pledged  to  secure  the  defendant's 
debt,  and  therefore,  as  the  plaintiff  had  been  oompelled  to 
pay  the  debt  through  the  medium  of  the  pledge,  he  must  be 
reimbursed  by  the  defendant  (o).  The  point  was  decided  the 
same  way  by  the  Court  of  Exchequer  Chamber  on  a  bill  of 
exceptions  (p).  Patteson,  J.,  who  delivered  the  judgment 
of  that  Court,  thus  stated  the  law  as  to  the  authority  of  the 
master  and  the  liability  of  the  shipowner : — 

"  In  ordering  the  repairs  of  the  ship,  the  master  acts  ex-  Master  agent 
clusively  as  the  agent  of  the  owner  of  the  ship,  and  no  other      ™powner, 
person  but  the  owner  of  the  ship  and  his  agent  can  have  any 
authority  to  order  the  repairs.      The  owner  of  the  cargo 
oannot  insist  on  such  repairs  being  made,  for  the  shipowner 


(o)  Duncan  v.  Benson  (1847),  1 
Exoh.  537;  8.  C,  17  L.  J.  Ezoh. 
238. 

(p)  The  bOl  of  exceptions  was 
tendered  to  the  ruling  of  the  learned 
judge  who  tried  the  cause  on  the 
second  count ;  the  second  count  was 
on  the  bill  of  lading  for  the  non- 
delivery of  the  plaintiff's  goods  by 


the  defendant,  the  shipowner,  and 
the  bill  of  exceptions  raised  two  sub- 
stantial questions!  viz.,  whether,  as 
against  the  owners  of  the  ship,  the 
master,  under  the  circumstances,  had 
authority  (1)  to  order  the  repairs; 
(2)  to  execute  the  bottomry  bond. 
The  Court  of  Exchequer  Chamber 
held  in  the  affirmative  on  both. 
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Beet.  107.  is  absolved  from  his  oontract  to  carry  if  prevented  by  perils  of 
the  sea,  and  he  is  bound  by  it  if  prevented  by  inherent  defects 
in  the  ship.  Being,  then,  the  agent  of  the  shipowner  in  order- 
ing the  repairs,  how  can  he  be  the  agent  of  any  one  else  in 
borrowing  money  to  pay  for  them  ?  If,  in  order  to  borrow 
that  money,  he  is  obliged  to  hypothecate  not  only  the  ship 
but  the  cargo,  he,  in  effeot,  borrows  money  on  the  cargo  for 
the  benefit  of  the  shipowner,  just  as  much  as  he  would  have 
done  had  he  sold  a  part  of  the  cargo  to  raise  the  necessary 
funds,  in  which  case  it  is  not  doubted  that  the  shipowner 
must  have  indemnified  the  owner  of  the  cargo  "  (q). 

198.  The  exeroise  of  this  power  of  hypothecation  must  be 
very  strictly  watched,  and  rigorously  confined  to  cases-  of 
necessity.  The  master  must,  in  the  first  instance,  endeavour 
to  raise  the  money  upon  the  credit  of  his  owners :  it  is  only 
when  he  cannot  otherwise  obtain  the  money,  that  he  will  be 
justified  in  hypothecating  (r).  The  ship  and  freight  must 
always  be  resorted  to  in  the  first  instance,  even  though  the 
bond  be  upon  the  cargo  alone  (*),  and  even  where  there  is 
an  earlier  bond  on  ship  alone,  and  subsequent  bonds  include 
cargo,  the  latter  will  be  enforced  against  the  ship  alone,  even 
though  the  result  may  be  to  exhaust  the  proceeds  of  the  ship 
and  leave  nothing  to  satisfy  the  earlier  bond  (t).  The  right 
to  hypothecate  is  not  absolutely  confined  to  cases  arising  in  a 
country  other  than  that  of  the  owner's  residence.  The  master 
may,  in  cases  that  otherwise  justify  such  a  step,  hypothecate, 
even  although  the  ship  is  in  a  port  of  the  country  where  his 
owners  reside,  provided  he  have  no  means  of  communicating 
with  them,  and  there  is  no  other  mode  of  escaping  from  the 
pressure  of  the  neoessity  (w). 


(?)  Benson  v.  Duncan  (1849),   3  Rob.  404. 

Exch.   656,  666;    S.  C,    18  L.  J.  (0    Ibid.;   The   Priscilla    (1859), 

Exch.  172,  173.  Lush.  1 ;  1  L.  T.  272 ;   Carver  on 

(r)  Per  Jerria,  C.  J.,  in  Stainbank  Carriage,  s.  318. 

v.  Forming  (1861),  11  C.  B.  88.  («)  Maude  &  Pollock  on  Shipping, 

(«)  The  Conatancia  (1845),   2  W.  4th  ed.  p.  666,  and  caaea  there  cited. 
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199.   This  power  of  the  master  is  apparently  confined    Sect.  100. 
solely  to  hypothecation,  strictly  and  properly  so  called,  as  Power  to 
distinct  either  from  a  mortgage,  which  transfers  the  property,  no?to  mori> 
or  a  pledge  or  pawn  at  common  law,  which  gives  a  lien  on  8*8*°*?*™- 
the  chattel,  and  is  void  without  actual  possession.     Hypothe- 
cation gives  a  maritime  lien,  which  exists  independently  of 
possession,  and  which  can  be  enforced  against  the  subject  of  it, 
through  the  medium  of  legal  process  on  the  termination  of 
the  voyage :  it  is  also  essential  to  the  validity  of  hypotheca- 
tion, that  the  sea  risk  should  be  incurred  by  the  lender,  and 
•that  the  privilege  or  claim  should  take   effect  only  in  the 
event  of  the  ship's  safe  arrival  (x). 

Hence,  where  the  master,  besides  drawing  bills  on  his 
owners,  also  executed  an  instrument  which  purported  to  be  an 
hypothecation  of  ship,  cargo,  and  freight,  whereby  the  mer- 
chant forbore  to  take  maritime  interest,  and  the  master  took 
on  himself  and  his  owner  the  risk  of  the  voyage,  making  the 
money  payable  at  all  events,  it  was  held  that  this  was  beyond 
the  scope  of  his  authority  as  agent,  and  did  not,  therefore, 
bind  his  owner  to  the  merchant  who  had  advanced  the 
money  (y) . 

But  as  instruments  of  hypothecation  are  the  creatures  of 
necessity  and  distress,  and  usually  contain  the  language  of 
commercial  men  and  not  of  lawyers,  they  receive  a  liberal 
construction.  It  is  not,  therefore,  necessary  that  the  risk 
should  be  mentioned  in  express  terms ;  it  is  sufficient,  if  it  can 
be  fairly  and  reasonably  inferred  from  the  whole  document, 
that  it  was  the  intention  of  the  parties  to  make  the  repayment 
of  the  money  dependent  on  this  contingency  (2). 


(x)  See  the  judgment  of  Jervis, 
O.  J.,  in  Stainbank  v.  Fenning  (1851), 
11  C.  B.  88;  and  of  Parke,  B,,  in 
Stainbank  v.  Shepard  (1853),  13 
C.  B.  441 ;  see  also  Broomfield  v. 
Southern  Ins.  Co.  (1870),  L.  B.  5 
Ex.  193. 

(y)  Stainbank  v.  Fenning  (1851), 
11  G.  B.  51 ;  Stainbank  v.  Shepard 

VOL.  I. 


(1853)  (in  the  Exoh.  Chamber),  13 
C.  B.  418 ;  Carver  on  Carriage, 
s.  312. 

(z)  The  above  passage  was  adopted 
literally  by  Arnould  from  Maude  & 
Pollock  on  Shipping.  See  4th  ed.  p. 
571  ;  see  also  The  Great  Pacific 
(1868),  L.  B.  2  A.  &  E.  383;  Mao- 
laohlan  on  Shipping,  p.  61. 
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Sect.  200. 

Power  to  sell 
portion  of 
cargo  in  port 
of  distress  for 
repairs. 


Amount 
which  the 
owner  of  the 
goods  sold  is 
entitled  to 
recover. 


200.  The  sale  of  a  portion  of  the  cargo  by  the  master,  for 
the  repairs  of  the  ship  in  a  port  of  distress,  stands  on  thd 
footing  of  a  forced  loan  from  the  owner  of  the  goods  through 
the  medium  of  a  sale,  and  is  only  to  be  resorted  to  in  cases 
of  necessity  (a). 

It  can  only  be  exercised  in  a  port  of  distress,  for  the  sole 
purpose  of  enabling  the  ship  (or  a  substituted  ship  as  it  should 
seem)  to  prooeed  with  the  cargo,  or  the  residue  of  it,  on  the 
voyage  chartered  or  insured  :  hence,  if  the  master  unduly  puts 
an  end  to  the  voyage  insured,  it  has  been  held  in  the  United 
States,  and  apparently  on  very  good  grounds,  that  the  master 
is  not  justified  in  selling  any  part  of  the  cargo  for  repairs  for 
a  new  voyage  (6). 

The  owner  of  the  goods,  if  the  ship  afterwards  arrives  at 
her  destination,  is  entitled  to  recover  against  the  shipowner 
in  respect  of  the  goods  so  sold :  and  he  may  claim,  at  his 
option,  either  the  price  for  which  the  goods  actually  sold  at 
the  port  of  distress  (c),  or,  the  amount  for  which  they  would 
have  sold  at  the  port  of  discharge  (tf). 

But  the  owner  of  goods  sold  for  repairs  at  a  port  of  distress, 
is  only  entitled  to  recover  the  amount  which  they  would  have 
realized  at  the  port  of  discharge,  in  case  of  the  ship's  arrival 
there  (e) ;  whether,  if  the  ship  be  lost,  or  fails  to  arrive  at  her 
port  of  destination  after  the  repairs,  to  procure  which  the  goods 
were  sold,  the  owner  of  the  goods  can  recover  against  the 
shipowner  the  price  for  whioh  they  actually  sold  at  the  port 
of  distress,  seems  an  open  question  in  our  Courts  (/). 


(a)  See  the  judgment  of  the  Court 
of  Exchequer  in  Duncan  v,  Benson 
(1847),  1  Exoh.  555. 

(b)  Watt».Potter(1820),2Mason,s 
R.  77 ;  3  Kent,  Com.  173 ;  and  see 
The  Julia  Blake  (1882),  107  IT.  S. 
418. 

(e)  Campbell  v.  Thompson  (1816), 
1  Stark.  490 ;  Richardson  v.  Nourse 
(1819),  3  B.  &  Aid.  237  ;  cf.  Hopper 
v.  Burnese  (1876),  1  C.  P.  D.  137. 

(d)  Alers  v.  Tohin  (1802),  Abbott 


on  Shipping,  13th  ed.  p.  434  ;  Hallett 
v.  Wigram  (1845),  9  C.  B.  580  ;  S.  (7., 
19  L.  J.  C.  P.  281. 

(e)  Atkinson  v.  Stephens  (1852),  7 
Exoh.  567 ;  S.  C,  21  L.  J.  Exoh. 
329. 

(/)  Seethe  judgment  of  the  Court 
in  Atkinson  v.  Stephens.  Lord  Ten- 
terden  inclines  to  the  opinion  of 
Emerigon  as  the  more  reasonable, 
viz.,  that  the  money  is  only  payable 
in  case  of  the  ship's  arrival,  on  the 
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As  this  power  of  selling  the  goods  of  the  shipper  for  the  .Sect,  200. 
repairs  of  the  ship  is  conferred  for  the  sake  of  ultimately  pro-  Right  of  sale 

,  ,  .  *         for  repairs  can 

curing  the  arrival  of  some  part  of  the  cargo  in  the  repaired  only  extend  to 
ship,  it  is  obvious  that  it  can  only  extend  to  the  sale  of  part  par^  °  carg0* 
of  the  cargo  and  not  of  the  entirety ;   for  it  cannot  be  pre- 
sumed to  be  for  the  interest  of  the  shipper  that  the  whole 
should  be  sold,  in  order  to  enable  the  ship  to  proceed  empty 
to  her  port  of  destination  (g). 

On  the  other  hand,  the  master  may  well  hypothecate  the  Bat  the  whole 
entirety  of  the  cargo,  for  the  hypothecation  of  the  whole  may  hy^heoated. 
be  for  the  benefit  of  the  whole,  because  it  may  enable  the 
whole  to  be  brought  to  a  proper  market,  where  it  may  realize 
far  more  than  the  amount  raised  on  hypothecation  and  the 
expenses  of  the  loan  (h).  It  will  be  sufficient  here  to  have 
pointed  out  thus  generally  the  extent  and  limits  of  this  power, 
reserving  any  particular  instances  of  its  exercise  for  a  more 
detailed  examination  in  subsequent  parts  of  this  work  (t). 

201.  The  point  of  the  preceding  inquiry  was,  the  extent  of  Power  of  the 

master  to  Bell 

the  power  vested  in  the  master  to  hypothecate  the  ship  and  Bmp>  or  the 
cargo,  or  to  sell  part  of  the  cargo  for  the  purpose  of  repairing  w  oarff°' 
the  ship  and  enabling  her  to  prosecute  her  voyage.  The 
cases  now  to  be  considered  are  those  in  which,  where  the 
further  prosecution  of  the  enterprise  has  become  hopeless— 
where  the  ship  cannot  be  repaired  or  the  cargo  forwarded — a 
still  further  extension  is  given  to  the  powers  of  the  master, 
and  he  is  held  justified,  from  the  paramount  necessity  of 


ground  that  the  merchant  is  thus 
not  placed  in  a  worse  condition  than 
if  his  goods  had  not  been  sold,  but 
had  remained  on  board.  See  Abbott 
on  Shipping,  13th  ed.  p.  434.  It 
seems,  nevertheless,  to  be  always 
competent  for  the  merchant  to  con- 
sider himself  as  having  lent  to  the 
shipowner  the  money  which  the  sale 
of  his  goods  actually  fetched,  and  to 
recover  this  amount,  at  least,  in  any 
event.  See  Hopper  v.  Burness  (1876), 
1  0.  P.  D.  137  ;  of.  also  Maolaohlan 


on  Shipping,  pp.  461 — 464. 

(ff)  Freeman  v.  East  India  Co. 
(1822),  5  B.  &  Aid.  617  ;  per  curiam, 
Duncan  r.  Benson  (1847),  1  Exch.  637." 

(h)  The  Gratitudine  (1801),  3  G. 
Bob.  240 ;  and  see  Duncan  «\  Ben- 
son (1847),  1  Exch.  637;  Benson  v. 
Duncan  (1849),  3  Exch.  655.  The 
Supreme  Court  of  the  United  States 
affirmed  the  same  principles  in  The 
Julia  Blake  (1882),  107  U.  S.  418. 

(«)  See  chapter  on  "Total  Loss 
and  Abandonment,"  and  elsewhere*  I 


r2 


244  OP  THE  1CAHTER.  |>ABT  I- 

Sect,  201.    <ie  case,  in  selling  the  ship  or  the  whole  of  the  cargo,  or 
both. 

It  is  obvious  that  nothing  but  a  case  of  absolute  and 
supreme  necessity,  such  as  sweeps  all  ordinary  rules  before  it, 
can  justify  the  master  in  such  sale.  He  is  employed,  as 
servant  of  the  owners,  to  navigate  the  ship,  and,  as  agent  for 
both  the  shipowner  and  the  merchant,  to  cany  the  goods  to 
their  port  of  destination ;  his  disposal  by  sale  of  that  which 
he  is  thus  entrusted  solely  to  navigate  or  convey,  would  in 
ordinary  cases  be  the  mere  unauthorized  act  of  a  servant 
manifestly  exceeding  his  commission.  Extreme  emergencies, 
however,  may  arise  in  which  the  master,  being  at  a  distance 
from  his  home  port,  and  without  any  opportunity  of  consulting 
either  the  shipowner  or  the  merchant,  has  no  alternative  left 
him,  acting  with  perfect  good  faith  as  a  prudent  anM  skilful 
man,  and  for  the  best  interests  of  all  concerned,  but  to  sell 
the  property  entrusted  to  his  charge.  What  those  circum- 
stances of  emergency  are  that  will  justify  him  in  thus  acting, 
we  shall  have  frequent  occasion  to  consider  in  treating  the 
question  of  constructive  total  loss  on  ship  and  goods;  we, 
therefore,  confine  ourselves  here  to  a  brief  statement  of  the 
nature  of  this  power,  and  the  limitations  on  its  exercise  (k). 

Nature  of  this  •    202.  The  nature  of  the  power  has  been  thus  expressed  by 

vested  in  the    P*rke,  B. :  "  The  master  has,  by  virtue  of  his  employment, 

masterJ^  21*  not  merely  those  powers  that  are  necessary  for  the  navigation 

the  case.         of  the  ship,  and  the  conduct  of  the  adventure  to  a  safe 

termination,  but  aldb  a  power  when  such  termination  becomes 

hopeless,  and  no  prospect  remains  of  bringing  the  vessel  home, 

to  do  the  best  for  all  concerned,  and  therefore  to  dispose  of 

her  for  their  benefit "  (/). 

(At)  The  statement  whioh  follows  which  appeared  to  them  to  be  con- 
is  retained  in  substance  from  the  troversial ;  for  instance,  as  to  what 
2nd  od.  pp.  235-237.  In  the  ^^^  gnch  a  neoeagi^  „  ^ 
ohapters  on  "  Absolute    and    Con- 

struotive  Total  Loss,"   the  editors  J  ^tify  the  master  in  selling, 

have    ventured    to   discuss    certain  (0  Hunter    v.   Parker    (1840),    7 

points  in  connection  with  this  subject  M.  &  W.  342. 
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Thus,  if  the  ship  is  driven  ashore  and  wrecked  to  pieces,  or   Sect.  208. 
broken  up  so  as  no  longer  to  retain  the  character  of  a  ship  at  limitations 
all,  the  master  will  clearly  be  justified  in  selling  the  remains  as  it  relates  to 
of  the  wreck  (ro).  sale  of  ship. 

It  is  not,  however,  necessary  that  the  ship  should  be  thus 
absolutely  destroyed  in  order  to  justify  a  sale  by  the  master. 

If  by  the  perils  of  the  sea  she  be  reduced  to  such  a  con- 
dition that,  although  her  timbers  still  hold  together,  yet  the 
master,  after  the  utmost  endeavours,  is  compelled  to  renounce 
all  hope  of  repairing  her  so  as  to  bring  her  home,  either  from 
the  physical  impossibility  of  extricating  her  from  the  peril  at 
all  with  the  utmost  exertion  of  force  he  can  command,  or  from 
his  inability  to  find  the  necessary  funds  for  the  purpose,  in 
such  cases,  if  the  danger  is  imminent,  and  delay  likely  to 
prove  destructive,  the  master  will  be  justified  in  selling  the 
ship  as  she  lies,  although  at  the  time  of  sale  she  may  still 
retain  the  character  of  a  ship  (w). 

Thus,  to  take  the  case  put  by  Lord  Stowell,  in  the  Fanny 
and  Elmira,  of  a  ship  cast  away  in  a  foreign  country, 
where  there  is  no  correspondent  of  the  owners,  and  no  money 
to  be  had  on  hypothecation  to  put  her  in  repair,  and  all  this 
at  such  a  distance  from  the  home  port  that  the  ship  may  rot 
before  the  master  can  hear  from  his  owners,  our  Courts  in 
such  a  case  have  held  a  sale  by  the  master  to  be  justifiable  (o). 

203.  The  exercise,  however,  of  this  power  is  most  jealously 
watched  by  the  English  Courts,  and  rigorously  confined  to 
cases  of  extreme  necessity:  such  a  necessity,  that  is,  as  leaves 
the  master  no  alternative  as  a  prudent  and  skilful  man,  acting 
bond  fide  for  the  best  interests  of  all  concerned,  and  with  the 
best  and  soundest  judgment  that  can  be  formed  under  the 
circumstances,  except  to  sell  the  ship  as  she  lies  (p). 

(m)  Cambridge?.  Anderton  (1824),  Ad.  R.  117;  see  also  Read  v.  Bon- 

2  B.  &  Cr.  691.  ham  (1821),  3  Brod.  &  B.  147 ;  The 

(w)  Robertson  v.  Clarke  (1824),  1  Margaret  Mitchell  (1858),  Swab.  Ad. 

Bing.  445 ;  Mount  v.  Harrison  (1827) ,  382 ;  The  Glasgow  (1856),  Swab.  Ad. 

4  Bing.  388;  Hunter  v.  Parker  (1840),  145;    The  Bonita  (1861),  Lushing- 

7M.&W.  342.  ton's  Ad.  252. 

(o)  Fanny  and  Elmira  (1809),  Edw.  (p)   Alcock  t\  Royal  Exoh.  Co.. 
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Beet.  203.  If  he  come  to  this  conclusion  nastily,  either  without  sufficient 
examination  into  the  actual  state  of  the  ship  (q),  or  without 
haying  previously  made  every  exertion  in  his  power,  with  the 
means  then  at  his  disposal,  to  extricate  her  from  the  peril,  or 
to  raise  funds  for  her  repair  (r),  he  will  not  he  justified  in 
selling,  even  though  the  danger  at  the  time  appear  exceedingly 
imminent  (*). 

A  mere  difficulty  in  procuring  the  necessary  funds  for  the 
purpose  of  the  repairs  (I),  or  the  necessary  materials  (w), 
although  it  may  he  very  considerable,  and  such  as  to  impose 
great  sacrifice  of  time  and  money,  will  not  justify  the  master 
in  selling  instead  of  repairing ;  nnlees  the  difficulty  is  insnr- 
mountable  by  any  means  within  the  master's  disposal  at  the 
time  and  on  the  spot,  he  is  hound  to  repair. 

If,  indeed,  it  is  clearly  manifest,  as  a  matter  not  of  probable 
conjecture,  but  of  absolute  moral  certainty,  that,  although  the 
ship  is  not,  in  the  literal  sense,  irreparable,  yet  the  cost  of  re- 
pairing her,  bo  as  to  keep  the  sea,  will  exceed  her  value  when 
repaired,  the  master,  as  agent  for  the  owners,  will  be  justified 
in  selling  her  (x).  The  excess,  however,  of  the  cost  of  repairs 
above  her  value  must  be  no  mere  measuring  cast,  no  subject 
of  probable  conjecture,  it  must  be  so  far  certain  that  no  pru- 
dent owner,  if  on  the  spot  and  uninsured,  would  hesitate  for 


(1849),  13  Q.  B.  292;  Knight  v. 
Faith  (1850),  15  Q.  B.  649.  See 
Farnworth  v.  Hyde  (1866),  34  L.  J. 
C.  P.  207. 

(q)  Hayman  v.  Moulton  (1803),  5 
Esp.  66 ;  Eeid  v.  Darby  (1808),  10 
East,  143 ;  Doyle  v.  Dallas  (1831),  1 
Mood.  &  Bob.  48. 

(r)  Gardner  v.  Salvador  (1831),  1 
Mood.  &  Bob.  118 ;  The  Fanny  and 
Elmira  (1809),  Edw.  Ad.  B.  117. 

(«)  Idle  v.  Royal  Exoh.  Go.  (1821), 
3Brod.  &B.  151,  in  which  the  Conrt 
of  King's  Bench  reversed  the  judg- 
ment of  the  Common  Fleas,  which 
had  been  given  in  favour  of  the 
right  to  sell.  8.  C,  8  Taunt.  766  ; 
Australian  Steam  Nav.  Co.  v.  Morse 


(1872),  L.  B.  4  P.  C.  222 ;  Cobequid 
Marine  Ins.  Co.  v.  Barteaux  (1875), 
L.  B.  6  P.  C.  319;  see,  however, 
Hunter  v.  Parker  (1840),  7  M.  &  W. 
342. 

(/)  Somes  r.  Sugrne  (1830),  4  C.  & 
P.  274. 

(m)  Furneaux  t>.  Bradley  (1780),  1 
Park  on  Ins.  365. 

(x)  Cambridge  v.  Anderton  (1824), 
4  Dowl.  &  Byl.  203 ;  1  C.  &  P.  213  ; 
Ryan  &  Mood.  60 ;  2  B.  &  O.  691. 
The  editors  have,  however,  ventured 
elsewhere  to  express  the  view  that 
Cambridge  v.  Anderton  is  at  best  a 
doubtful  authority  in  support  of  the 
position  laid  down  in  the  text.  See 
pott,  s.  1054, 
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a  moment,  in  the  exeroiseof  a  sound  discretion,  to  sell  the  ship    Sect.  803. 

as  she  lay,  rather  than  attempt  to  repair  her  (y) ;  neither  will  it 

be  sufficient  to  justify  the  master  in  selling  under  such  circum- 

Btances,  that  he  acted  bond  fide,  and  for  the  best  interests  of 

all  concerned :  the  sale  will  not  be  justified  unless  the  master 

in  selling  acted  upon  the  best  and  soundest  judgment  that 

could  be  formed  under  the  existing  circumstances  (a). 

204.  In  the  United  States,  the  limitations  upon  the  exercise  In  the  United 
of  this  power  do  not  seem  to  be  even  yet  very  oertainly  de- 
fined: in  some  cases  a  more  extensive  liberty  than  that 
allowed  by  the  English  rule  has  been  avowedly  oonoeded ; 
and  the  position  advanced,  that  the  master  may  sell  in  all 
cases  where  he  has  good  reason  to  believe  that  the  owner 
would  elect  to  abandon,  i.  e.f  in  all  cases  of  constructive  total 
loss  («).  On  the  other  hand,  the  stricter  doctrine  of  the 
English  law  has  been  asserted  and  maintained  in  decisions  of 
the  Courts  of  Massachusetts  (6),  which  derive  additional 
sanction  from  the  opinion  of  Chancellor  Kent,  who  declares 
"  the  strict  rule  to  be  the  one  best  supported  by  reason  and 
authority  "  (c).  m 

In  France,  the  Ordonnance  de  la  Marine,  following  in  this  in  France, 
respect  the  maritime  laws  of  the  middle  ages  (d),  absolutely 
prohibited  the  master  from  selling  the  ship  in  any  case,  except 
by  the  special  direction  of  the  owners  (e) :  the  same  absolute 
prohibition  was  contained  in  the  draught  of  the  new  Code  de 
Commerce ;  but  on  strong  representations  of  the  mischiefs 
that  might  ensue  from  so  rigorous  a  rule,  it  was  relaxed,  and 
the  sale  of-  the  ship  by  the  master  was  permitted  in  the 


(y)  Somes  v.  Sngrae  (1830),  4  C.  & 
P.  274  ;  Doyle  v.  Dallas  (1831),  1 
Mood.  &  Rob.  48. 

(2)  Doyle  v.  Dallas  (1831),  1  Mood. 
&  Bob.  48. 

(a)  American  Ins.  Co.  v.  Center 
(1829),  4  Wendell's  (Supreme  Courts) 
E.  46. 

(b)  Gordon  v.  The  Massachusetts 
Fire  &  Mar.  Ins.  Co.  (1824),  2  Picker- 
ing's B.  249 ;  Hall  t>.  The  Franklin 


Ins.  Co.  (1830),  9  Pickering,  466. 

(e)  3  Kent,  Com.  173,  174,  n. ; 
2  Parsons  on  Insurance,  145. 

(d)  The  Jugements  d'  Oleron,  art.  1 ; 
the  Laws  of  Wisbuy,  art.  13,  and 
those  of  the  Hanse  Towns,  art.  67, 
expressly  prohibit  the  master  from 
selling  the  ship  in  any  ease.  2 
Boulay-Paty,  Droit  Mar.  85. 

(e)  Ord.  de  la  Marine,  liv.  ii.  tit.  1, 
da  Capitaine,  art.  19. 
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Bed.  004.  gole  case  of  u  innavigability  legally  certified  "  {innarigabiUU 
Ugalement  constats),  thai  is,  as  Bonlay-Paty  explains  it, 
upon  the  report  of  experienced  navigators  appointed  to  act  as 
surveyors  by  the  local  authorities,  and  followed  by  a  formal 
condemnation  in  the  local  tribunals  (/). 

The  French  jurists  confine  the  "  innavigability/'  spoken  of 
in  the  Code,  to  the  single  case  in  which  the  ship  cannot  be 
repaired  so  as  to  continue  its  voyage  or  keep  the  sea  (g). 
Boulay-Paiy  considered  this  prohibition  to  sell  as  a  very 
important  safeguard  of  the  interests  of  shipowners  against 
the  frauds  of  masters  (h).  It  is  remarkable,  that  among  the 
representations  addressed  to  the  French  legislature,  in  order 
to  induce  them  to  relax  the  ancient  rule,  one  of  the  cases 
stated  as  showing  its  hardship,  is  that  in  which  the  power  of 
sale  is  denied,  where  the  cost  of  repairing  the  ship  will  exceed 
its  value  when  repaired :  no  notice,  however,  is  taken  of  this 
case,  either  by  Boulay-Paty  or  Pardessus,  in  interpreting  the 
legal  meaning  of  the  word  "  innavigability  "  as  used  in  the 
237th  article  of  the  Code ;  from  which  it  is  fair  to  conclude 
that,  in  the  opinion  of  these  eminent  jurists,  the  case  supposed 
would  not  warrant  Ihe  master  in  selling. 

In  one  case  in  the  United  States,  the  power  of  the  master 
to  sell  was  limited  to  stranding  on  a  foreign  coast  (t) ;  but 
it  has  since  been  decided  there,  by  Story,  J.,  that  in  a  case  of 
overwhelmingly  urgent  necessity,  the  master  has  a  right 
to  sell  the  vessel  as  well  on  a  home  as  on  a  foreign  shore,  and 
whether  the  owner's  residence  be  near  or  at  a  distanoe  (&). 

Power  of  205.  The  power  to  sell  the  whole  cargo. 

yni^ffcar  to  Sell  ,  •    ■»  .  <• 

the  whole  This  depends  on  exactly  the  same  principles  as  the  power 

oargo'  to  sell  the  ship,  and,  like  it,  can  only  be  exercised  in  cases  of 

extreme  necessity. 

(/)  2  Boulay-Paty,  86;  Code  de  (t)  ScuUr.Briddle  (1808),  2Waah. 

Com.  art.  237.  Ciro.  Court  B.  160. 

(,)  2  Bonlay-Paty,    Droit   Mar. 

88 ;  see  also  3  Pardessns,  DroitCom.  W  The  *"*  Sarah  Ann  (1836)»  2 

No.  606.  Sumner's  B.  206,  cited  3  Kent,  Com. 

(A)  2  Boulay-Paty,  89.  174,  n.  (d). 
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In  the  admirable  language  of  Lord  Stowell,  "  though  the  Sect.  205. 
master,  in  the  ordinary  state  of  things,  is  a  stranger  to  the 
cargo,  except  for  the  purposes  of  custody  and  conveyance ; 
yet  in  oases  of  instant  and  unforeseen  and  unprovided  necessity 
his  character  of  supercargo  or  agent  is  forced  on  him  by  the 
general  policy  of  the  law,  unless  the  law  can  be  supposed  to 
mean  that  valuable  property  in  his  hands  is  to  be  left  without 
protection  or  care.  Suppose  the  case  of  a  ship  driven  into 
port  with  a  perishable  cargo ;  or  suppose  the  vessel  unable 
to  proceed,  or  to  stand  in  need  of  repairs,  what  must  be  done? 
The  master,  in  suoh  case,  must  exercise  his  judgment,  whether 
it  would  be  better  to  tranship  the  cargo,  if  he  has  the  means, 
or  to  sell  it :  he  is  not  bound  to  tranship,  he  may  not  have 
the  means  of  transhipment,  but  even  if  he  has,  he  may  act 
for  the  best  in  deciding  to  sell.  If  he  has  not  the  means  of 
transhipment,  he  is  under  an  obligation  to  sell  the  cargo, 
unless  it  can  be  said  that  he  is  under  an  obligation  to  let  it 
perish"  (/). 

Where  the  ship  is  disabled,  and  the  cargo,  being  sea- 
damaged  and  of  a  perishable  nature,  is  in  danger  of  being 
destroyed  by  the  rapid  progress  of  putrefaction  if  not  sold, 
it  is  the  master's  right,  if  not  his  duty,  immediately  to  sell 
it  (m) ;  and  the  duty,  it  seems,  would  be  equally  imperative, 
or,  at  all  events,  the  right  equally  clear,  in  suoh  case,  even 
where  the  ship  is  not  permanently  disabled,  but  capable,  after 
repair,  of  taking  on  the  cargo  (n). 

206.  The  power  of  6ale,  however,  where  the  ship  is  not  Power  to  sell 
disabled,  or  where  there  exist  means  of  transhipment,  must  Umited. 
be  strictly  confined  to  cases  in  which  the  cargo  is  of  a  perish- 
able nature,  and  has  suffered  so  much  sea-damage  as  renders 
it  physically  impossible,  that,  if  sent  on,  it  can  arrive  in  specie 
at  its  port  of  destination  (o). 

(l)  Per  Lord  Stowell  in  The  GratU  Bing.  N.  C.  266  ;  Australian  Steam 

tudine  (1801),  3  C.  Rob.  240.  Nay.  Co.  v.  Morse  (1872),  L.  B.  4 

(m)  Ylierboom  v.  Chapman  (1844),  P.  C.  222. 
13  M.  &  W.  230.  (o)  Hunt  t>.  Royal  Exch.  Ass.  Co. 

(n)    Boox  v.  Salvador    (1836),  3  (1816),  5M.&S.  55 ;  Boux  v.  Sal- 
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Sect.  206.  Where  the  original  ship  is  disabled,  but  there  exist  means 
of  transhipment,  and  the  cargo  is  not  of  a  perishable  nature, 
and  not  sea-damaged,  the  master  will  not  be  justified  in  selling, 
but  is  bound,  or,  at  all  events,  entitled  to  tranship  (jt>). 

Where  the  original  ship  is  disabled,  and  there  exist  no 
means  of  transhipment,  or  hope  of  any, — as  where  the  ship  is 
cast  away  on  some  desolate  and  unfrequented  coast,  or  if  the 
cost  of  saving  and  transhipping  and  sending  home  the  cargo 
would  be  more  than  its  worth  when  landed  at  its  port  of 
destination — the  master  might  possibly  be  held  empowered 
to  sell  the  cargo  if  he  had  the  opportunity,  even  though  it 
were  neither  sea-damaged  nor  of  a  perishable  nature  (q).  But 
if  not  otherwise  justifiable,  a  sale  will  not  be  justified  by  a 
decree  of  a  Vice- Admiralty  Court  ordering  it  (r). 

"  In  our  opinion,"  say  James  and  Cotton,  L.  JJ.,  "  pur- 
chasers of  cargo  from  a  master  cannot  justify  the  sale,  unless 
it  is  established  that  the  master  used  all  reasonable  efforts  to 
have  the  goods  conveyed  to  their  destination  as  merchantable 
articles,  or  could  not  do  so  without  an  expenditure  clearly 
exceeding  their  value  after  their  arrival  at  their  destination." 
In  this  case,  the  insurers  of  cargo  filed  a  bill  against  the 
purchasers  of  cargo  to  have  the  purchase  set  aside  and  the 
purchasers  treated  as    salvors  only.      The  plaintiffs  were 
successful  (*). 
The  master  is       The  justifiable  sale  by  the  master  of  a  perishable  cargo  at 
of  the  shipper  a  port  of  distress  transfers  the  property,  and  binds  the  shipper, 
c^atinff°«?o0f  on  the  ground  that  the  character  of  agent  for  the  shipper  is 
ratd  freight,     necessarily  devolved  on  the  master  by  the  emergenoy ;  but  the 
master  cannot  in  such  case  be  considered  as  the  agent  of  the 

Tador   (1836),  3  Bing.  N.  C.  266;  (?)   Per  Bayley,  J.,  in  Hunt  v. 

Wilson  v.  Boyal  Exoh.  Co.  (1811),  2  Royal  Ezch.  Ass.  Co.  (1816),  5  M.  & 

Camp.  623  ;  Meyer  v.  Ralli  (1876),  S.  56,  57  ;  Farnworth  v.  Hyde  (1865), 

1  C.  P.  D.  368.  34  L.  J.  C.  P.  207. 

{p)  Anderson  v.  Wallis  (1813),  2  (r)  Van  Omeron*.  Dowick  (1809), 

H.  &  S.  240 ;  Wilson  v.  Millar  (1 816),  2  Camp.  43 ;  Beid  t\  Darby  (1808), 

2  Stark.  N.  P.  1 ;  Morris  v.  Bobinson  10  East,  143;    Morris  v.  Robinson 
(1824),  3  B.  &  Cr.  196 ;  Freeman  v.  (1824),  3  B.  &  Cr.  196. 

East  India  Co.  (1822),  5  B.  &  Aid.  («)  Atlantic  Mutual   Ins.  Co.   v. 

617.  Hnth  (1880),  16  Ch.  D.  474,  481.  . 
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shipper  for  the  purpose  of  receiving  the  damaged  goods  at  Sect.  206. 
the  port  of  distress,  dispensing  with  their  further  carriage,  and 
thereby  entitling  the  shipowner  to  pro  raid  freight.  The  pre-  " 
sumption  that  he  is  agent  for  the  shipper  in  such  oases  in 
selling  the  goods  is  incompatible  with  the  presumption  that 
he  is  also  agent  for  the  shipper  in  dispensing  with  their  further 
carriage,  "  for  the  agency  of  the  master  from  necessity,  arises 
from  his  total  inability  to  carry  the  goods  to  the  place  of 
destination,  which  dispensed  with  the  performance  of  that 
primary  duty  altogether;  and  the  right  to  freight  pro  ratd 
arises  from  the  presumed  waiver  on  the  part  of  the  shipper  of 
the  performance  of  a  duty  which  the  master  (on  behalf  of  the 
shipowner)  was  ready  to  execute  "  (t). 

207.  The  subject  of  which  we  now  come  to  treat  has  been  Power  of  the 
in  some  degree  anticipated  in  our  discussion  of  the  continuing  ^^  the'flrst 
liability  of  the  underwriter,  notwithstanding  the  shifting  of  "SW8^*" 
the  goods,  in  cases  of  necessity,  into  a  ship  different  to  that  on  the  cargo 

,  .     ,,  t  in  another. 

named  in  the  policy. 

In  the  first  place,  it  is  now  clearly  established  in  English 
law,  in  conformity  with  the  uniform  tenor  of  the  Continental 
and  American  authorities,  that  in  cases  where  the  original 
ship  is  disabled  by  the  perils  of  the  seas  the  master  is  em- 
powered to  procure  another  ship  in  which  to  forward  the 
goods  to  their  place  of  destination,  and  on  their  arrival  by 
such  substituted  ship,  the  owner  is  entitled  to  receive  from 
the  merchant  the  whole  amount  of  freight  which  he  might 
have  claimed,  had  they  arrived  on  board  the  original  ship  (w). 

This  position  was  first  directly  established  in  English  law  Shipton  *. 
by  the  case  of  Shipton  v.  Thornton  (x) ;  in  that  case  the 


(/)  Per  Parke,  B.,  Ylierboom  v. 
Chapman  (1844),  13  M.  &  W.  230; 
Hopper  v.  Barness  (1876),  1  C.  P.  D. 

137. 

(«)  Shipton  v.  Thornton  (1838),  9 
A.  &  E.  314  ;  Matthews  v.  Gibbs 
(1860),  30  L.  J.  Q.  B.  55 ;  Luke  v. 
Lyde  (1769),  2  Burr.  883,  887  ;  Lut- 
widge  r .  Grey,  ibid.;  Blaaeo  r.  Fletcher 


(1863),  32  L.  J.  C.  P.  284  ;  The 
Hamburg  (1864),  33  L.  J.  Ad.  116  ; 
2  Moore,  P.  O.  N.  S.  289 ;  De  Cuadra 
v.  Swann  (1864),  16  C.  B.  N.  S.  772  ; 
Kidoton  v.  Empire  Ins.  Co.  (1866), 
L.  R.  1  C.  P.  635  ;  Notara  r.  Hen- 
derson (1870),  L.  R.  5  Q.  B.  346  ;  7 
Q.  B.  226. 

(*)  9  A.  &  E.  314. 
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Sect.  807.  "James  Scott,"  a  general  ship  of  whioh  the  plaintiff  was 
owner  and  master,  had  taken  on  board  at  Singapore  certain 
goods,  of  which  the  defendant  was  owner,  under  bills  of  lading 
according  to  which  they  were  to  be  delivered  to  him  in 
London.  The  "  James  Scott "  sailed  from  Singapore  with 
the  goods  on  board,  but  having  suffered  much  injury  from 
tempest  was  obliged  to  put  into  Batavia  to  refit,  where  she 
was  found  to  be  so  disabled  that  it  beoame  necessary  to 
tranship  the  goods,  and  they  were  accordingly  forwarded  by 
two  other  vessels,  the  "Mountaineer"  and  " Sesostris," 
by  which  they  were  duly  delivered  to  the  defendant  at 
London. 

The  freight  payable  for  the  transport  of  these  goods  from 
Batavia  to  London,  in  the  "  Mountaineer  "  and  "  Sesostris," 
was  less  than  it  would  have  been  had  it  been  sent  on  thence 
in  the  "  James  Scott."  The  defendant  paid  the  freight  actually 
due  for  their  carriage  by  the  "  Mountaineer  "  and  "  Sesostris," 
but  refused  to  pay  the  higher  rate  of  freight  that  would  have 
been  due  had  they  been  6ent  on  in  the  "  James  Scott "  (y) : 
the  plaintiff  brought  this  action  for  the  difference,  and  the 
Court  of  Queen's  Bench,  after  a  very  elaborate  discussion  of 
the  whole  question  and  a  copious  reference  to  foreign  authori- 
ties, held  that  he  was  entitled  to  recover  what  he  claimed,  on 
the  ground  that,  where  transhipment  is  necessary,  the  master 
is  at  all  events  empowered,  if  not  bound,  to  send  on  the 
cargo  in  a  substituted  ship  for  the  purpose  of  earning 
freight  (2). 

Is  it  the  208.  In  the  case  just  cited,  inasmuch  as  the  freight  by  the 

to^anshipp  substituted  was  lower  than  that  by  the  original  ship,  it  was 
obviously  to  the  interest  of  the  shipowners  that  the  master 
should  effect  the  transhipment  and  so  earn  the  whole  freight. 
It  was  therefore  clearly  a  duty  which  the  master  owed  to 
his  employers,  the  shipowners,  to  take  this  course. 

(y)  The  freight  due  for  their  transport  by  the  "  James  Scott,"  from  Singa- 
pore to  Batavia,  was  also  paid. 

(«)  Shipton  v.  Thornton  (1838),  9  A.  &  E.  814. 
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Where,  however,  the  transhipment  and  oonveyanoe  by  a   Sect.  208. 
substituted  ship  can  only  be  effeoted  at  a  higher  than  the  J^**  ^e  , 

.  .  freight  by  the 

Original  amount  of  freight,  it  may  not  be  for  the  interest  of  substituted 
the  shipowner  to  tranship.     In  such  a  case,  therefore,  it  is     ipw    *  er' 
difficult  to  see  how,  merely  as  between  the  master  and  ship- 
owner, there  can  be  any  duty  on  the  master  to  take  measures 
which  will  not  be  for  his  employers'  benefit. 

But  there  are  other  considerations  to  whioh  weight  must 
be  given.  It  may  be  the  law  that  the  master,  though  owing 
no  duty  to  his  employers,  may  nevertheless  under  certain 
oircumstanoes  owe  a  duty  to  the  owners  of  the  cargo,  and 
that  in  their  interest  he  may  be  bound  to  tranship,  although 
at  a  higher  rate  of  freight  than  they  had  agreed  to  pay  to  the 
owners  of  the  original  vessel. 

209.  It  never  has  been  formally  decided  in  this  country 
whether,  under  any  oircumstanoes,  he  is  bound  to  do  so. 

"  By  the  Bhodian  law  (a),  it  is  left  discretionary,  as  it  is  by 
the  laws  of  Oleron  (£),  and  would  appear  to  be  so  left  by  the 
ordinance  of  Wisby,  did  not  a  subsequent  article,  copied  also 
into  the  Hanse  Ordinance  (c)9  bear  testimony  of  a  contrary  dis- 
position, thereby  agreeing  with  the  maritime  law  of  Amster- 
dam (d).  According  to  the  interpretation  put  by  Vinnius 
upon  the  Roman  law,  the  master  is  thereby  under  no  obliga- 
tion to  procure  another  ship  when  that  by  which  he  contracted 
to  carry  the  goods  is  disabled  (e).  But  the  Antwerp  (/)  and 
Rotterdam  (g)  Ordinances,  as  translated  by  Magens,  employed 
the  strongest  terms  of  obligation.  The  French  law  is  so  framed 
as  to  leave  the  intention  thereof  in  doubt  (A),  and  the  most 
distinguished  jurists  of  that  country  divided  in  opinion, 
Valin  (i)  and  Pothier  (J)  holding  that  he  is  no  further  bound 
to  procure  another  vessel  than  by  losing  his  freight  if  he  omit 

(a)  Chap.  42,  1  Pardess.  256.  (/)  Art.  3,  2  Magens,  14. 

(b)  Art.  4,  1  Pardess.  325.  (?)  Art.  148,  2  Magens,  105. 

(c)  Ord.  Wisby,  art.  18, 1  Pardess.  (A)  Co.  Com.  art.  296,  391 ;  Ord. 
472 ;  Hans.  Ord.  (1614),  t.  iii.  art.  17,  1681,  liv.  3,  t.  iii.  art.  11,  4  Pardess. 
2  Pardess.  636.  362. 

(rf)  Art.  17,  1  Pardess.  413.  (i)  1  Valin,  651. 

(<)  Vinnius  in  Peokium,  285,  295.  (j)  Charte-partie,  No.  68. 
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Sect.  209.  to  do  bo,  while  Emerigon  (k),  followed  by  Pardessus  (I)  and 
Boulay-Paty  (m),  maintained  that,  by  the  express  language  of 
the  law  and  the  nature  of  the  trusts  reposed  in  the  -master,  it 
is  his  duty  to  hire  another  vessel,  if  it  be  possible,  for  the 
cargo,  and  that  he  is  answerable  in  damages  if  he  neglect 
it"(»). 

Statement  by       210.  Chancellor  Kent  (o),   stating  the  law  of   America, 

Chancellor  .  . 

Kent  of  the  says :  "  In  this  country  we  have  followed  the  doctrine  of 
pointln  the"  Emerigon  and  the  spirit  of  the  English  cases,  and  hold  it  to 
UnitedStates.  be  the  duty  of  the  master,  from  his  character  of  agent  of  the 
owner  of  the  cargo,  which  is  cast  upon  him  from  the  necessity 
of  the  case,  to  act  in  the  port  of  necessity  for  the  best  interest 
of  all  concerned ;  and  he  has  powers  and  discretion  adequate 
to  the  trust,  and  requisite  for  the  safe  delivery  of  the  cargo  at 
the  port  of  destination.  If  there  be  another  vessel  in  the  same 
or  in  a  contiguous  port,  which  can  be  had,  the  duty  is  clear 
and  imperative  upon  the  master  to  hire  it ;  but  still  the 
master  is  to   exercise   a  sound    discretion    adapted  to  the 


case." 


The  same  learned  jurist  adds :  "  He  may  tranship  tho 
cargo,  if  he  has  the  means,  or  let  it  remain.  He  may  bind  it 
for  repairs  to  the  ship.  He  may  sell  part,  or  hypothecate 
the  whole.  If  he  hires  another  vessel  for  the  completion  of 
the  voyage,  he  may  charge  the  cargo  with  the  increased 
freight,  arising  from  the  hire  of  the  new  ship.  .  .  .  The  master 
may  refuse  to  hire  another  vessel,  and   insist  on   repair- 

* 

ing  his  own ;  and  whether  the  freighter  be  bound  to  wait  for 
the  time  to  repair,  or  becomes  entitled  to  his  goods  without 
any  charge  of  freight,  will  depend  upon  circumstances. 
What  would  be  a  reasonable  time  for  the  merohant  to  wait 
for  the  repairs  cannot  be  defined,  and  must  be  governed  by 
the  facts  applicable  to  the  place  and  time,  and  to  the  nature 

(k)  1  Emerig.  422,  423,  427.  (w)  The  above  paragraph  is  ab- 

(0  3  Pardess.  Droit  Com.  No.  715,  hreyi&ted  from  Maclachlan  on  Ship- 
and  No.  644.  .  r 

(m)  3    Boulaj-Paty,  Droit   Mar.  P11*'  4fi0»  461' 
400—405.  W  3  Kent»  Co™-  212« 
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and  oondition  of  the  cargo.     A  cargo  of  a  perishable  nature    Sect.  210. 

may  be  so  deteriorated  as  not  to  endure  the  delay  for  repairs, 

or  may  be  too  unfit  and  worthless  to  be  oarried  on.     The 

master  is  not  bound  to  go  to  a  distance  to  prooure  another 

vessel,  and  encounter  serious  impediments  in  the  way  of 

putting  the  cargo  on  board  another  vessel.     His  duty  is  only 

imperative  when  another  vessel  can  be  had  in  the  same  or 

in  a  contiguous  port,  or  at  one  within  a  reasonable  distance, 

and  there  be  no  great  difficulties  in  the  way  of  a  safe  reship- 

ment  of  the  oargo." 

211.  As  to  the  English  authorities,  Lord  Tenterden  (p)  English 
appears  to  have  thought  that  where  the  oargo  is  perishable,  ^duty  of  ** 
and  the  master  has  no  opportunity  of  consulting  the  merchant,  JJfJ^y  to 
he  ought  either  to  tranship  or  sell,  aooording  as  the  one  or 
the  other  course  will  be  more  beneficial  to  the  merchant,  and 
sums  up  the  case  a  little  later  on  (q)  by  saying,  "  in  general,  he 
is  to  do  that  whioh  a  wise  and  prudent  man  will  think  most 
conducive  to  the  benefit  of  all  concerned.,,  And  such  was 
the  view  of  Lord  Denman  and  the  Court  of  Queen's  Bench,  ex- 
pressed in  the  case  of  Shipton  v.  Thornton  (r),  as  follows  :  "  For 
it  must  never  be  forgotten  that  the  master  acts  in  a  double 
capacity,  as  agent  of  the  owner  as  to  the  ship  and  freight, 
and  agent  of  the  merchant  as  to  the  goods ;  these  interests 
may  sometimes  conflict  with  each  other;  and  from  that 
circumstance  may  have  arisen  the  difficulty  of  defining  the 
master's  duty  under  all  circumstances  in  any  but  very  general 
terms.  The  case  now  put  supposes  an  inability  to  oomplete 
the  contract  on  its  original  terms  in  another  bottom,  and, 
therefore,  the  owner's  right  to  tranship  will  be  at  an  end ; 
but  still,  all  circumstances  considered,  it  may  be  greatly  for 
the  benefit  of  the  freighter  that  the  goods  should  be  forwarded 
to  their  destination,  even  at  an  increased  rate  of  freight ;  and, 
if  so,  it  will  be  the  duty  of  the  master,  as  his  agent,  to  do  so. 

(p)  Abbott  on  Shipping,  6th  ed.  p.  240  ;  13th  ed.  p.  411. 
(?)    5th  ed.  p.  243 ;  13th  ed.  p.  413. 
(r)  (1838),  9  A.  &  E.  314. 
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Sect.  311.  In  such  a  case  the  freighter  will  be  bound  by  the  act  of  his 
agent,  and,  of  course,  be  liable  for  the  increased  freight.  The 
rule  will  be  the  same  whether  the  transhipment  be  made  by 
the  shipowner  or  the  master ;  and,  in  applying  it,  oireum- 
stances  make  it  necessary  on  the  one  hand  to  repose  a  large 
discretion  in  the  master  or  owner,  while  the  same  circumstances 
require  that  the  exercise  of  that  large  discretion  should  be 
very  narrowly  watched." 

212.  There  are,  however,  undoubtedly  dicta  to  be  found  in 
our  reports  to  a  different  effect  from  those  already  quoted. 
For  example,  in  Metcalfe  v.  The  Britannia  Ironworks  Co.  (*), 
Cockburn,  C.  J.,  appears  to  have  said :  "  If  the  master  desires 
to  earn  the  entire  freight,  he  must  cause  the  ship  to  be 
repaired,  or  send  on  the  cargo  in  another  vessel.  But  if  he 
chooses  to  forego  the  freight,  he  is  not  bound  to  do  either." 
But  this  can  hardly  be  regarded  as  a  deliberate  expression  of 
opinion  by  that  learned  judge,  as  it  is  clear  that  three  years 
afterwards  (/)  he  regarded  the  point  at  present  under  dis- 
cussion as  being  still  an  open  question. 
Result  of  On  the  whole,  it  is  submitted  that  the  weight  of  authority 

in  England,  as  in  America,  is  in  favour  of  the  position  that 
under  certain  circumstances,  the  master  may  owe  a  duty  to 
the  owners  of  the  cargo,  even  where  he  owes  none  to  his  own 
employers,  to  tranship.  For  instance,  where  the  cargo  is 
perishable,  where  there  is  an  emergency,  and  it  is  impossible 
to  obtain  instructions,  it  is  his  duty  to  remember  the  double 
capacity  in  which  he  acts,  and  to  take  such  measures  for  the 
protection  of  the  cargo  as  the  exercise  of  a  sound  discretion 
may  dictate.  If,  after  the  exercise  of  such  a  discretion,  under 
such  circumstances,  he  forms  the  opinion  that  the  right  thing 
to  do  is  to  tranship,  and  that  this  course  can  be  adopted 
without  prejudicing  the  interests  of  his  owners,  it  is  his  duty 
to  do  so.  And  in  such  a  case  he  will  have  power  to  bind  the 
cargo-owners  to  pay  any  additional  freight,  which  he  may 
on  their  behalf  have  properly  agreed  to  pay. 

(«)  (1876),  1  Q.  B.  D.  613. 

it)  In  Atwood  v.  Sellar  (1879), 4  Q.  B.  D.  at  p.  359. 
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213.  The  question  whether  the  master,  if  he  tranship,  is   Sect.  213. 
acting  as  the  agent  of  his  owners  or  of  the  freighters  was  Whose  agent 

«,.  j-»  i  is  the  master 

discussed  in  Matthews  v.  Gibbs  («),  and  appears  to  be  a  ques-  when  he 
tion  of  fact  in  eaoh  case.  It  is  a  natural  presumption,  if  the  8  lpa 
freight  of  the  substituted  ship  be  lower  than  the  freight  of 
the  original  ship,  that  in  hiring  her  he  is  agent  for  his  owners, 
and  that  he  is  agent  for  the  freighters  if  he  bond  fide  send  on 
the  goods  at  ap.  increased  freight.  Where  the  transhipment 
is  effected  on  the  shipowner's  behalf,  the  latter  remains  under 
the  same  liabilities  with  respect  to  the  completion  of  the 
voyage  as  were  imposed  upon  him  by  his  original  contract  of 
carriage  (x). 

214.  Where    the  cargo  is  forwarded  in  the  freighter's  Iaunder- 
interest  at  an  increased  freight,  is  such  increased  charge  to  be  ^^  i^bie 
made  good  by  the  underwriters  on  the  goods  ?    This  is  a  ^^Tp"04 
question  which  was  not  dealt  with  by  Lord  Denman  in 
Shipton  v.  Thornton. 

In  France  the  law  upon  this  point  is,  that  such  exoess  of 
freight  by  the  substituted  ship,  together  with  all  expenses 
of  unloading,  warehousing,  and  reloading  the  goods,  shall 
be  made  good  by  the  insurer  up  to  the  amount  of  his  sub- 
scription (y). 

In  the  United  States  it  has  been  decided  that  the  under- 
writer on  goods  is  not  liable  for  the  loss  occasioned  by  such 
extra  freight,  because  he  only  guarantees  the  safe  arrival  in 
specie  of  the  goods  («) ;  to  which  Phillips  adds,  that  such  loss 
seems  to  be  not  a  proximate,  but  only  an  indirect  consequence 
of  the  perils  insured  against  (a). 

Arnould  was  of  opinion  (b)  that  on  these  grounds  the  under- 
writer would  in  this  country  be  exempt  from  liability  in 

(w)  (I860),  30  L.  J.  Q.  B.  65.  8.  8,  Da  Trot  en  Gas  de  Radoub,  et 

(*)  The  Bernina  (1886),  12  P.  D.  d'lnnavigahilite du  Navire, pp. 898— 

36.  416. 
(y)  1    Emerigon,    o.    aril.    8.    16,  (z)   Schulz    v.  Ohio  Ins.  Co.,    1 

p.  426  ;  Code  de  Commerce,  art.  392,  Monroe's  Kentuoky  B.  339 ;  3  Kent's 

393 ;  and  see  a  very  able  statement  Com.  212,  n.  («). 

of  the  French  law  as  to  this  point  in  (a)  2  Phillips,  a.  1462. 

2  Bonlay-Paty,  Droit  Mar.  tit.  viii.  (&)  2nd  ed.  p.  246. 

VOL.  I.  S 
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Sect.  314.  respect  of  this  claim ;  which,  moreover,  seemed  to  him  to  fall 
clearly  within  the  principle  established  by  the  case  of  Baillie 
v.  Moudigliani  (c),  that  the  underwriter  on  goods  can  never 
be  affected  by  any  loss  occasioned  by  the  payment  of  freight. 
It  is  not  clear,  however,  that  this  case  has  any  relation  to  the 
payment  of  extra  freight,  which,  we  may  remark,  may  have 
to  be  taken  into  consideration  in  determining  whether  there  is 
a  constructive  total  loss  of  goods  (</).  When,  in  consequence 
of  a  peril  insured  against,  the  voyage  cannot  be  accom- 
plished in  the  original  ship,  it  seems  that  the  excess  of  the 
expense  to  which  the  owner  of  the  goods  is  put  in  bringing 
them  to  their  destination  over  the  freight  which  he  would 
have  had  to  pay  in  the  ordinary  course  is  a  loss  directly  due 
to  such  peril.  The  practice  of  underwriters  has  been  to  pay 
such  excess  as  particular  charges  (e),  and  as  one  of  the  objects 
of  an  insurance  on  goods  is  to  guarantee  that  the  goods  shall 
reach  their  destination,  it  is  submitted  that  this  practice  is 
correct  in  principle  (/). 

Duty  of  215.  In  this  country  it  has  been  held,  in  respect  of  perish* 

check  progress  able  cargo  sustaining  such  damage  as  may,  if  not  checked,  go 
m*se'  on  increasing,  that  the  master,  being  in  an  intermediate  port, 
is  not  entitled  to  proceed  on  his  voyage  with  such  damaged 
cargo  on  board,  the  progress  of  the  damage  being  unchecked, 
and  that  if  he  do  so  he  or  his  owners  are  liable  for  the  further 
loss  that  ensues  in  consequence  (ff).  If  in  such  a  case,  instead 
of  proceeding  on  his  voyage  with  the  damaged  cargo,  he 
incurs  expense  in  checking  the  progress  of  the  damage,  he  is 
entitled  to  be  recouped  by  the  owner  of  the  goods,  who  has  a 


(<?)  (1785),  2  Marshall,  Inn.  736; 
1  Pork,  Ins.  116. 

(d)  Farnworth  *.  Hyde  (Ex.  Ch.) 
(1866),  L.  R.  2  C.  P.  204. 

(?)  See  Booth  v.  Gair  (1863),  15 
C.  B.N.  S.  241 ;  33  L.  J.  C.  P.  99; 
and  the  remark*  of  WiDes,  J.,  in 
Kidston  r.  Empire  Ins.  Go.  (1866), 
L.  B.  1  C.  P.  648— £50. 

(/)  When  the  policy  is  against 


total  loss  only,  the  owner  of  goods 
cannot,  howerer,  recover  the  excess 
of  freight,  except  where  a  total  loss 
has  been  prevented  by  the  expendi- 
ture. Booth  r.  Gair,  tupr*;  Great 
Indian  Peninsular  Bafl.  Go.  *.  Saun- 
ders (1862),  2  B.  &  S.  266 ;  31  L.  J. 
Q.B.  206. 

is)  Notara  v.  Henderson  (1870), 
L.  B.  6  Q.  B.  346 ;  7Q.B.  225. 
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right  of  action  over  against  his  underwriter,  under  the  sue   Sect.  215. 
and  labour  clause  of  the  policy,  notwithstanding  the  damage  And  liability 
actually  sustained  does  not  reach  the  memorandum  per-  writers  for 
centage,  provided  it  appear  that  but  for  such  expenditure  the  ^^^^ 
damage  would  have  increased  until  it  had  beoome  a  loss  for 
which  the  insurer  was  answerable  (h).    In  short,  if  it  appear 
that  a  loss  which  would  have  fallen  on  the  insurer  has  been 
prevented  or  mitigated  by  the  expenditure  of  money,  the 
insurer  is  liable  for  the  expense.     Accordingly,  where  the 
vessel,  in  consequence  of  the  perils  insured  against,  was 
properly  abandoned  at  an  intermediate  port,  and  the  goods 
were  transhipped  and  carried  on  to  their  destination  at  a 
freavy  cost  for  incidental  charges  and  for  freight,  the  under- 
writer on  freight  was  held  liable  for  the  whole  of  this  expense, 
because  thereby  a  total  loss  of  the   original  freight  was 
prevented  (t). 

218.  By  a  clause  invariably  inserted  in  our  common  forms  Of  the  powers 
of  policy,  "  the  assured,  his  factors,  servants,  and  assigns,"  are  the  master  in 
allowed,  or,  as  the  law  construes  it,  are  bound,  "in  case  S^onment. 
of  any  loss  or  misfortune,"  to  make  every  exertion  in  their 
power  "  for  the  defence,  safeguard  and  recovery  "  of  the 
property  which  is  the  subject  of  the  insurance.  In  almost  all 
cases  of  "loss  or  misfortune,"  the  duty  of  acting  for  the 
benefit  of  all  concerned,  under  the  emergency,  is  thrown  upon 
the  master.  If  the  casualty  should  prove  to  be  of  such  a 
nature  as  to  justify  the  assured  in  giving  notice  of  abandon- 
ment, a  question  may,  and  frequently  does,  arise  as  to  whose 
agent  the  master  is  in  taking  the  steps  which  in  his  judgment 
are  necessary  under  the  circumstances.  This  is  not  the  place 
for  entering  at  any  length  into  the  discussion  of  the  question, 
which  will  be  more  fully  noticed  when  we  come  to  treat  on 
the  subject  of  abandonment ;  it  will  be  sufficient  here  to  state 
the  principle  upon  whioh  it  depends,  which  is,  that  as  the 

(A)  Per  Willes,  J.,  in  Kidston  v.  (*)  KM**»  *•  Empire  Marine  Ins. 

Empire  Marine  Ins.  Co.  (1866),  L.B.      ^  V>  oe„      ."-d  *        ™  "*»    J  * 
r  v        '  C.  P.  357  ;  of.  Hose  v.  The  Bank  of 

1  0.  P.  635.  Australasia,  [1894]  A.  0.  687. 
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Sect.  216.  effect  of  a  notice  of  abandonment,  if  accepted,  or  made  on 
good  grounds,  is  to  Test  the  ownership  of  the  abandoned 
property  in  the  underwriter  from  the  moment  of  the  loss,  the 
master  will  be  considered  as  the  agent  of  the  underwriter  in 
all  acts  done  by  him  from  that  time,  within  the  soope  of  the 
authority  given  to  him  by  the  policy  "  to  sue,  labour,  and 
travel,"  for  "  the  defenoe,  safeguard,  and  recovery  of  the  sub- 
ject insured."  (J). 

If  no  effective  notioe  of  abandonment  is  given,  the  master, 
in  all  that  he  does  within  the  scope  of  his  duty,  is  the  agent 
of  the  assured  (k). 

(J)  Seethe  judgment  in  Fleming      Ins.  Co.  t>.  Ledno  (1874),  L.  B.  6 
v.  Smith  (1848),  1  H.  L.  Cas.  513 ;      P.  0.  224. 
and  per  Privy  Council  in  Provincial         (&)  Fleming  v~  Smith,  wpra. 
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THE  SUBJECTS  OF  MABINE  INSURANCE. 


8BOT. 

Introduction    ,   217 

Ship 218—221 

Goods    222—228 

Freight    229—234 

Passage  Money  235 

Fronts  and  Commissions  ..236 — 241 

Bottomry  and  Respondentia    . .  242, 

243 

Seamen's  and  Master's  Wages 

and  Effects   244,246 


8B0T. 

Disbursements 246,  247 

Miscellaneous 248 

Shares  in  Companies 249 

Shipowner's  Liability  for  Dam- 
ages    250 

Description  of  Nature  and  Ex- 
tent of  Risk  usually  unneces- 
sary     251,252 


217.  Generally  speaking,  everything  which  is  exposed  to  What  may 
risk  by  the  perils  of  the  seas  may  be  made  the  subject  of  a  £e  insured.0 
contract  of  marine  insurance,  unless  its  insurance  is  prohibited 
by  law — including  in  this  term  the  general  law  maritime,  and 
the  rules  of  international  law  so  far  as  they  form  part  of  the 
law  of  the  land  (a). 

In  this  chapter  we  will  consider  what  may  be  insured,  and 
what  is  covered  by  the  description  in  the  policy  of  the  usual 
subjects  of  insuranoe,  leaving  to  another  part  of  the  work  the 
consideration  of  those  things  the  insurance  of  which  is  unlaw- 
ful, owing  to  the  prohibited  nature  of  the  traffic,  or  voyage, 
for  or  on  which  they  are  insured.  The  reason  for  this 
arrangement  is  that,  as  the  prohibition  of  insuranoe  in  these 
latter  cases  generally  arises  not  from  anything  in  the  nature 
of  the  things  themselves  considered  as  subjects  of  insuranoe, 
but  solely  from  the  illegality  of  the  risk  on  which  they  are 
embarked,  it  seems  more  natural  to  treat  of  them,  under  the 


(«)  Seethe 


Insuranoe  Bill,  1899,  s.  8. 
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Sect.  217. 


What  is 
oovared  by  a 
policy  on  ship, 


Not  any  part 
of  the  cargo. 


Polioiee  on 
hull  and 
machinery. 


general  head  of  the  illegality  of  the  risk,  in  that  division  of 
the  work  devoted  to  the  discussion  of  the  causes  that  avoid 
the  insuranoe. 

Ships  and  goods  have  always,  and  universally,  been  re- 
garded as  the  proper  and  main  subjects  of  insuranoe,  and  in 
dealing  with  them  it  will  only  be  necessary  to  consider  what 
is  covered  by  a  policy  on  "  ship  "  or  "  goods  "  respectively. 

218.  In  our  common  printed  forms  the  policy,  after  stating 
that  it  is  effected  "  upon  any  kind  of  goods  and  merchandises," 
prooeeds  thus — "  and  also  upon  the  body,  tackle,  apparel,  ord- 
nance, munition,  artillery,  boat,  and  other  furniture,  of  and 
in  the  good  ship  or  vessel  called  the,"  &c. 

When  the  insuranoe  is  intended  to  be  confined  to  the  ship 
alone,  this  is  generally  effected  by  inserting,  either  at  the  foot 
or  margin  of  the  polioy,  the  words  "  on  ship ;"  or  by  stating 
in  the  valuation  clause  that,  as  between  the  assured  and  under- 
writers on  the  particular  policy,  the  subjeot  of  insuranoe  is 
agreed  to  be  the  ship,  or  as  many  sixty-fourth  shares  thereof 
as  the  assured  owns.  The  effect  of  either  mode  of  specifying 
the  subjeot  of  insuranoe  is  to  obliterate,  as  it  were,  such  other 
words  of  the  general  form  as  are  inapplicable  to  the  specified 
subject  (6).  It  is  hardly  necessary  to  remark  that  a  policy 
in  this  form  on  ship  alone,  even  when  effected  by  one  who  is 
owner  both  of  the  ship  and  cargo,  oannot  extend  to  protect 
the  latter  (c). 

Sometimes  a  policy  is  made  upon  the  hull  and  machinery 
of  a  steamship,  and  in  valued  policies  on  steamships  it  is  a 
common  practioe  to  have  separate  valuations  of  hull  and 


(b)  See  the  general  principle  which 
subordinates  the  printed  portions  of 
the  policy  to  the  effect  of  those  in 
manuscript,  laid  down  in  Robertson 
*.  French  (1803),  4  East,  130,  140, 
141 ;  Haughton  v.  Ewbank  (1814), 
4  Gamp.  89 ;  per  Lord  Penzance, 
.Dudgeon*.  Pembroke  (1877),  2  App. 
Gas.  284,  293.  Thus,  the  interest  of  a 
mortgagee,  if  misdesoribed  as  bot- 
tomry, would  remain  uncovered  by 


the  policy,  although  there  are  printed 
words  in  the  policy  which  would 
oover  a  mortgage  notwithstanding 
the  misdescription  in  manuscript. 
See  Simonds  v.  Hodgson  (1829),  6 
Bing.  114  ;  and  S.  C,  (in  error),  per 
Lord  Tenterden  (1832),  3  B.  &  Ad. 
50. 

(<?)  1  Marshall,  Ins.  328 ;  per 
Smith,  L.  J.,  Field  S.S.  Go.  v.  Burr, 
[1899]  1  Q.  B.  686. 
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maohinery.  There  oan  be  no  doubt  that  it  is  unnecessary  to  Sect,  218. 
mention  the  machinery  in  the  policy,  and  that  the  term  ship 
in  a  policy  in  which  the  vessel  is  stated  to  be  a  steamer  covers 
the  machinery  as  well  as  the  hull  (d).  The  object  of  the 
separate  valuation  is  to  provide  that  for  certain  purposes,  in 
particular  as  regards  average,  the  hull  and  the  machinery  are 
to  be  considered  separately  insured  (e). 

219.  The  provisions  put  on  board  the  ship,  when  she  sails,  Provisions  are 
for  the  use  of  the  crew  on  the  voyage,  are  comprehended  ^™Pof  the" 
under  the  word  "  furniture,"  and  protected  by  an  insurance  ^If^.1116 
on  the  "  body,  tackle,  apparel,  ordnance,  furniture,"  &c,  of  niture." 
the  ship  in  the  common  printed  form  (/).    The  contrary 
position  had  been  erroneously  inferred  from   the   case  of 
Robertson  v.  Ewer,  whioh  decided  no  such  point,  but  merely 
established  that  the  underwriter  on  ship  could  not  be  liable 
for  the  consumption  of  such  provisions  while  the  ship  was 
detained  by  an  embargo  (g). 

It  was  admitted,  in  Brought?.  Whitmore,  that  all  the  ship's  Stores  and 
stores  and  tackle  were  also  included  in  the  insurance  on  included  in 
ship  in  the  oommon  form  (A).  d^°*  °n 

The  word  "outfit"  is  sometimes  used  to  denote  the  necessary  And  outfit  in 
stores  and  provisions  put  on  board  the  ship  for  the  use  of  the  stores  and 
crew  on  the  voyage ;  and,  in  this  sense,  outfit  is  included  in  a  Provl810nE* 


(d)  See  per  Kennedy,  J.,  in  Rod- 
dick v.  Indemnity  Mutual  Marine 
Ins.  Co.,  [1895]  1Q.B.  842. 

(e)  See  Oppenheim  v.  Fry  (1863), 

3  B.  &  8. 873 ;  in  the  Ex.  Ch.  (1864), 
6  id.  348 ;  33  L.  J.  Q.  B.  267. 

(/)  Brough  v.  Whitmore  (1791), 

4  T.  B.  206. 

(ff)  Robertson  v.  Ewer  (1786),  1 
T.  R.  127 ;  and  see  per  Buller,  J., 
4  T.  R.  210.  Mr.  Maolaehlan  points 
out  that  if  provisions  for  the  erew 
are  laid  in  double,  for  reasons  of 
economy  or  necessity,  the  policy  on 
the  ship  wiU  only  oover  the  provi- 
sions for  the  voyage  insured;  the 
provisions  in   excess  being  cargo. 


He  also  says  that  provisions  intended 
for  the  use  of  passengers,  although 
incidental  to  the  earning  of  passage 
money,  are  not  oovered  by  an  insur- 
ance on  ship,  but  should  be  insured 
eo  nomine.  Arnould,  6th  ed.  p.  48 ; 
and  see  McArthur,  Ins.  58. 

(h)  4  T.  R.  206.  In  Roddick  *. 
Indemnity  Mutual  Marine  Ins.  Co., 
in  the  Court  of  Appeal  ([1895]  2 
Q.  B.  380),  Lord  Esher  expressed 
the  opinion  that  the  word  "ship" 
alone  does  not  cover  provisions ;  and 
Smith,  L.  J.,  doubted  whether  it 
covers  provisions  or  stores.  Accord- 
ing to  the  Marine  Insuranoe  Bill, 
Sohed.  I.  r.  16,  both  are  oovered. 
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Sect.  219. 


Not  so  the 
fishing  stores 
for  whaling 
voyages. 


Mode  of  in- 
suring 

whaling  risks 
in  the  United 
States. 

Fittings  and 
dunnage. 


general  insurance  on  ship.  It  is  in  this  sense  that  Lord 
Ellenborough  uses  the  word  when  he  says  that  "  hull  and 
outfit  are  both  proteoted  by  an  insurance  on  ship  "  (t). 

In  whaling  voyages,  however,  the  word  "  outfit"  has  a  pecu- 
liar sense,  and  means  the  fishing  stores  of  the  ships  so  employed ; 
i.e.,  the  harpoons,  lances,  spears,  and  whale  lines,  for  the  pur- 
pose of  catching  whales  and  seals  on  the  voyage,  and  the 
casks,  cisterns,  boilers,  &c,  for  preparing  and  containing  the 
oil  and  blubber :  in  a  word,  all  the  instruments  and  apparatus 
necessary  for  taking  the  fish,  and  preparing  and  bringing 
home  their  animal  produce  (k).  It  is  established,  in  accord- 
ance with  the  general  custom  of  whaling  voyages,  that  outfits 
in  this  sense  are  not  protected  by  a  general  insurance  in  the 
common  form  on  the  "body,  tackle,  apparel,  &c,  of  the 
ship  "  (/) ;  and  the  practice  in  the  United  States,  accordingly, 
is  stated  by  Phillips  to  be  to  describe  the  different  interests  in- 
sured in  a  fishing  voyage  as  "  ship,  outfit,  and  oargo  "  (m). 

Aocording  to  Mr.  MoArthur,  temporary  dunnage,  ballast  or 
fittings  are  in  practice  not  treated  as  covered  by  a  general 
policy  on  ship,  but  the  rule  is  different  when  they  are  in 
permanent  use  on  a  ship  regularly  employed  in  a  particular 
trade  (n). 

In  a  recent  oase,  "  furniture,"  in  a  time  policy  on  a  ship 
employed  in  the  grain  trade,  has  been  held  to  cover  separation 
cloths  and  dunnage  mats  required  for  the  proper  carriage  of 
grain  cargoes,  although  in  the  particular  voyage,  not  being 
in  use,  they  were  temporarily  stowed  away  in  the  fore-peak  (o) . 


(«)  Per  Lord  Ellenborough  in 
Hill  v.  Patten  (1807),  8  East,  375, 
and  in  Forbes  v.  Aspinall  (1811),  13 
East,  323,  326. 

(&)  8  East,  375;  Gale  v.  Laurie 
(1826),  6  B.  &  Cr.  156. 

(I)  Hoskins  v.  Piekersgill  (1783), 
3  Dougl.  222  ;  1  Marshall,  Ins.  241 ; 
1  Park,  Ins.  126.  Admitted  in  the 
case  of  The  Dundee  by  Lord  Stowell 
(1823),  1  Hagg.  Ad.  R.  109,  123 
(see  1  Marshall,  Ins.  241) ;  and  by 


Lord  Tenterden  in  Gale  v.  Laurie 
(1826),  6  B.  &  Cr.  166,  164.  See 
Hill  v.  Patten  (1807),  8  East,  373, 
376. 

(m)  1  Phillips,  Ins.  ss.  496,  497. 

(n)  MoArthur,  Mar.  Ins.  58 ;  and 
see  the  Marine  Ins.  Bill,  Sched.  I. 
r.  16. 

(o)  Hogarth  v.  Walker,  [1899]  2 
Q.  B.  400;  68  L.  J.  Q.  B.  888; 
affirmed  by  the  Court  of  Appeal, 
[1900]  2  Q.  B.  283, 
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220.  The  bunker  coals  and  engine  stores  of  a  steamship  Sect.  220. 
necessary  for  the  voyage  are,  no  doubt,  covered  by  an  in-?  Bunker  coals 
surance  for  a  voyage  in  the  common  form  on  the  "  body  ....  stores. 

and  other  furniture  "  (p).  When  the  insuranoe  is  for  time,  it 
seems  that  proper  effect  will  be  given  to  the  words  quoted  by 
allowing  the  policy  to  cover  a  reasonable  quantity  of  coals 
and  stores,  regard  being  had  to  the  service  on  which  the  ship 
is  engaged,  and  average  adjusters  usually  allow  such  a 
quantity. 

In  Eoddick  v.  Indemnity  Mutual  Marine  Insuranoe  Co.,  Roddick  *. 
the  question  arose  whether  a  time  policy  on  the  "  hull  and  Mutual  Mar. 
machinery  "  of  a  steamship  covered  her  bunker  coals  and  stores. 
Evidence  was  given  that  in  a  voyage  policy  an  insurance  on 
hull  oovers,  according  to  the  practice  of  underwriters,  the  coals 
and  stores  necessary  for  the  voyage  described  in  the  policy. 
Kennedy,  J.,  however,  held  that,  in  a  time  policy  at  any  rate, 
they  were  not  covered  by  the  term  "  hull "  (q),  and  this  judg- 
ment was  affirmed  in  the  Court  of  Appeal  (r).  Further,  the 
learned  judge  thought  that,  even  in  a  voyage  polioy,  this 
extended  meaning  of  the  word  "  hull "  could  not  be  adopted, 
and  both  Lord  Esher  and  Smith,  L.  J.,  seem  to  have  been  of 
the  same  opinion  (*).  It  may  be  remarked,  however,  that 
policies  simply  on  hull  and  machinery  are  not  common. 
There  are  often  words  in  the  policy  which  show  that  the 
intention  was  to  insure  such  stores,  &o.,  as  would  be  covered 
by  a  policy  in  the  ordinary  form. 

221.  The  "  boat "  is  included  by  name  as  part  of  the  ship  The  boat, 
in  the  common  policies  of  insuranoe ;  hence,  in  a  polioy  on 

ship  in  the  common  form  upon  the  "  body,  tackle,  apparel, 
munition,  ordnance,  boat,  and  other  furniture  "  of  the  ship, 
Lord  Ly ndhurst  would  not  admit  evidence  of  a  usage  to  show 
that  underwriters  never  paid  for  boats  outside  the  ship  slung 
upon  the  quarters,  on  the  ground  that,  though  "  usage  may 

(p)  See  Lowndes,   Ins.    2nd   ed.  (r)  [1895]  2  Q.  B.  380. 

s.  66  ;  McArthur,  67  ;  Gow,  46.  («)  [1896]  1  Q.  B.  842 ;  2  Q.  B. 

(?)  [1895]  1  Q.  B.  836,  384,  386. 
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Sect.  221. 


What  is 
covered  by  a 
general  in- 
surance on 
"  goods"  or 
"merchan- 
dise." 


Successive 
cargoes 
shipped  in  the 
course  of  the 
same  voyage. 


be  admissible  to  explain  what  is  doubtful,  it  is  never  admis- 
sible to  contradict  what  is  plain  "  (t). 

In  this  case  it  had  been  proved  on  the  part  of  the  plaintiffs 
that  such  slinging  of  the  boat  on  the  quarters  was  proper  and 
necessary  in  voyages  of  the  description  insured  against :  if  it 
could  be  shown  that  the  boat  was  carried  in  any  way  which, 
while  exposing  it  to  extraordinary  risk,  was  not  proper  and 
necessary  on  the  voyage  insured,  it  might  fairly  be  considered 
that,  as  in  the  case  of  goods  carried  on  deck,  the  underwriter 
would  not  be  liable  unless  informed  by  the  policy  of  the  nature 
of  the  risk.  Thus,  in  a  case  decided  in  the  United  States  it 
seems  to  have  been  assumed  that,  if  it  could  be  clearly  shown 
that  carrying  boats  slung  at  the  stern  davits,  besides  being  a 
dangerous,  was  also  an  unusual  mode  of  carrying  them  on 
the  voyage  insured,  the  underwriter,  under  the  common  form 
of  policy,  oould  not  be  liable  for  their  loss  (u). 

222.  It  is  unnecessary,  in  most  cases,  for  the  merchant 
who  wishes  to  insure  his  merchandise  against  sea  risks  to  do 
more  than  give  a  general  description  of  it  as  "  goods  "  or 
"  merchandise."  Under  such  a  polioy,  in  case  of  loss,  the 
merchant  would,  in  general,  recover  for  any  goods  of  his 
which  ultimately  proved  to  be  on  board  at  the  time  of  the 
loss  (v). 

Hence  it  is  laid  down  by  the  Frenoh  jurists,  and  apparently 
on  sound  principles,  that  if,  under  such  a  general  form  of 
insurance,  the  ship,  in  the  course  of  the  voyage  insured,  and 
under  liberty  given  her  for  that  purpose  in  the  policy,  touohes 
at  an  intermediate  port,  and  there  lands  the  goods  which  were 
on  board  at  the  commencement  of  the  risk,  and  takes  on  board 
others  on  account  of  the  assured,  suoh  substituted  goods  are 
comprehended  under  the  general  words  of  the  polioy,  and 
their  value  is  recoverable  in  case  of  loss  (x). 

(t)  Blaokett  v.  Koyal  Exoh.  Ass.  risque  existe  lore  du  sinistra.  1  Erne- 
Co.  (1832),  2  0.  &  J.  244,  250.  rigon,  c.  x.  s.  1,  p.  296. 

(w)  HaU  9.  Ocean  Ins.  Co.  (1839), 

21  Pick.  472 ;  cited  1  Phillips,  s.  465.  W  E^S0*.   •**  /   see  also  3 

(v)  Pour  que  telle  assurance  soit  Boulay-Paty,  Droit  Com.  Mar.  tit.  x. 

valable,  il  suffit  que  Paliment  du  s.  6,  p.  384. 
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So,  in  this  country,  although  after  a  policy  has  been  once  Sect.  288. 
effected  on  a  particular  subject  of  insurance,  it  cannot,  in 
consequence  of  the  stamp  laws,  be  so  changed  in  its  terms  as 
to  be  made  to  attach  on  a  totally  different  subject,  "  Yet  it 
is  not  to  be  inferred  from  hence,"  says  Lord  Ellenborough, 
"  that  shifting  or  successive  cargoes  on  board  the  same  ship, 
in  the  course  of  the  same  continued  adventure,  as  in  the 
African  and  other  trades,  out  and  home,  may  not  properly  be 
the  subject  of  insurance  under  the  word  '  goods';  for  in  some 
of  these  oases  the  successive  cargoes — i.e.  (1)  of  English 
goods ;  (2)  African  articles  of  traffic ;  and,  lastly,  West  India 
produce — are,  according  to  the  course  of  such  trading  adven- 
tures, one  continued  subject-matter  of  insurance  under  the 
one  name  of  *  goods  * "  (y). 

223.  The  law  of  France  is,  that  goods  subject  to  deteriora-  Goods  subject 
tion  or  leakage  must  be  specifically  described  in  the  policy  perishable' 
(except  where  the  assured  is  ignorant  of  the  nature  of  the  arti^f *  a5d 
cargo  at  the  time  of  effecting  the  insuranoe) ;  otherwise  no  are  insurable 
loss  is  recoverable  upon  such  goods  under  the  general  desorip-  general  policy 
tion.     The  same  rule  is  extended  to  perishable  articles  and  to  country, 
contraband  of  war,  by  the  laws  of  other  foreign  states  (s). 

No  such  rule  exists  in  this  country.  As  to  articles  liable 
to  leakage  or  deterioration,  the  underwriters,  by  the  common 
memorandum,  expressly  exempt  themselves  either  from  all 
liability  for  particular  average  losses,  or  from  liability  for 
suoh  losses  not  amounting  to  a  oertain  percentage.  As 
to  contraband  of  war,  although  the  underwriter  would  not  be 
held  liable  unless  he  were  told  of  the  nature  of  the  intended 
risk,  yet  it  has  never  been  decided  that  the  contraband 
character  of  the  cargo  must  be  specified  in  the  policy. 

(y)  Hill  v.  Patten  (1807),  8  East,  See  the  Commercial  Codes  of  Bel- 

873,  377 ;  see  also  Tobin  v.  Harford  gium,  art.  185 ;  Holland,  art.  696  ; 

(1863),  32  L.  J.  C.  P.  134  ;  in  error  Spain,  art.  745 ;    Chile,  art.   1215. 

(1864),  13  C.  B.  N.  S.  791 ;  34  L.  J.  The  earlier  ordinances  are  collected 

C.  P.  37.  hi  the  learned  work  of  Magens,  n.  (a) 

(z)  Ord.  de  la  Marine,  1.  Hi.  t.  6,  to  s.  14,  vol.  i.  p.  9 ;  and  in  Nolte's 

art.  31 ;  Code  de  Commerce,  art.  356 ;  edition  of  Beneoke,  vol.  i.  pt.  ii. 

1  £merigon,  o.  x.  s.  2,  pp.  302—307.  tit.  iii.  o.  ii.  pp.  549—562. 
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Sect.  224. 

Bullion,  coin 
and  jewels 
put  on  board 
for  the 
purposes  of 
commerce. 


Banknotes 
and  bills  of 
exchange. 


224.  Considerable  doubt  appears  at  one  time  to  have  been 
entertained  whether  money,  bullion  or  jewels  oould  be  insured 
under  the  general  denomination  of  "  goods,  wares  and  mer- 
chandise." This  doubt,  in  all  probability,  arose  from  mistaken 
theories  of  the  balance  of  trade v  which  led  to  the  notion  that 
all  exportation  of  suoh  commodities,  as  articles  of  trade,  was 
detrimental  to  the  common  weal.  There  is  now,  however,  no 
doubt  that,  when  put  on  board  as  merchandise,  they  may  be 
insured,  in  this  country,  under  the  general  description  of 
goods  and  merchandise  (though  in  actual  practioe  they  are 
generally  insured  under  a  specific  description) ;  it  being  at 
the  same  time  understood  that  the  underwriter  is  not  liable 
for  the  risk  of  a  clandestine  exportation  (a).  The  laws  of 
some  Continental  states  require  these  commodities  to  be 
specifically  designated  in  the  policy  (b). 

Bank  notes  and  bills  of  exchange  should,  it  seems,  be 
specifically  described  (c).  A  policy  "  on  goods  "  means  only 
such  goods  as  are  merchantable  (merces),  i.e.,  cargo  put  on 
board  for  the  purposes  of  commerce  (d).  Hence  the  captain's 
clothes  are  not  covered  by  a  general  policy  on  goods  and 
merchandise,  nor  the  ship's  provisions  (e)>  even  though  the 
ship  carries  nothing  but  passengers  (/). 


(a)  For  an  instance,  see  the  case  of 
Da  Costa  v.  Firth  (1766),  4  Burr. 
1 966.  ' '  Goods,  wares  and  merchan- 
dise*' will  cover  dollars,  if  entered  at 
the  custom-house :  per  Dampier,  J. 
(1816),  in  Manning's  Dig.  Index  to 
N.  P.  Bep.  164,  n.  5,  2nd  ed. ;  see 
also  1  Magens,  art.  15,  p.  10.  Phil- 
lips points  out  (vol.  i.  s.  432)  that 
there  is  no  reason  for  this  exception 
of  clandestine  trade  which  is  made 
by  the  text- writers,  saying  that  the 
fact  that  the  trade  is  prohibited 
appears  to  involve  the  question  of 
concealment,  or  the  legality  of  the 
contract,  rather  than  that  of  the 
sufficiency  of  the  description. 

(b)  Dutch  Code,  art.  696  ;  Spanish 
Code,  art.  746. 


(e)  Per  Dampier,  J.,  Manning's 
Index,  166 ;  Palmer  v.  Pratt  (1824), 
2  Bing.  185. 

(d)  So  stated  by  underwriters  in 
Boss  v.  Thwaitee,  before  Lord  Mans- 
field (1776),  1  Park,  23,  24 ;  and  so 
defined  by  Best,  C.  J.,  in  Brown 
v.  Stapylton  (1827),  4  Bing.  121. 
•'"Wares  or  cargo  for  sale,"  per 
Lord  Ellenborough  in  Hill  v.  Patten 
(1807),  8  East,  375.  See,  however, 
"Wilkinson  v.  Hyde,  infra. 

(e)  Boss  t\  Thwaites  (1776),  1 
Park,  23.  The  same  rule  applies, 
it  is  submitted,  to  the  personal  effects 
of  other  persons  on  board,  unless 


(/)  Brown  *.  Stapylton  (1827),  4 
Bing.  119,  122. 
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"  In  merchandise,"  says  Park,  J., "  is  included  all  pro-    S«ct.»4» 
perty  of  great  value,  unless  attached  to  the  persons  of  the  ¥^Jand 
passengers"  (g).     Thus  jewels,   ornaments,  cash,  &o.,  not  attached  to 
designed  for  trade,  but  carried  about,  or  belonging  to  the     e  J*™0** 
persons  of  those  on  board,  do  not  (as  the  better  opinion  seems 
to  be)  fall  within  the  general  description  of  goods  and  mer- 
chandise ;  and  in  case  of  loss  would  not,  it  seems,  be  recover- 
able under  a  policy  on  goods  in  the  general  form  (A). 

225.  Goods  carried  on  deck,  as  they  are  exposed  to  a  Goods  on  deck 
greater  hazard  than  goods  carried  in  the  ordinary  way,  are  oovered  by 
not  covered  by  a  general  insurance  in  the  common  form  on  IJ^y^n 
goods  and  merchandise  (t) ;  if,  indeed,  they  are  so  carried  by  go^**"  unless 
virtue  of  a  general  custom  of  the  particular  trade  on  whioh  the  usage, 
insurance  is  effected,  the  underwriter  is  presumed  to  be 
acquainted  with  such  usage  without  having  notice  of  it,  and 
therefore  may  fairly  be  supposed  to  undertake  the  risk  of 
their  being  so  carried  on  deck.    As,  however,  the  oustom  only 
applies  to  certain  descriptions  of  goods  in  any  trade,  it  may 
be  doubtful  whether,  even  in  this  case,  the  goods  ought  not 
to  be  specifically  described  in  the  policy,  in  order  that  the 
underwriter  may  be  appriaed  that  he  is  to  run  the  extra  risk. 
In  the  only  case  in  which  the  point  directly  arose,  the 
insurance  was  declared  by  the  policy  to  be  "  on  forty  carboys 
of  vitriol "  (k).    The  observations  of  Lord  Lyndhurst  on  this  Observation* 

of  Lord 
shipped  as  cargo.     See  1  Parsons,      Eagle  Ins.  Co.  (1827),  4  Piok.  429.      Lyndhurst. 

Ins.  621.    It  was  not  disputed  in  (A)  See  1  Park,  Ins.  30 ;  1  Mar- 

Wilkinson  v.  Hyde  (1858),  3  C.  B.  shall,  Ins.  327 ;  1  Emerigon,  o.  xii. 

N.  S.  30  ;  27  L.  J.  0.  P.  116,  that  a.  42 ;  and  e.  x.  s.  11. 

a  policy  on  goods  covered  an  emi-  (»)  Boss  v.   Thwaites    (1776),    1 

grant's  outfit.     In   Duff   t>.  Mac-  Park,  23 ;  and  Backhouse  t>.  Ripley 

kenzie  (1857),  3  0.  B.  N.  S.  16;  26  (1802),  ibid.  24.     Deck   goods  are 

L.J.  C.  P.  313,  the  master  insured  sometimes  covered  by  the  "in  and 

his  clothes,  charts,  instruments,  Ac,  oyer"  clause. 

as  master's  effects,  and  this  seems  (#)  Da  Costa  v.  Edmunds  (1816), 

the  proper  way  to  describe  them.  4  Camp.  142.    So  in  the  instanoe 

Provisions  are  covered  by  the  common  given  by  Phillips,  in  whioh  an  in- 

policy  on  ship.  Stevens  on  Average,  suranoe  on  "  outfits  and  catching*  " 

60;  ante,  s.  219.  was  held  to  cover  "blubber"  re- 

(f)  Brown  9.  Stapylton  (1827)  4  maining   on  deck,  to  be  " tried" 

Bing.   122  ;  and  see  8.  P.,  as  to  according  to  the  usage  of  the  whale 

provender  of  live  stock,  Wolcott  v.  fishery.    Here,  as  Phillips  remarks, 


270 


SUBJECTS  OF  MARINE  INSURANCE.        [PART  I. 


Sect.  825.  point  are  well  deserving  of  attention.  "  Goods  carried  on 
deck,"  he  says,  "  are  not  in  the  part  of  the  ship  where  goods 
are  usually  carried ;  they  are  in  more  than  usual  peril,  and 
an  usage  that  they  are  not  covered  by  an  ordinary  policy  on 
goods,  but  that  they  require  a  distinct  explanation  to  the 
underwriter,  of  the  part  of  the  ship  in  which  they  are  to  be 
earned,  or  (where  that  will  imply  the  same  information)  of 
the  nature  of  the  goods,  is  not  at  variance  with  any  part  of 
the  policy,  is  essential  to  the  information  which  the  under- 
writer ought  to  receive,  to  enable  him  to  estimate  the  risk 
and  calculate  the  premiums,  and  is  a  portion  of  that  fairness 
whioh  ought  to  be  rigidly  observed  upon  all  these  con- 
tracts" (t). 

The  general  conclusion  arrived  at  by  Phillips  is,  that,  if 
by  the  description  of  the  voyage,  or  the  character  of  the 
article  specified  in  the  policy,  the  underwriter  may  be  pre- 
sumed to  be  apprised  of  a  usage  to  carry  it  on  deck,  the 
policy  will  attaoh  to  it  so  carried  (m).  This  appears  very 
fairly  to  represent,  if  not  the  actual  doctrine  of  the  authorities, 
at  all  events  the  result  of  established  principles. 

The  produce  226.  In  whaling  voyages  the  only  cargo,  properly  so  called, 
fishery^  °  on  board  the  ship,  from  first  to  last,  is  in  general  the  home- 
^rhaliered^pfl  ward-bound  cargo,  consisting  of  the  immediate  produce  and 
"goods "  or  result  of  the  fishing  adventure ;  such  proceeds,  therefore  (i.e., 
dise."       "      the  oil,  whalebone,  &c.,  taken  in  the  fishery),  may  be  covered 


"  there  is  an  uniform  usage  to  carry 
on  deck,  and  also  an  indication  by 
the  description  of  the  subject  and 
the  voyage,  that  the  part  of  the 
subject  in  the  form  of  'blubber' 
is  to  be  on  deck : "  1  Phillips,  s.  460. 
In  the  two  cases  of  Gould  v.  Oliver 
(1837),  4  Bing.  N.  C.  134,  and  Mil- 
ward  v.  Hibbert  (1842),  3  Q.  B.  120, 
the  point  decided  was,  that  goods 
carried  on  deck  by  the  usage  of 
trade  are  entitled,  if  jettisoned,  to 
contribution  in  general  average ;  but 
there  is  nothing  in  either  case  upon 
the  point  how  far  such  goods  are  in- 


surable under  the  general  description. 

(/)  Per  Lord  Lyndhurst,  G.  B.,  in 
Blackett  v.  Royal  Exch.  Ass.  Co. 
(1832),  2  C.  &  J.  250. 

(m)  1  Phillips,  s.  460  ad  Jlnetn. 
Phillips  considers  that  when  an 
article  is  sometimes  carried  on  deck, 
and  sometimes  in  the  hold,  there  is 
no  usage  to  carry  on  deck  of  which 
the  underwriter  is  bound  to  take 
notice.  Da  Costa  v.  Edmunds  (1816), 
4  Camp.  142,  however,  in  which  it 
appeared  that  vitriol  was  carried 
either  on  deck  or  below,  is  not  con- 
sistent with  this  opinion. 
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under    the    general    designation     of    "goods    and   mer-    Sect. 226. 
ohandise"  (n). 

Outfit  in  such  voyages  principally  consists  of  the  apparatus  Not  so  the 
and  instruments  necessary  for  taking  fish,  seals,  &c,  and  the 
disposing  of  them  when  taken,  in  such  a  manner  as  to  bring 
home  the  oil,  whalebone  and  other  animal  produce  of  the  ad- 
venture. Outfit,  therefore,  in  such  a  voyage  oannot  be 
considered  as  "  goods  "  in  any  proper  sense  of  that  word  ; 
«'.£.,  as  Lord  EUenborough  defines  it,  "  as  part  of  the  wares  or 
cargo  for  sale  laden  on  board  the  ship ;"  accordingly  it  cannot 
be  recovered  under  a  general  policy  on  goods  (0). 

227.  It  has  been  held  in  the  United  States  that  a  general  Nor  live  stock 
insurance  on  "  cargo "  will   ngt  cover  provender  taken  on  OT  proTen  er> 
board  for  live  stock,  which  constituted  a  great  part  of  the 

cargo  (p) ;  nor  will  it  cover  the  live  stock  itself  (q). 

With  regard  to  live  stock,  the  rule  seems  to  be  the  same  in  Live  stock 
this  country ;  such  interest  being  always,  in  fact,  described  Specifically 
specifically  (r).     Thus,  where  a  general  policy  on  goods  was  de80I1Ded' 
intended  to  cover  live  stock,  the  insurance  was  declared,  at  the 
foot  of  the  policy,  "  to  be  on  thirty  mules,  ten  asses,  and  thirty 
oxen,"  &o.  (*) ;    and  in  another  case,  where  a  policy  was 
effected  "  on  goods,  as  per  annexed  statement,  valued   at 
2,800/./'  the  horses,  a  loss  on  whioh  was  claimed  under  this 
policy,  were  specifically  valued  in  the  statement  (t). 

228.  Although  the  interests    and    commodities   already  General 
mentioned  oomprise  the  greater  number  of  those  which  must  thTcar^con^ 
be  specifically  designated  in  the  policy,  yet  in  practice,  when-  JjJJJ^Q^jjJg 
ever  the  cargo  consists  of  few  commodities,  or  where  the  *°  «pedfj. 

(*)  Hill  v.  Fatten  (1807),  8  East,  Ins.  s.    452 ;     and    see   Brown    r. 

374.     So  held  also  in  the  United  Stapylton  (1827),  4  Bing.  119. 
States,  in  a  case  where  the  insurance  ^  jim.,  cited  1  Phillips,  s.  453. 

was  "on  the  cargo  of  a  ship  for  a  .  x  0     ,v    ..,    .      T       _,.„  ,___ 

...  ti    w  1    **     -u-     1  W  See  the  Mara©  Ins.  Bill,  1899, 

whaling  voyage."     Woloott  t\  Eagle      e_v  j   T       1Q 

Ins.  Go.  (1827),  4  Piok.  429. 

(0)  Hill  v.  Patten  (1807),  8  East,  (*)  Lawrence  *.  Aberdein  (1821), 

873.  6  B.  &  Aid.  107. 

(p)  Woloott   f>.    Eagle  Ins.    Co.  (t)  Gabay  v.  Lloyd  (1825),  3  B.  & 

(1827),  4  Pick.  429  ;  cited  1  Phillips,       Cr.  793. 
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When  goods 
are  specified 
the  descrip- 
tion must  be 
accurate. 

"Hats"  not 
covered  by 
"piece 
goods." 


Sect.  228.  goods  are  valued  by  the  hogshead,  pipe,  bale,  &c,  it  is  almost 
invariable  to  specify  the  commodities  by  name  and  number. 
This  is  generally  done  by  writing  at  the  foot  or  on  the  margin 
of  the  policy  "  on  woollen  goods,"  "  on  piece  goods,"  "  on 
one  hundred  tieroes  of  coffee,"  "on  twenty  hogsheads  of 
sugar,"  adding  also  the  mark  of  each  bale,  cask,  &c.  (u)  ;  or 
it  may  be  done  by  altering:  the  valuation  clause  so  as  to  meet 
the  views  of  the  partieB. 

It  must  be  carefully  borne  in  mind  that,  whenever  the 
goods  are  specified  in  the  polioy,  if  no  property  of  the 
assured  be  on  board  which  fairly  answers  the  description 
given,  the  policy  will  not  attach  (#).  Thus,  if  an  insurance 
be  made  on  goods  described  in  the  policy  as  "piece 
goods,"  and  by  the  invoice  it*  appears  that  the  goods  really 
shipped  were  "  hats,"  the  underwriter  will  not  be  liable  for 
any  loss  on  the  hats  (y) :  so  an  insurance  on  tortoiseshell  will 
not  cover  a  loss  on  indigo,  &c.  (s). 

If  an  insurance  purports  to  be  effected  on  several  ingre- 
dients, described  nominatim  in  the  policy,  which  enter  into 
the  composition  of  a  manufactured  article,  such  polioy  will  not 
cover  a  loss  on  the  manufactured  article  itself,  which  is  a  new 
product,  and  has  a  distinct  appropriate  name :  thus,  though 
oil  and  barilla  both  enter  into  the  composition  of  soap,  yet  an 
insurance  on  oil  and  barilla  will  not  cover  a  loss  on  soap  (a). 
An  insurance,  however,  effected  on  the  raw  material  of  a 
simple  fabric,  or  utensil,  into  the  composition  of  which  no  other 
ingredient  enters  to  any  extent,  will,  according  to  Emerigon, 
cover  a  loss  on  such  fabric  or  utensil :  thus,  an  insurance  on 
"  gold  "  or  "  silver  "  will,  according  to  this  doctrine,  cover  the 
loss  of  a  gold  cup  or  silver  spoons  (b). 


Nor  a  manu- 
factured 
article  by  the 
separate  in- 
gredients of  it. 


(u)  DeSymonds*.Shedden(i800), 
2  B.  &  P.  163. 

(x)  Si  dans  la  police  on  avait  spe- 
cific la  chose  qu'on  a  voulu  faire 
assurer,  et  qu'elle  n'eut  pas  etc" 
chargee,  1' assurance  serait  nulle, 
quoiqu'on  eut  pour  son  oompte 
d'autres  marchandises  abord.  1 
Emerigon,  o.  x.  s.  1,  p.  293. 


(y)  Hunter  v.  Prinsep  (1806),  10 
East,  378;  per  Sir  J.  Mansfield; 
1  Marshall,  Ins.  323. 

(z)  1  Emerigon,  c.  x.  s.  1,  p.  294. 

(a)  1  Emerigon,  o.  x.  s.  3,  p.  306. 

(b)  Ibid,  ubi  supra.  Mr.  Mao- 
laohlan  suspects  "that  this  is  a 
solitary  instance  of  a  peculiar  ustts 
loqutndi  as  to  the  precious  metals, 
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229.  The  next  subject  demanding  our  attention  is  freight.    Sect.  229. 
The  word  freight  in  insurance  law  has  a  more  extensive  Freight, 
signification  than  in  the  general  law  of  shipping,  and  is  used  ^e^word  in 
comprehensively  to  denote  "  the  benefit  derived  by  the  ship-  insurancelaw. 
owner  from  the  employment  of  his  ship  "  (c). 

Freight,  strictly  speaking,  as  between  the  shipowner  and 
the  freighter,  is  the  price  to  be  paid  by  the  latter  to  the  former 
for  the  carriage  of  goods  in  the  ship,  and  is  only  payable  on 
the  arrival  of  the  goods  at  their  port  of  destination  ;  but  in 
policies  of  insurance  it  also  denotes  that  which  is  less  properly 
called   freight,   viz.,   the  price  agreed  to  be  paid  by  the 
charterer  to  the  shipowner  for  the  hire  of  his  ship,  or  a  part 
of  it,  under  a  charter-party  or  other  contract  of  affreight- 
ment (d),  and  also  the  benefit  which  the  shipowner  expects 
to  derive  from  the  carriage  of  his  own  goods  in  his  own  ship, 
in  the  shape  of  their  increased  value  to  him  at  the  port  of 
delivery  (e).     As  Lord  Tenterden  observes,  "If  the  term 
freight,  as  used  in  polioies  of  insuranoe,  imports  the  benefit 
derived  from  the  employment  of  the  ship,  it  is  the  same  thing 
to  the  shipowner  whether  he  receives  that  benefit  of  the  use 
of  his  ship  (1st)  by  a  money  payment  from  one  person  who 
charters  the  whole  ship  ;   or  (2nd)  from  various  persons  who 
put  specific  quantities  of  goods  on  board;    or  (3rd)  from 
persons  who  pay  him  the  value  of  his  own  goods  at  the  port 
of  delivery,  increased  by  their  carriage  in  his  own  ship  "  (/). 


and  that  it  will  not  bear  to  be  ex- 
tended." Arnould,  6th  ed.  p.  30. 
There  are  few  things,  except  metals, 
which  can  be  restored  to  their  ori- 
ginal form ;  bat  Emerigon's  distinc- 
tion, which  is  derived  from  the 
fioman  law  of  accession,  is  intelli- 
gible, and,  if  the  principle  be  sound, 
is  there  any  good  reason  for  limiting 
it  to  the  precious  metals  P  Where  a 
policy  contained  a  warranty  against 
more  than  a  certain  quantity  of 
"iron  cargo,"  the  Court  of  Appeal 
held  that  the  warranty  applied  to 

VOL.  I. 


a  cargo  of  steel  blooms.  Hart  v. 
Standard  Marine  Ins.  Co.  (1889),  22 
Q.  B.  D.  499. 

(c)  Per  Lord  Tenterden  in  Flint  v. 
Flemyng  (1830),  1  B.  &  Ad.  48. 

(d)  Per  Lord  Tenterden  in  Winter 
v.  Haldimand  (1831),  2  B.  &  Ad. 
649  ;  per  Lord  Ellenborough  in 
Forbes  v.  Aspinall  (1811),  13  East, 
323,  325. 

(e)  Flint  v.  Flemyng  (1830),  1  B. 
&Ad.46;  DeVauxv.J'Anson(1839), 
5  Bing.  N.  C.  519. 

(/)  1  B.  &  Ad.  4B. 


274  SUBJECTS  OF  MARINE  INSURANCE.        [PART  I. 

Sect.  230.       230.  In  whichever  of  these  three  senses  the  word  is  used, 

Expected        it  is  a  dearly  established  principle  in  this  country   that 

lawful  subject  expected  freight  is  a  lawful  subject  of  marine  insurance. 

in  this  "It  would,  indeed,  be  extraordinary,"  says  Chambre,  J.,  in 

oountry.  Luoena  v.  Craufurd,  "if  freight  could  not  be  made  the 

subject  of  protection  by  an  instrument  which  had  its  origin  in 

oommerce,  and  was  introduced  for  the  very  purpose  of  giving 

security  to  mercantile  transactions ;  it  is  a  solid  substantial 

interest  ascertained  by  contract,  and  arising  out  of  labour 

and  capital  employed  for  the  purposes  of  commerce  "  (g). 

The  party  As  we  shall  see  more  at  large  hereafter,  the  party  who 

insuring  must  .  .  .  . 

have  an  in-      insures  freight  must  have  an  inchoate  right  to  it,  in  order  to 

choate  right  to        ...■.     ■•.  .     .  .        ••  .    «  ■•  .,• 

the  freight,  entitle  him  so  to  insure ;  i.e.,  he  must  be  in  such  a  position 
with  regard  to  the  expected  freight  that  in  the  ordinary 
course  nothing  would  prevent  him  from  ultimately  having  a 
perfect  right  to  it  but  the  intervention  of  the  perils  insured 
against,  or  other  maritime  perils  incident  to  the  voyage  (//). 

If,  by  the  perils  of  the  sea,  the  shipowner  is  prevented 
from  realizing  that  which,  but  for  the  intervention  of  those 
perils,  he  would  have  earned,  it  is  but  fair  and  reasonable 
that  he  should  have  the  means  of  protecting  himself,  by  a 
policy  of  marine  insurance,  against  the  loss  he  is  thus  exposed 
to.  For  this  reason,  in  this  country,  in  Amerioa,  and  now  in 
most  of  the  Continental  states,  the  shipowner  is  allowed  to 
effect  an  insurance  on  that  freight  which  he  expects  to  earn, 
and  whioh  he  may  be  prevented  from  earning  by  maritime 
perils. 

Frenoh  law.  23 1 .  The  French  legislature,  proceeding  rather  on  scholastic 
refinements  than  mercantile  considerations,  used  to  prohibit  all 
insurance  of  expected  or  future  freight  (*),  on  the  ground  that 
expected  freight  is  a  mere  contingency  in  which  there  is  no 

(g)  3B.  &P.  102.  (i)  "Fret  a  faire,"  Ord.  de  la 

(A)  The  question   when  this  in-  Marine>  tit.  ^  ^  i6t     «<Fret  ^ 

choate  right  begins  telongs  to  the  marAandiflefl    eiifltant    k    ^  „ 

subject  of  insurable  interest,  and  is 

fully    discussed  under   that  head,  former  art.  347  of  the  Code  de  Com - 

post,  s.  265  et  teq.  meroe. 
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present  existing  interest ;  that  it  is  but  a  gain  whioh  the  Sect.  231. 
assured  may  miss  making,  not  a  property  which  he  can  risk 
losing.  By  a  law  of  the  12th  August,  1885,  however,  the 
law  of  France  as  to  the  insurance  of  expected  gains  has  been 
completely  altered,  and  the  net  freight  (le  fret  net)  is  now 
insurable  (J). 

232.  There  oan  be  no  doubt  that  sums  paid  by  the  Advances  on 
charterer  or  his  agent  as  an  advance  of  part  of  the  freight  reig  *' 
are  also  insurable  by  him  in  this  country.  The  question  that 
usually  arises  as  regards  payments  by  the  charterer  is  whether 
the  sum  paid  is  an  advance  of  freight  (in  which  case  it  cannot 
be  recovered  back  if  the  goods  are  lost  on  the  voyage  by 
excepted  perils),  or  merely  a  loan  which  the  shipowner  must 
repay  though  no  freight  be  subsequently  earned ;  and  this 
question  usually  depends,  as  we  shall  see  hereafter,  on  the 
particular  terms  of  the  charter-party  (k). 

It  was  laid  down  by  Lord  Kenyon,  at  Nisi  Prius,  that  Freight  may 
freight  could  not  be  insured  for  part  of  the  intended  voyage  (/) ;  parTcJTthe  ° 
but  this  position,  for  which  no  ground  of  principle  ever  ^ageor 
existed,  was  subsequently  overruled  by  Lord  Ellenborough 
and  the  Court  of  King's  Bench,  and  it  is  now  quite  clear  that 
freight,  like  any  other  subject,  may  be  insured  either  for  part 
or  for  the  whole  of  the  voyage  or  of  the  time  over  which  it  is 
likely  to  extend  (w).    A  portion  only  of  the  freight  at  risk 
on  a  particular  voyage  may  also  be  insured  (n). 


(j)  See  Code  deCommeree,  art.  334. 

(k)  See  next  chapter,  as.  263,  264, 
and  the  discussion  in  Allison  v.  Bristol 
Marine  Ins.  Co.  (1875,  1876),  1  App. 
Cas.209;  DeSilvaleo. Kendall (1816), 
4  M.  &  S.  37  ;  Manfield  v.  MaiOand 
(1821),  4  B.  &  Aid.  582 ;  Winter  v. 
Haldimand  (1831),  2  B.  &  Ad.  649  ; 
Wilson  v.  Martin  (1856),  11  Ex.  684  ; 
Hicks  v.  Shield  (1867),  7  E.  ft  B. 
633 ;  26  L.  J.  Q.  B.  205 ;  Williams 
t>.  North  China  Ins.  Co.  (1876),  1 


t2 


C.  P.  D.   757;   Madaehlan,   Mer- 
chant Shipping,  pp.  542 — 644. 
(/)  Murdock  *.  Potts  (1795).     See 

1  Marshall,  Ins.  332 ;  2  Park,  Ins. 
634. 

(m)  Taylor  v.  Wilson  (1812),  15 
East,  324;  Hall  v.  Brown  (1814), 

2  Dow,  367  ;  Michael  v.  Gillespy 
(1857),  2  C.  B.  N.  S.  627;  26 
L.  J.  C.  P.  306. 

(n)   Griffiths   v.   Bramley-Moore, 
C.  A.  (1878),  4  Q.  B.  D.  70. 
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Sect.  233. 

Freight  most 
be  insured 
nominatim. 


What  is 
covered  by 
the  word 
"freight." 


Advanoed 
freight. 


233.  Freight  must  be  insured  eo  nomine  in  the  policy, 
which  is  generally  adapted  to  an  insurance  on  this  interest 
by  inserting  the  words  "  on  freight "  at  the  foot  or  in  the 
margin  of  the  instrument. 

Such  a  policy  would  cover  not  only  freight  in  its  strictest 
acceptation,  but  also  the  chartered  hire  of  the  vessel  (whether 
a  gross  sum  for  the  whole  voyage,  or  a  fixed  sum  per  month 
payable  as  long  as  the  voyage  lasts)  (w),  and  the  benefit 
derived  by  the  shipowner  from  carrying  his  own  goods  in  his 
own  vessel  (o). 

The  charterer  may  insure  advanced  freight — i.e.,  money 
advanoed  by  him  to  the  shipowner  under  their  agreement 
as  part  payment  of  the  freight — specifically,  e.g.,  as  "  advances 
on  account  of  freight,"  or  " advances  against  freight"  (p). 
It  used  to  be  thought  that  advances  against  freight  at  the 
time  of  loading  could  not  be  insured  by  the  oharterer  simply 
as  "  freight " ;  the  reason  being  that  several  eminent  judges 
have  said  that  such  a  payment  is  not  freight  (which  is  not 
earned  until  the  goods  are  delivered),  but  money  paid  for 
taking  the  goods  on  board  and  undertaking  to  carry  them  (q). 
Arnould,  however,  thought  that  the  oharterer  oould  insure 
advanoed  freight  eo  nomine  as  freight,  though  it  might  be 
safer  to  insure  it  specifically ;  and  his  opinion  is  supported 
by  high  judicial  authority  (r). 

In  a  case  before  the  Privy  Council,  where  a  charterer  had 
insured  an  advance  of  freight  by  a  polioy  on  disbursements,  it 


(n)  Etches  v.  Aldan  (1827),  1  Man. 
&R.  157;  8.  P.,  Clark  v.  Ocean  Ins. 
Co.  (1835),  16  Pick.  289. 

(o)  Flint  t\  Flemyng  (1830),  1  B. 
&  Ad.  45,  48  ;  Devaux  v.  J' Anson 
(1839),  5  Bing.  N.  C.  519. 

(p)  Wilson  v.  Martin  (1856),  11 
Ex.  684  ;  25  L.  J.  Ex.  217 ;  Wil- 
liams v.  North  China  Ins.  Co.  (1876), 
1  C.  P.  D.  757,  761. 

(q)  See  Blakey  v.  Dixon  (1800),  2 
B.  &  P.  321 ;  Winter  v.  Haldimand 
(1831),  2  B.  &  Ad.  649,  653,  658 ; 
Etches  v.  Aldan  (1827),  1  Man.  &  R. 


157 ;  Kirohner  v.  Venus  (1859),  12 
Moore,  P.  C.  C.  361,  390 ;  per  Black- 
born,  J.,  Allison  v.  Bristol  Marine 
Ins.  Co  (1876),  1  App.  Cas.  229. 

(r)  See  Arnould,  2nd  ed.  p.  272 ; 
Allison  v.  Bristol  Marine  Ins.  Co. 
(1876),  1  App.  Cas.  209  ;  per  Lord 
Chelmsford,  p.  223 ;  Lord  Hather- 
ley,  p.  239  ;  Lord  O'Hagan,  p.  251 ; 
per  cur.  Hall  v.  Janson  (1855),  4 
E.  &  B.  509 ;  per  Byles,  J.,  Trayes 
v.  Worms  (1865),  19  C.  B.  N.  S. 
177 ;  and  see  Bobbins  v.  New  York 
Ins.  Co.  (1828),  1  Hail,  363. 
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was  not  questioned  that  the  subject  of  the  insurance  was  Sect.  233. 
properly  described,  and  the  assured  recovered  for  a  loss(s). 
It  is  not,  however,  the  practioe  in  this  country  to  insure 
advanced  freight  as  disbursements.  The  owner  of  goods  who 
has  made  an  advanoe  of  freight  sometimes  insures  the  goods 
and  the  advance  by  the  same  policy,  the  amount  of  the 
insurance  on  the  advanced  freight  being  expressly  stated  (ss). 

234.  It  has  been  doubted  in  the  United  States  whether  a  Theoharterer 

-I.  i_i«  ij»  j  i    •  j  who  carries 

charterer  who  hires  a  vessel  for  a  voyage  at  a  certain  rate  per  goods  on 
month,  payable  on  completion  of  the  voyage,  can  insure,  ^^'^^ 
under  a  general  policy  on  freight,  the  freight  payable  to  him  s6118  bj»  ^P* 

reserving1  the 

for  carrying  the  goods  of  other  persons  (t) ;  and  also  whether  freight,  may 

such  a  policy  will  cover  the  interest  of  a  party  who  has  sold  ^polfcy  ™i 

his  vessel,  reserving  to  himself  a  right  to  receive  the  freight  frei£ht- 

for  the  voyage  insured  (w).     The  ground  of  this  doubt  is  the 

same  in  both  cases,  viz.,  that  the  assured  has  not  the  same 

stake  in  the  safety  of  the  ship  as  though  he  were  owner ;  and 

that  the  underwriters,  when  asked  to  insure  freight  generally, 

may  presume  that  they  are  dealing  with  the  owner  of  the 

ship.     The  objeotion,  however,  is  not  well  founded ;  for  the 

charterer  or  former  owner  must  be  regarded  as  owner  pro  Mc 

vice,  having  as  much  interest  in  the  ship's  arriving  so  as  to 

earn  freight  as  the  owners  would  have  if  insured  to  the  full 

value  of  the  freight  to  be  earned  (x). 

235.  In  some  respects  similar  to  freight,  in  others  yqtj  Passage 
different,  is  our  next  subject  of  insurance — passage  money  (y).  ™ ^mmon 
It  differs  from  freight  in  point  of  practioe,  if  not  of  principle,  J**" no  1|a- 

•  i  •         •  i  •  oility  when 

by  a  very  important  usage  that  requires  it  to  be  paid  before  ship  lost  to 
sailing.     Yet  "  no  liability  is  by  the  common  law  thrown  ^Lngers. 
upon  the  owner  or  master  of  a  ship,  if  the  ship  be  lost,  to 
forward  passengers  to  their  place  of  destination.    Nor  usually 

(*)  Carrie  v.  Bombay  Native  Ins.  (u)  Mellen  t\  National  Ins.   Co. 

Co.  (1869),  L.  R.  3  P.  C.  72.  (1829),  i  Hall,  452  ;  cited  1  Phillips, 

(m)  See,    however,    Thames   and  „«-  4g0 

Mersey  Mar.  Ins.  Co.  v.  Pitts,  [1893]  '       '       , 

1  Q.  B.  476.  W  See  *  PhiUiPfl»  "•  339»  48°- 

(t)    Riley  *.  Delafield   (1811),  7  (y)  S60*  generally,  Maclachlan  on 

Johns.  622  ;  cited  1  Phillips,  s.  480.  Shipping,  o.  vii.  Pauengna. 


278  SUBJECTS  OF  MAKINE  INSURANCE,         [PART  I. 

Sect.  235.  is  there  any  obligation  to  do  this  imposed  by  the  actual  con- 
tract between  the  parties  "  (2).  A  passenger  who  has  paid 
his  passage  money  under  these  conditions  has  an  insurable 
interest  analogous  to  that  of  the  merchant  upon  freight  paid 
in  advance. 
Statatory  The  iaw  hag  been  materially  altered  by  statute ;  and  it  is 

ll&DUluOS,  t 

now  in  many  cases  the  duty  of  the  .owner,  charterer,  or 
master  of  a  ship  to  have  the  passenger  carried  to  his  destina- 
tion even  when  the  vessel  is  lost  (b).  The  Merchant  Shipping 
Act,  1894,  expressly  provides  that  no  insurance  in  respect  of 
any  steerage  passage  or  of  any  steerage  passage  or  compensa- 
tion money  which  any  person  is  by  the  Act  made  liable  to 
provide  or  pay,  or  in  respect  of  any  other  risk  under  Part  III. 
of  the  Act,  shall  be  invalid  on  account  of  the  nature  of  the 
risk  or  interest  insured  (c). 

Under  a  policy  against  all  costs,  charges  and  liabilities  to 
which  the  owner  or  charterer  might  be  subjected  under 
sections  46,  47,  48,  49,  50  and  51  of  the  repealed  Passengers 
Act,  15  &  16  Vict.  c.  44,  the  owner  recovered  against  the 
underwriter  for  money  expended  in  forwarding  the  passengers 
to  their  ultimate  port  from  New  Providenoe,  off  which  plaoe 
the  vessel  in  the  course  of  her  voyage  had  been  totally  lost  (d). 
A  year  after,  under  another  policy  "  on  passage  money  of 
emigrants,  to  pay  a  loss  ^ro  rata  subject  to  (the  same  clauses 
almost  as  in  the  foregoing  case)  and  against  these  risks  only/9 
the  owner  sought  to  recover  the  money  spent  in  provisions 
for  the  emigrants  during  six  weeks'  stay  at  Fayal  whilst  the 
ship  was  being  repaired  after  sea  damage,  and  failed  in  his 
suit  simply  because  his  obligation  to  maintain  the  passengers 
during  the  detention  was  imposed  by  a  section  not  included 
in  the  policy  (e). 

(z)  Per  Lord  Campbell,  C.  J.,  in  Passenger  Acts  then  in  force. 

Gibson  ^.Bradford  (1856),  4  E.  &  B.  (e)  Merchant  Shipping  Act,  1894, 

686,  589  ;  24  L.  J.  Q.  B.  169,  160 ;  s.  335. 

Gillan  v.  Simpkin  (1816),  4  Camp.  (<?)  Gibson  *.  Bradford  (1865),  4 

241.  E.  &  B.  686 ;  24  L.  J.  Q.  B.  159. 

{b)  Merchant  Shipping  Act,  1894,  (*)  Willis  v.  Cooke  (1855),  6  E.  & 

ss.  331—335.    The  Act  repealed  the  B.  641 ;  25  L.  J.  Q.  B.  16. 
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Passage  money  is  not  covered  by  a  policy  on  "  freight,"  Sect.  285. 
unless  the  circumstances  of  the  particular  case  and  the  context 
of  the  particular  policy  show  an  intention  to  insure  it.  A 
ship  was  partly  laden  with  goods,  and  also  carried  a  number 
of  ooolies  whose  passage  money  was  only  payable  on  arrival. 
The  shipowner  took  out  a  policy  on  freight,  the  risk  to  attach 
"  from  the  loading  of  the  said  goods  or  merchandise  on  board 
the  said  ship."  It  was  contended,  but  not  established^that 
by  the  oustom  of  the  particular  trade  freight  included  passage 
money.  In  this  state  of  facts,  and  on  the  construction  of  the 
policy,  the  Court  of  Common  Pleas  held  that  the  freight  of 
the  merchandise  only  was  insured  (/). 

236.  Insurances  on  expected  profits  are  lawful  in  this  insurancoon 
country  and  in  the  United  States,  and  are  in  general  ex-  pto  " 
pressly  allowed  by  the  commercial  codes  of  the  Continental 
states  (g).  Prom  the  same  train  of  reasoning  which  led  them 
to  prohibit  all  insurances  on  freight,  the  jurists  and  lawgivers 
of  France  forbade  all  insurances  on  expected  profits  (h) ;  but 
the  law  of  the  12th  August,  1885,  introduced  a  more  liberal 
rule,  and  profits  are  now  insurable  in  France  (t). 

The  grounds  upon  which  profits  are  considered  are  expressed  Principle 
with  admirable  force  and  clearness  in  the  following  passage  tne^are  in- 
from  Lawrenoe,  J.'s,  judgment  in  the  case  of  Barclay  «?.  ^r^e^) 
Cousins.  "  As  insurance  is  a  oontract  of  indemnity,  it  cannot  Lawrence,  j . 
be  said  to  be  extended  beyond  what  the  design  of  such 
species  of  contract  will  embrace,  if  it  be  applied  to  protect 
men  from  those  losses  and  disadvantages  which  but  for  the 
perils  insured  against  the  assured  would  not  suffer ;  and  in 
every  maritime  adventure  the  adventurer  is  liable  to  be  de- 


(/)  Denoon  v.  Home  &  Colonial 
Ins.  Co.  (1872),  L.  E.  7  C.  P.  341  ; 
41  L.  J.  C.  P.  162.  See  the  Marine 
Insurance  Bill,  1899,  Scbed.  I.  r.  17. 

(p)  See  the  Codes  of  Holland, 
art.  593;  Spain,  arts.  743,  748; 
Germany,  art.  779  ;  Russia,  art.  645 ; 
Scandinavia,  art.  230 ;  Belgium,  art. 
168. 


(A)  See  1  Emerigon,  o.  viii.  s.  9, 
pp.  236—239,  and  the  former  art.  347 
of  the  Code  de  Com. 

(i)  Code  de  Com.  art.  334.  In 
Spain  and  Denmark,  also,  profits 
were  formerly  uninsurable,  but  in 
those  countries  also  the  law  has  been 
altered.  See  the  Spanish  and  Scan- 
dinavian Codes,  ubi  supra. 
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Sect.  236.  privod,  not  only  of  the  things  immediately  subjected  to  the 
perils  insured  against,  but  also  of  the  advantages  to  be  derived 
from  the  arrival  of  those  things  at  their  destined  port.  If 
they  do  not  arrive,  his  loss  is  not  merely  that  of  his  goods, 
but  of  the  benefits  which  he  might  obtain  were  his  money 
employed  in  an  undertaking  not  subject  to  the  perils.  If  it 
be  allowable  for  the  merchant  to  protect  capital,  subject  to 
the  sisk  of  maritime  commerce,  by  insuring  it,  why  may  he 
not  protect  those  advantages  he  is  in  danger  of  losing  by 
their  being  exposed  to  the  same  risks  ?  It  is  surely  not  an 
improper  encouragement  of  trade  to  provide  that  merchants, 
in  case  of  adverse  fortune,  should  not  only  not  lose  the 
principal  adventure,  but  that  the  principal  should  not,  in 
consequence  of  such  bad  fortune,  be  totally  unproductive; 
and  that  men  of  small  fortune  should  be  encouraged  to  en- 
gage in  commerce  by  their  having  the  means  of  preserving 
their  capitals  entire  "  (k). 

Such  are  the  principles  upon  which  insurances  on  expected 
profits  are  allowed  in  this  country. 

Profits  may  be  237.  Profits  may  be  insured  equally  by  valued  and  by  open 
in  valued  or*  policies  (/) ;  but,  whether  insured  by  one  or  the  other,  it  has 
open  policies.   \)een  fold  fa  this  country  (as  we  shall  see  more  at  large 

The  assured  ... 

must  give        when  treating  of  insurable  interest)  that  the  assured  cannot 
some  profit*     recover  unless  he  prove  that  but  for  the  intervention  of  the 
beenmade6     Per*k  insured  against  some  profit  would  in  fact  have  been 
realized  by  the  sale  of  his  goods  on  arrival  (m). 

The  ordinary       238.  He  must  also,  said  Arnould,  prove  that  the  goods 

polioy  does  .  . 

not  cover  loss  from  the  sale  of  which  the  profits  were  expected  to  arise 
goods  not0n     were  a*  one  time  or  other  actually  exposed  to  the  perils  of 

shipped. 

(&)  Per  Lawrence,  J.,  delivering      Coulter  (1830),   3  Peters'  Supreme 

the  judgment  of  the  Court  in  Barclay      Court    R.    222;     1    Phillips,    Ins. 

v.  Cousins  (1802),  2  East,  544.  s.  318.    It  is  there  a  conclusive  pre- 

(/)  Eyre  v.  Glover  (1812),  3  Camp.      gumption  that  some   profit  would 

276;  16  East,  218.  ,  ,  ,    ,  .,  ,        .     , 

/  \  TT  j  ™  /,«««    „      have  accrued  had  the  goods  arrived, 

(m)  Hodgson  v.  Glover  (1805),  6  °  * 

East,  316;  Eyre  t>.  Glover,  supra.      **d  nP°n  *"■  *•  *■*»*«  ™  the 

The  law  is  different  in  the  United      policy   attaches.      1    Parsons,    Ins. 

States.     See  Patapsco  Ins.  Co.  v.      194,  195. 
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the  sea  («).  It  was  so  held  in  one  case,  where  the  policy  was  Sect.  238. 
in  the  ordinary  form,  with  the  term  "beginning  the  ad- 
venture from  the  loading  of  the  goods"  (o) ;  but  the  Court 
admitted  in  that  case,  and  in  the  later  case  of  Halhead  v. 
Young  (/?),  that  where  a  loss  of  profit  will  be  caused  by  the 
happening  of  some  event  before  the  goods  are  shipped,  the 
assured  may  protect  himself  against  suoh  loss  by  a  properly 
framed  polioy. 

The  facts  in  McSwiney  t\  Royal  Exchange  Assurance  Co.  McSwiney  v. 
were  as  follows.    McSwiney,  who  had  bought  6,000  bags  of  ass^Co.*' 
rice  to  arrive  from  Madras  by  the  ship  "  E.  B."  before  the 
end  of  May,  effected  an  insurance  at  and  from  Madras  to 
London  on  profit  on  rioe  loaden  or  to  be  loaden  on  the 
"  E.  B."    When  1,200  bags  were  on  board,  the  other  4,800 
bags  being  ready  to  be  shipped,  the  "  E.  B."  was  disabled  by 
perils  of  the  sea  and  prevented  from  performing  the  voyage, 
and  the  rioe  on  board  was  spoiled.    McSwiney 's  purchase  thus 
became  inoperative.     The  policy  was  in  the  ordinary  form, 
and  the  adventure  was  to  begin  from  and  after  the  loading  on 
board.     The  Exchequer  Chamber  held  that  the  policy  only 
attached  to  the  rice  which  was  on  board,  and  also  that  the 
losses  insured  against  were  only  losses  by  perils  of  the  seas 
directly  affeoting  the  goods  and  consequently  the  profits  on 
the  goods.     Therefore,  even  if  the  rice  on  shore  had  been 
covered  by  the  policy,  the  loss  of  profit  on  such  rioe  was  not 
caused  by  a  peril  of  the  seas  within  the  meaning  of  the 
policy  (q).     The  Court,  however,  said :  "  "We  have  no  doubt  Opinion  of 
that  the  plaintiff  might  have  recovered,  in  the  events  which  p£Jffos  are 
have  happened,  a  total  loss  if  he  had  been  insured  by  a  policy  jnanrable 
properly  adapted  to  the  case,  and  so  drawn  as  to  cover  his  shipped, 
special  interest  from  the  time  that  the  rioe  was  appropriated 
by  the  vendors  and  ready  to  be  shipped  at  Madras,  and  also 
to  assure  him  against  losses  of  the  expected  profits,  not  merely 

(»)  2nd  ed.  p.  266 ;  6th  ed.  p.  88.  (p)  (1866),   6  E.   &  B.   312  ;   26 

(©)  McSwiney  v.  Royal  Exchange  L.  J.  Q.  B.  290. 

Ass.  Go.  (1849),  14  Q.  B.  634 ;  8.  C>  (?)  McSwiney  v.  Royal  Ezohange 

in  error  (I860),  ibid.  646.  Assurance  (1849),  14  Q.  B.  634,  646. 
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Halheadr. 
Young. 


Beet.  238.  by  the  loss  of  all  the  rice  by  perils  of  the  seas,  but  by  the  loss 
of  any  part  of  it,  or  the  loss  of  the  ship,  or  delay  of  the 
voyage  beyond  the  month  of  May ;  in  any  of  which  con- 
tingencies this  special  interest  in  profits  would  have  been 
entirely  defeated"  (/•). 

H.  contracted  to  buy  a  cargo  of  timber  at  Quebec,  and 
chartered  a  ship  then  on  her  way  to  New  York  to  proceed 
thence  to  Quebec  and  take  the  cargo  to  Liverpool.  He 
effected  a  policy  "  on  profit  on  cargo  "  for  a  voyage  from  New 
York  to  Quebec  and  thence  to  Liverpool,  beginning  the 
adventure  from  the  loading  of  the  goods.  The  ship  was  lost 
between  New  York  and  Quebec ;  in  consequence  of  which  the 
cargo  which  was  ready  at  Quebec  could  not  be  shipped 
during  the  shipping  season,  and  the  plaintiff  lost  his  profit. 
The  Court  of  Queen's  Bench  held  that  the  policy  had  not 
attached ;  but  they  were  of  opinion  that  where  the  profits  of 
a  purchaser  of  goods  depend  on  the  contingency  of  a  parti- 
cular ship  carrying  them  on  a  particular  voyage  a  polioy 
might  be  framed  to  indemnify  him  for  a  loss  of  profits  caused 
by  the  ship  being  lost  before  she  reaches  the  port  of 
loading  (*). 

239.  A  charterer  who  enters  into  a  sub-charter  or  contracts 
to  carry  goods  in  the  ship  may  insure'  his  expected  profit, 
which  is  properly  described  as  "  profit  on  charter  "  (t). 

240.  A  party  may  also  insure  the  sums  which  he  is  to 
receive  by  way  of  commission  on  the  sale  of  merchandise ; 
and  if  the  merchandise  from  the  sale  of  which  such  com- 
missions were  to  arise  was  only  prevented  from  arriving  at 
the  place  of  sale  by  the  perils  insured  against,  the  assured 
may  recover  to  the  extent  of  his  loss  (w). 


Profits  on 
charter. 


Commissions. 


(r)  14  Q.  B.  660.  Cf.  Wilson  v. 
Jones  (1867),  L.  B.  2  Ex.  139. 

(«)  Halhead  v.  Young  (1856),  6 
E.  &  B.  312;  25  L.  J.  Q.  B.  290. 
In  this  case  an  attempt  was  made  by 
parol  evidence  to  set  up  a  different 
risk  from  that  which  was  expressed 


in  the  policy,  but  it  failed. 

(Q  Bee  Asfar  v.  Blnndell,  [1895] 
2  Q.  B.  196  ;  C.  A.,  [1896]  1  Q.  B. 
123,  for  the  nature  of  such  an  insur- 
ance. 

(«)  Flint  v.  Le  Hesurier  (1796), 
before  Lord  Kenyon,  2  Park)  Ins. 
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It  was  held  in  1809  that  the  goods  from  the  sale  of  which  Sect.  240. 
the  commissions  are  to  arise  must  also  have  been  on  board  at 
the  time  of  the  loss  (x).  There  is,  however,  a  close  analogy 
between  profits  and  commissions ;  and  it  is  submitted,  on  the 
authority  of  the  later  cases  relating  to  the  insurance  of  profits, 
that  on  a  properly  framed  polioy  the  assured  may  recover 
although  the  goods  were  not  on  board  at  the  time  of  the  loss, 
provided  that  he  had  an  insurable  interest. 

The  commission  or  brokerage  which  a  ship's  husband  or 
shipbroker  expects  to  earn  under  a  binding  contraot  can,  no 
doubt,  be  insured  if  the  earning  thereof  is  liable  to  be  pre- 
vented by  maritime  perils  affecting  the  ship  (y). 

241.  Profits  and  commissions  to  arise  from  the  sale  of  Profits  and 

commissions 

goods  are  really  an  interest  in  the  goods  themselves,  and  in  must  be 

xl_  j    /  \     specifically 

one  sense  an  insurance  on  tnem  is  an  insurance  on  goods  (s).  named. 
It  is,  however,  well  established  that  such  profits  or  com- 
missions are  not  covered  by  a  polioy  on  goods  or  merchandise; 
they  must  be  specifically  named  (a).  This  rule  is  absolute  in 
England  (ft).  In  the  United  States  it  appears  to  have  been 
held  that  "a  right  to  a  certain  percentage,  proportion,  or 
share  of  a  oargo  as  commissions  or  profits  is  covered  by  & 
polioy  on  i  property ' "  (c). 
Lloyd's  form  of  polioy  is  adapted,  as  usual,  by  insertion  of 


563;  Barclay  v.  Cousins  (1802),  2 
East,  544 ;  King  v.  Glover  (1806),  2 
B.  &  P.  N.  R.  206. 

{z)  Knox  *.  Wood  (1809),  2  Park, 
Ins.  563 ;  S.  (7.,  1  Camp.  543. 

(y)  See  Buchanan  v.  Faber  (1899), 
4  Com.  Cas.  223 ;  and  per  Lord 
Mansfield  as  to  prize  agents  in 
Le  Cras  v.  Hughes  (1782),  2  Park, 
Ins.  569. 

(*)  See  Smith  v.  Reynolds  (1856), 
1  H.  &  N.  221 ;  25  L.  J.  Ex.  337 ; 
Allkins  v.  Jupe  (1877),  2  C.  P.  D. 
375  ;  Berridge  v.  Man  On  Ins.  Co. 
(1887),  18  Q.  B.  D.  346. 

(a)  So  resolved  by  all  the  judges 
in  Lueena  v.  Craufurd   (in   Dom. 


Proo.)  (1806),  2  B.  &  P.  N.  R.  315  ; 
Anderson  v.  Morrioe  (1875),  L.  R.  10 
C.  P.  609,  622,  624.  See,  however, 
Buchanan  ?,  Faber  (1899),  4.  Com. 
Cas.  223;  post,  "Disbursements," 
s.  246. 

(b)  In  a  valued  policy  the  owner 
of  the  goods  may,  of  course,  include 
his  expected  profit  in  the  valuation. 
See  Lowndes,  Mar.  Ins.  s.  25. 

(c)  Holbrook  v.  Brown  (1807),  2 
Mass.  R.  280;  cited  1  Phillips, 
s.  462.     It  has  been  stated  to  be 

the  custom  in  Philadelphia  to  insure 
profits  under  the  general  denomina- 
tion of  goods.    1  Phillips,  s.  462. 
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Bottomry  and 

respondentia 

loans. 


Who  can 
insure  them. 


Sect.  241.  the  words  profits  or  commissions  in  the  margin ;  or  in  the 
valuation  clause,  adopting  or  adapting  the  language  of  the 
clause  according  as  the  subject  of  the  policy  is  valued  or 
not  (d). 

242.  Loans  on  bottomry  and  respondentia,  though  them- 
selves a  species  of  insurance,  may  yet  be  the  subjects  of 
insurance,  inasmuch  as  they  are  an  interest  exposed  to  risk 
from  the  perils  of  the  sea  (e). 

The  lender  alone  can  insure  the  sum  advanoed :  the  nature 
of  the  contract  shows  this.  The  condition  of  the  bond  is  that 
if  the  ship  perishes  the  borrower  is  to  pay  him  nothing ;  if  it 
arrives  safely  he  pays  the  capital  and  the  maritime  interest. 
The  lender,  therefore,  risks  his  capital  and  interest,  and  may 
consequently  insure  them  (/).  Where  the  loan  is  made 
repayable  in  any  event,  the  lender  cannot  insure  it  as  a 
bottomry  loan  (g). 

The  borrower  clearly  cannot  insure  the  sum  advanced,  for 
the  risk  of  its  loss  does  not  fall  upon  him,  and  as  in  case  of 
loss  of  the  ship  he  would  have  nothing  to  pay  the  lender, 
were  he  to  receive  the  whole  sum  insured  from  the  under- 
\vriters  he  would  have  a  direct  interest  in  the  destruction  of 
the  vessel  (h). 

In  France,  though  the  capital  lent  on  bottomry  was  in- 
surable, the  maritime  interest  which  the  lender  on  bottomry 
is  to  receive  on  the  prosperous  termination  of  the  voyage  used 
not  to  be,  on  the  ground,  as  Pothier  expresses  it,  that  such 
interest  is  a  gain,  which  the  lender  will  miss  making  if  the 
ship  perishes,  and  not  a  loss  by  the  perils  of  the  sea  (t).   Now, 


The  law  in 
Franoe. 


(d)  See  Eyre  v.  Glover  (1812),  16 
East,  218. 

(e)  1  Emerigon,  o.  viii.  s.  11, 
pp.  241,  243  ;  Pothier,  Traits  d* As- 
surance, Nos.  30,  31  ;  Glover  v. 
Black  (1763),  3  Burr.  1394 ;  1  W. 
Bl.  405. 

(/)   1  Emerigon,   c.  viii.  8.   11, 

p.  243  ;  1  Nolte's  Benecke,  295,  296. 

(g)  Stainbank  v.  Fenning  (1851), 


11  C.  B.  51 ;  20  L.  J.  C.  P.  226 ; 
Stainbank  v.  Shepard  (1853),  13C.B. 
418 ;  22  L.  J.  Ex.  341 ;  and  see 
Simonds  v.  Hodgson  (1829),  6  Bing. 
114;  8.  C.,  in  error  (1832),  3  B.  & 
Ad.  50. 

(h)  Pothier,  Traite  d' Assurance, 
Nos.  31,  32. 

(t )  Ibid.  No.  32,  p.  40,  edit,  par 
Estrangin. 
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however,  the  maritime  interest  (fe  profit  maritime)  is  insurable    Sect.  242. 
in  France  as  well  as  the  sum  lent  (/). 

In  this  country,  and  also  in  the  United  States,  a  more  In  this 

.  .  i  country  and 

liberal  practice  has  always  prevailed,  and  both  bottomry  and  the  United 
respondentia  interest  have  always  been  lawful  subjects  of 
insurance. 

243.  Respondentia  and  bottomry  loans  must  be  specifically  Respondentia 
described  in  the  policy;  they  cannot  be  insured  under  the  loans muaTiSe 
general   denomination   of    goods  and  merchandise.      Lord  8P®°jfcjally 
Mansfield  put  this  on  the  ground  "  that  by  the  custom  of 
merchants  respondentia  is  insured  under  a  special  denomi- 
nation "  (k) ;    but  Kent,  J.,  has  also  suggested,  as  a  reason 
for  the  rule,  "  that  the  risk  is  peculiar,  as  there  is  neither 
average    nor    salvage;    and  a  capture  does    not    mean   a 
temporary   taking    only,  but    one    that    occasions   a  total 
loss"  (/). 

Yet  if  it  can  be  shown  to  be  the  usage  of  any  particular  Unless  there 
course  of  trade  to  insure  these  interests  under  the  general  the  contrary, 
words,  they  may  be  recovered  under  a  policy  containing  such 
words  only.  Thus,  on  the  ground  of  such  a  custom  of  the 
East  India  trade,  an  East  India  captain  was  permitted  to 
recover,  at  respondentia  interest,  money  he  had  laid  out  for 
the  use  of  the  ship,  under  the  general  words  "  goods,  specie, 
and  effects  on  board  "  (m). 

Of  oourse,  if  the  instrument  of  hypothecation  be  not  in  law  The  specific 
what  it  is  described  in  the  policy  to  be,  the  policy  is  invalid.  ahouldfbotrue. 
The  Court  of  Common  Pleas,  therefore,  upon  the  construction 
of  such  an  instrument,  being  of  opinion  that  it  was  not  a 
bottomry  bond,  because  it  made  the  lender's  claim  under  it 
depend,  not  on  the  arrival  of  the  ship,  but  on  the  arrival  of 

(j)  Code  de  Com.  art.  334.  snranoe  Bill,   1899,  s.   27,  requires 

(k)  Glover*.  Black  (1763),  3  Burr,  the   interest  of    the   lender   to   be 

1394;  1  W.  Bl.  399,  406,  422;  see  specified. 

also  Sixnonds  v.  Hodgson  (1832),  3  (1)  Robertson  v.  Unit.   Ins.   Co. 

B.  &  Ad.  60.     Glover  v.  Black  was  (1801),    2    Johnson's    Cases,    250  ; 
commented  on  in  Mackenzie  v.  Whit-  cited  1  Phillips,  Ins.  s.  427. 

worth  (1875),  L.  R.  10  Exoh.  142 ;  (m)  Gregory  v.  Christie  (1784),  3 

C.  A.  1  Ex.  D.  36.    The  Marine  In-      Dongl.  419 ;  1  Marshall,  Ins.  326. 
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Sect.  243. 


Stainbank  r. 
Fenning. 


Seamen's 
wages  not 
insurable. 

The  maritime 
law  of 
England. 


the  ma8tery  held  that  the  lender  could  not  recover  under  a  policy 
"on  hottomry  "  (n).  The  Court  of  King's  Bench,  in  error, 
admitted  that,  had  the  Court  of  Common  Pleas  been  correct 
in  their  construction  of  the  instrument,  the  policy  as  framed 
would  not  have  oovered  the  interest  of  the  lenders  (o). 

The  master  of  a  ship  borrowed  money  in  a  foreign  port  for 
necessary  repairs  and  disbursements,  to  secure  which  he  drew 
bills  on  his  owner,  and  executed  what  purported  to  be  an 
hypothecation  of  ship,  cargo,  and  freight.  By  this  instrument 
the  lender  forbore  all  interest  beyond  the  amount  necessary 
to  insure  the  ship  and  cover  the  advances ;  and  the  master 
took  upon  himself  and  his  owner  the  risk  of  the  voyage, 
making  the  money  payable  at  all  events,  and  subjecting  the 
ship  to  seizure  and  sale  in  the  event  of  the  bills  being  refused 
acceptance  or  dishonoured.  The  Court  held,  that  as  this  was 
not  such  an  hypothecation  as  would  be  enforced  by  the  Court 
of  Admiralty,  the  merchant  had  no  insurable  interest  in  the 
ship  (p).  The  interest  was  described  in  this  policy  as  "  1,500/. 
advances  for  repairs  and  disbursements,  the  whole  valued  at 
1,675/.,  including  premiums  of  insurance."  Semite  that  this 
was  not  a  good  description  whether  the  insurance  was  to  be 
taken  as  on  the  ship  in  respect  of  the  advance,  or  on  the 
debt  (q). 

244.  Seamen  have  been  debarred  by  the  laws  of  most,  if 
not  of  all,  maritime  states  from  insuring  their  wages,  the 
reason  being  the  belief  that  such  an  insuranoe  might  tempt 
them  in  time  of  danger  not  to  exert  themselves  to  the  utmost 
for  the  preservation  of  the  ship.  By  the  law  of  England  it 
was  an  implied  condition  of  the  seaman's  contract  with  the 
shipowner  that  his  wages  were  dependent  on  the  earning  of 
freight  by  the  ship.     This  rule  was  generally  expressed  by 


(»)  Simondfl  *.  Hodgson  (1629),  6 
Bing.  114. 

(0)  See  remarks  of  Lord  Tenterden 
in  delivering  the  judgment  of  the 
Court  in  Simondfl  v.  Hodgson  (1832), 
3  B.  &  Ad.  67. 


(p)  Stainbank  r.  Fenning  (1851), 
11  0.  B.  67;  20  L.  J.  C.  P.  226 ; 
Stainbank*.  Shepard  (1853),  13  G.  B. 
418;  22  L.  J.  Ex.  341. 

(q)  11  0.  B.  74,  78. 
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saying  that  freight  is  the  mother  of  wages.  Therefore,  when  Sect.  344. 
a  ship  was  lost  in  the  course  of  a  voyage,  the  seaman  was 
usually  a  loser  to  the  extent  of  the  wages  already  earned  by 
him,  and  also  (except  when  he  obtained  another  ship)  in 
respect  of  the  wages  which  he  would  have  earned  during 
the  remainder  of  the  voyage.  Tet,  on  grounds  of  policy,  as 
has  just  been  said,  the  insurance  of  his  wages,  or  of  any 
commodities  which  he  was  to  receive  at  the  end  of  the  voyage 
in  lieu  of  wages,  has  not  been  permitted  (r). 

The  law  relating  to  the  earning  of  wages  was  altered  by  The  Merchant 
the  Merchant  Shipping  Act,  1854.  Wages  are  no  longer  Acts?"1* 
dependent  on  freight  being  earned,  and  seamen  are  now 
entitled,  in  the  event  of  the  ship  being  lost,  to  be  paid  their 
wages  until  the  time  of  the  loss  (#).  Thus  the  loss  of  the 
ship  cannot  now  be  the  immediate  cause  of  a  loss  of  wages 
already  earned.  Suoh  loss  of  wages  can  only  be  direotly  due 
to  the  inability  of  the  shipowner  to  pay  his  debt  to  the  sea- 
man ;  but  indirectly  it  may  be  caused  by  the  loss  of  the  ship, 
as  the  seaman's  lien  on  the  ship  for  his  wages  may  become 
valueless  (t).  But  the  loss  of  the  ship  may  still  involve  a 
loss  of  the  wages  which  the  seamen  would  have  earned  during 
the  remainder  of  the  voyage,  or  of  the  period  of  time  for 
which  they  were  engaged. 

Mr.  Maclachlan  has  raised  the  question  whether,  as  a  result  Are  wages 
of  the  alteration  in  the  law  made  by  the  Merchant  Shipping  ^J^ie  ? 
Aot,  1854,  seamen's  wages  are  now  insurable.     "The  old 
law,"  he  says,  "  barred  all  claim  to  wages  against  the  owner 
in  case  of  intermediate  loss  of  the  ship,  and  the  conventional 


(r)  Webster  v.  De  Tastet  (1797), 
7  T.  B.  157 ;  King  v.  Glover  (1806), 

2  B.  &  P.  N.  B.  206,  209,  210  ;  The 
Neptune  (1824),  1  Hagg.  Ad.  227, 
232,  239 ;  The  Lady  Durham  (1835), 

3  Hagg.  Ad.  196,  201 ;  1  Emerigon, 
c.  viii.  8.  10,  p.  235,  where  all  the 
learning  of  the  foreign  jurists  on 
this  point  is  collected.  So  in  the 
United  States,  Galloway  v.  Morris 
(1802),  3  Yeatee,  B.  445. 


(«)  17  &  18  Vict.  o.  104,  88.  183, 
184  ;  repealed  by  the  Merchant  Ship- 
ping Act,  1894,  and  therein  re- 
enaoted  by  ss.  156,  157. 

(t)  The  seaman  retains  his  lien  on 
the  wreck  (The  Neptune  (1824),  1 
Hagg.  Ad.  239) ;  but  he  has  no 
claim  for  his  wages  out  of  the 
owner's  insurance  on  the  lost  vessel. 
The  Lady  Durham  (1835),  3  Hagg. 
Ad.  196. 
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insurable* 


doctrine  of  their  non-insuralilitY  followed  from  this  as  a 
consequence  simply.  The  repeal  of  the  role,  then,  ought  to 
carry  with  it  the  consequence.  If  now  the  seaman's  title, 
under  the  new  law,  to  wages  up  to  the  time  of  the  loss 
operates  no  prejudice  to  the  ship  while  she  exists,  it  is  not 
likely  to  be  a  whit  more  prejudicial  to  the  owners'  interests, 
when  the  ship  no  longer  exists,  for  the  seaman  to  have  a 
claim  against  the  underwriter  to  wages  for  the  remainder  of 
the  Tovage"  vO. 

As,  however,  the  Merchant  Shipping  Act  does  not  deal  with 
the  law  in  respect  of  wages  far  the  remainder  of  the  voyage, 

it  is  rerr  doubtful  that  the  Act  would  he  held  to  have  had  the 

* 

desirable  effect  of  making  them  insurable  (x). 

Seamen  have,  however,  been  allowed  to  insure  any  goods 

which  they  may  have  purchased  with  their  wages  and  shipped 

««  cube**!/.    So  it  has  been  held  in  the  United  States,  that 

a  mariner,  who   has   the  privilege  of  carrying  a  certain 

quantity  of  goods*  may  insure  them  v-\ 

£45.  All  that  has  been  said  of  the  crew's  wages  applies  to 
all  officers  of  lower  rank  than  the  master,  e.g.,  the  mate  (a). 
The  master,  however,  is  regarded  as  a  person  of  too  much 
trust  and  character  to  he  rendered  indifferent  to  the  fate  of 
the  adventure  merely  by  having  secured  his  own  interest  in 
it.  He  may,  therefore,  insure  his  wages,  or  his  commissions, 
or  any  interest  he  may  have  in  the  vessel  as  part  owner  (b). 


s 


(«)  Arnould,  6th  ed.  p.  44. 

(z)  Mr.  Maclachlan,  who  had  con- 
sulted some  large  shipowners  in  the 
North  of  England  on  the  subject, 
added  the  following  note: — "I  think 
the  right  of  seamen  to  insure  their 
wages  and  effects,  and  the  encourage- 
ment of  the  practice  by  facilities 
being  offered  them  for  so  doing, 
would  improve  the  character  and 
habits  of  seafaring  men,  and  would 
increase  the  security  of  the  lives  and 
property  placed  in  their  care."  The 
Marine  Insurance  Bill,  1899,  s.  11, 
makes   seamen's   wages    insurable. 


In  France  seamen's  wages  have 
been  insurable  since  the  Law  of 
1885  (Code  de  Com.  art.  334),  and 
they  are  also  insurable  in  Belgium 
(Code,  Art.  168). 

(y)  1  Emerigon,  c.  viii.  s.  10, 
240;  1  Park,  11. 

(z)  Galloway  r.  Morris  (1802),  3 
Yeatesf  R.  445. 

(a)  Webster  r.  De  Tastet  (1797), 
7  T.  R.  157. 

(6)  King  v.  Glover  (1806),  2  B.  & 
P.  N.  R.  206 ;  Hawkins  v.  Twizell 
(1856),  5  E.  k  B.  883 ;  25  L.  J.  Q.  B. 
160. 
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No  insurance,  however,  can  be  effected  on  money  advanced   Sect.  245. 


to  the  captain  by  the  agent  of  the  shipper  in  the  course  of  the  But  money 

<■•  .  j/\  <■  i*  advanced  to 

voyage,  on  nis  personal  account  (<?),  and  a  policy  on  money  the  captain 
lent  to  the  captain,  payable  out  of  the  freight,  was  held  ^naTac^ount 

Void  (d) .  «  payable  out 

mi  •  •  of  freight,  is 

The  master  may  insure  his  personal  effects ;  they  must,  not  insurable, 
however,  be  specifically  mentioned,  and  are  not  protected  by  2£££f* 
a  policy  on  goods  (e).     There  is  no  decision  as  to  the  in-  Seamen's 

effects 

surability  of  seamen's  effects ;  but  it  is  submitted  that  the 
prohibition  against  insuring  wages  would  not  now  be 
extended  to  personal  effects,  especially  as  it  is  considered 
that  seamen  may  insure  merchandise  on  board  belonging  to 
them  (/). 

246.  In  recent  times  "  disbursements "  have  become   a  Disburse- 
common,  and  important,  subjeot-matter  of  insurance.     Inas- 
much,  however,  as  the  policies  are  usually  "  honour "  or 
"  p.  p.  i."  policies,  and  for  an  agreed  valuation,  they  have 
given  rise  to  comparatively  little  litigation,  and  there  is  con- 
sequently a  dearth  of  legal  decision  as  to  what  items  of  loss 
are  properly  recoverable  thereunder.     In  its  ordinary  sense,  a  Ordinary 
disbursement  means  an  expenditure  of  money.     In  this  sense  "foburse- 
it  may  be  said  that  all  expenditures  the  benefit  of  which  will  mento- 
be  lost,  or  the  object  of  which  will  be  frustrated,  by  marine 


(*)  Siffken  r.  Allnutt  (1813),  1 
M.  &  S.  39. 

(d)  Wilson  v.  Royal  Exch.  Ass. 
Go.  (1811),  2  Camp.  626. 

(e)  Duff  v.  Mackenzie  (1857),  3 
C.  B.  N.  S.  16  ;  26  L.  J.  C.  P.  313. 

(/)  After  seamen*  s  wages,  Arnould 
in  the  2nd  edition  (vol.  i.  p.  259) 
dealt  with  slaves  as  a  subject  of  in- 
surance. He  mentioned  that  the 
practice  of  insuring  slaves  as  articles 
of  traffic  was  prohibited  in  this 
country  in  1806  by  47  Geo.  3,  c.  36, 
s.  6.  They  must  therefore,  he  said, 
be  more  properly  classed  with  those 
subjects  the  insurance  of  which  is 
prohibited  by  the  positive  laws  of 

VOL.  T. 


our  own  country  than  with  those 
which  in  their  own  nature  are  not 
insurable.  Although  the  practice 
required  to  be  suppressed  by  a  posi- 
tive prohibition,  and  when  he  wrote 
was  still  permitted  in  other  states, 
"  it  will  yet  be  allowable  in  writing, 
as  an  Englishman  to  Englishmen," 
he  said,  "  to  consider  the  statute 
which  exterminated  the  practice  as 
a  mere  affirmation  of   the  law  of 

nature,  and  to  declare  that  a  man, 
whatever  be  his  race  or  colour,  can- 
not, from  the  nature  of  things,  be 
made  the  subject  of  insurance  as  an 
article  of  merchandise." 
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ingto 


perils  would  be  'properij  cowered  by  a  "dkbraement" 
policy,  and  these  alone  (^).  But  inaamich  as  money  expended 
eannot  be  itself  at  risk,  this  ntatemeiit  is  probably  subject  to 
the  qualification  that  a  disbursement,  to  be  insurable,  most 
be  represented  by  some  interest  in  the  tangible  property 
at  risk,  i\e\,  in  the  ship  or  the  property  on  board.  Yet 
it  was  recently  stated  by  Bigham,  J.,  that  the  term  is 
used  at  Lloyd's  in  a  sense  which  in  some  respects  is  un- 
doubtedly wider,  and  in  other  respects  is  probably  narrower, 
than  the  meaning  now  suggested.  The  learned  Judge  said 
that  it  was  a  "  compendious  term  commonly  used  to  describe 
any  interest  which  is  outside  the  ordinary  and  well-known 
interests  of  'hull/  *  machinery/  'cargo/  and  'freight/" 
and  that  it  would  cover  the  commission  and  brokerage  which 
the  managing  owners  and  insurance  brokers  of  a  ship  expected 
to  earn  in  the  future  (h).  Expected  commission  and  brokerage, 
however,  can  clearly  in  no  sense  be  said  to  be  expenditures; 
therefore,  if  the  learned  Judge  is  correct,  disbursements  must 
in  this  case  be  used  in  a  wider  sense  than  the  ordinary  mean- 
ing of  the  word.  On  the  other  hand,  the  learned  Judge 
intimated  that  the  term  does  not  include  all  expenditures,  but 
only  such  as  are  not  covered  ordinarily  by  insurances  on  hull, 
machinery,  cargo,  and  freight.  In  this  respect  the  meaning 
of  the  word  is  limited  by  the  learned  Judge  to  something  lees 
than  its  ordinary  meaning.  Such  a  limitation  may  be 
justified  on  the  ground  that  it  is  not  desirable  that  an  in- 


(g)  Where  *  charterer  who  had 
made  an  advance  of  freight  for  the 
ship's  purpose*  protected  himself  by 
a  policy  on  disbursement*,  it  was 
not  disputed  that  the  subject  was 
properly  described,  and  the  assured 
recovered,  Currie  v.  Bombay  Native 
Ins.  Co.  (1869),  L.  B.  3  P.  C.  72. 
It  is  not,  however,  usual  to  insure 
advanced  freight  as  disbursements. 
For  an  instance  of  an  insurance  on 
disbursements  made  to  cover  an 
expenditure  on  coal,  engine-room 
stores,  provisions  and  port  charges, 


see  Roddick  r.  Indemnity  Mutual 
Marine  Ins.  Co.,  [1895]  1  Q.  B. 
836  ;  2Q.B.  380.  The  editors  have 
been  informed  that  in  some  trades 
when  a  ship  has  sustained  damage 
and  been  repaired,  it  is  usual  for  the 
assured  to  effect  a  policy  on  "  dis- 
bursements "  against  total  loss  only, 

in  respect  of  the  repairs,  for  the 
benefit  of  his  underwriter,  who  in- 
variably pays  the  premium. 

(A)  Buchanan  v.  Faber  (1899),  4 
Com.  Gas.  223. 
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suranoe  on  disbursements  should  coyer  items  of  expenditure,  Sect.  246. 
such  as  the  cost  of  provisions,  equipment,  repairs,  permanent 
fittings,  which  it  is  the  practice  to  coyer  in  other  ways. 
Otherwise,  where  there  is  an  ordinary  policy  on  ship,  a  policy 
on  disbursements  would  create,  in  respect  of  such  items  at 
least,  a  double  insurance. 

247.  As  a  matter  of  fact,  polioies  on  disbursements,  which,  Object  of  dis- 
as  has  been  pointed  out,  are  usually  "  p.  p.  i."  polioies,  are  policies, 
largely  used  in  practice  to  insure  that  the  shipowner  may 
recover  additional  sums  in  respect  of  his  adventure  beyond 
the  amount  covered  by  his  insurances  on  ship  and  freight ; 
and  irrespective  of  any  particular  items  of  expenditure  or 
obligation  (*).    Suoh  insurances  are  probably  always  made 
against  total  loss  only.    Thus  the  object  of  the  assured  is  in 
reality  to    increase  the  insurance  on  the  ship  without  in- 
creasing the  valuation  in  the  policies  (j).      The  question  has 
reoently  been  raised — What  is  the  real  subject-matter  of  in- 
surance in  a   disbursement   policy?     The   answer  to  this 
inquiry  is  attended  with  some  difficulty,  especially  when  it  is 
sought  to  give  a  special  or  customary  meaning  to  the  word. 
It  can  only  be  proved  that  a  word  has  an  extraordinary  or 
technical  meaning  in  a  particular  trade  or  business  by  calling 
experts  engaged  in  suoh  trade  or  business  to  give  evidenoe 
that  such  peouliar  meaning  has  become  well  recognized  and 
established  by  general  usage.     But  inasmuch  as  nearly  all  Difficulty  in 
disbursement  policies  are  valued,  and  contain  the  p.  p.  i.  technical 
clause,  whereby  the  underwriter  agrees  that  he  will  not  oon-  ??SSbur8e^ 
tend  that  the  assured  has  no  interest  in  the  thing  insured  (in  meats." 


(i )  See  Gow,  232.  In  the  case  of 
steamers,  according  to  Mr.  Gow,  the 
policies  are  usually  on  time,  and,  as 
he  points  out,  a  time  policy  on  dis- 
bursements can  scarcely  be  intended 
to  insure  any  real  interest  in  dis- 
bursements. 

(J)  The  club  insurances  on  freight 
are  partly  of  a  similar  nature.  It  is 
commonly  provided  that  in  the  event 


of  the  loss  of  the  ship  the  amount 
insured  shall  be  deemed  the  ship- 
owner's interest  at  risk,  and  that  he 
shall  be  paid  suoh  amount  whether 
the  ship  be  laden,  in  ballast,  or  under 
a  time  charter.  Suoh  an  insurance 
is  clearly  a  wager  policy,  and  the 
interest  which  it  is  really  intended 
to  protect  is  not  the  freight,  but  the 
ship. 
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atci.S47.  effect  that  he  will  pay  the  amount  at  which  the  disbursements 
are  rained  without  any  inquiry  as  to  the  nature  of  the  claim), 
it  is  difficult  to  see  that  there  can  he  scope  for  sufficient  con- 
troversy on  the  subject  in  business  circles  to  establish  a 
technical  meaning  which  our  Courts  would  recognize. 
BaKcyoo  Usually  policies  on  disbursements  are  expressed  to  be  free 

again*  total    of  average.    In  the  case  of  Lawther  r.  Black  (£),  the  question, 
lo«  only,        ^^j^  ^  oovere^  ^y  a  policy  on  disbursements  "  warranted 

I  awtaap  av 

Black.  free  from  all  average,"  was  considered  by  Mathew,  J.     The 

assured  maintained  that  he  intended  by  such  a  policy  on  a 
voyage  to  South  America  to  insure  the  profits  which  he  ex- 
pected to  realize  from  the  homeward  voyage  of  the  ship. 
The  underwriter  maintained  that  a  policy  on  disbursements, 
warranted  free  from  all  average,  is,  by  custom,  an  extra  in- 
surance on  the  ship  against  total  loss  only,  and  he  called 
witnesses  to  prove  the  alleged  custom.  As  regards  the  con- 
tention of  the  assured,  the  learned  Judge  said  that  it  would 
be  a  straining  of  language  to  say  that  the  policy  covered  the 
expectation  of  profit  to  be  earned  on  the  homeward  voyage, 
though  he  was  not  prepared  to  say  that  such  an  interest  could 
not  be  protected  by  a  properly  worded  policy.  He  also  de- 
clined to  find  that  the  meaning  which  the  underwriter  said 
the  term  disbursements  had  acquired  by  custom  had  been 
proved  by  the  evidence.  He  then  proceeded  to  consider  a 
list  of  disbutsements  which  the  assured  had  produoed,  cover- 
ing stores,  port  dues,  dry  dock  and  painting  expenses,  rope- 
maker's  accounts,  and  the  cost  of  insurance.  A  part  of  this 
expenditure,  as  the  learned  Judge  pointed  out,  was  repre- 
sented either  by  stores  or  by  the  enhanced  value  of  the  ship. 
The  ship  had  not  been  lost,  and  there  was  no  clear  evidence 
as  to  what  had  become  of  the  stores  and  outfit.  He  there- 
fore held  that  there  had  not  been  a  total  loss  of  the  items 
mentioned  in  the  list  of  disbursements,  and  that  the  assured 
could  not  recover.  The  decision  is  thus,  to  some  extent,  an 
authority  for  the  proposition  that  a  policy  on  disbursements 
by  a  shipowner  covers  all  expenditures  of  money  incurred  in 

(£)  (1900)  6  Com.  Gas.  5 ;  now  under  appeal. 
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equipping  the  ship,  or  for  other  purposes  of  the  voyage.  If  Sect.  247. 
this  be  the  proper  construction  of  a  policy  on  disbursements, 
there  are  some  peculiarities  of  the  insurance  whioh  deserve 
notice.  An  expenditure  on  repairs  or  permanent  fittings  is 
represented  by  some  part  of  the  value  of  the  ship  at  the 
beginning  of  the  voyage ;  an  expenditure  on  stores  may  be 
represented  by  stores  on  board  at  the  time  of  the  loss,  which 
are  covered  in  a  polioy  on  the  body,  tackle,  &o.  of  the  ship  in 
the  common  form,  but  perhaps  not  in  a  policy  on  hull  and 
machinery  only  (/) .  Other  items,  again — suoh  as  payments  in 
respect  of  port  charges,  advances  of  wages — will  be  ultimately 
defrayed  out  of  freight ;  and  therefore,  if  there  be  some  freight 
at  risk  whioh  is  covered  by  insurance,  these  items  are  also  in- 
directly covered  by  the  polioies  on  freight.  The  result  is,  that 
there  may  often  be  in  fact,  though  not  in  form,  a  double  in- 
surance— i.e.,  where  the  ship  and  freight  are  already  fully 
covered  by  the  ordinary  polioies  on  ship  and  freight. 

It  has  been  suggested  that  an  insurance  on  disbursements 
is  in  reality  an  insuranoe  on  the  ship.  In  a  sense,  every 
marine  insuranoe  must  be  an  insurance  of  the  tangible 
property  exposed  to  maritime  perils  (m) ;  and  it  is,  no  doubt, 
correct  to  say  that  a  shipowner's  policy  on  disbursements  is 
an  insuranoe  of  part  of  his  interest  in  the  ship.  The  items  of 
expenditure  are  either  represented  by  part  of  the  value  of  the 
ship  as  a  chattel,  or  (as  in  the  case  of  port  charges,  advances 
of  wages)  by  a  temporary  enhancement  of  its  value  to  the 
shipowner  as  a  profit-earning  maohine  (»). 

(I)  See  ante,  s.  220.  on  disbursements  is  frequently  ez- 

(m)  See  post,  s.  318.  pressed  to  be  payable  only  in  ease 

(n)   A    difficult    question   which  of  the  actual  or  constructive  total 

arises  on  these  disbursement  polioies  loss  of  ship.    Frimd  facie,  total  loss 

against  total  loss  only  is  as  to  the  must  mean  total  loss  of  the  thing 

meaning  of  the  term  "total  loss."  insured.     If  the  thing  insured  be 

The  question  does  not  admit  of  a  not  the  ship  as  a  whole,  but  that 

satisfactory  answer,  because  it  is  at  part  of  the  value  of  the  ship  to  its 

present    quite    uncertain    what    is  owner  which  represents  the  expendi- 

covered    by    the    term    "  disburse*  ture,  this  construction  seems  to  be 

mente."  Underwriters  maintain  that  inadmissible,  unless  it  be  proved  that 

by  total  loss  is  meant  "  total  loss  of  the  words  "total  loss"  in  a  polioy 

the  ship,"  and  the  loss  under  a  polioy  on  disbursements  have  acquired  a 


294 


SUBJECTS  OF  1IABISE  I33CKA5CE.        [FAST  I. 


sabjeetsof 

m 

A  policy  on 
"biZsof 

€X£nADg£ 

will  not  cover 


fcgmDy 
mUs. 


248.  There  is  sometimes*  difficulty  in 
the  subject  of  the  insurance,  and  yet  substantial  accuracy  is 
requisite  in  every  case  where  a  specific  description  is  necessary. 

The  case  of  Palmer  r.  Pratt  is  an  extreme  illustration 
of  the  degree  of  accuracy  at  one  time  required  in  this  respect. 
The  policy  was  effected  u  upon  any  kind  of  goods  and  mer- 
chandise," &c,  in  the  common  printed  form,  for  a  Toyage 
from  London  to  Calcutta,  and  the  insurance,  by  a  memo- 
randum on  the  face  of  the  policy,  was  declared  to  be  u  on 
two  bills  of  exchange:"  as,  however,  it  appeared  that  the 
supposed  bills  were  drawn  on  a  contingency,  being  made 
payable  at  thirty  days  after  the  ship's  arrival  at  Calcutta,  the 
Court  held  that  such  instruments,  being  mere  waste  paper, 
were  improperly  described  as  bills  of  exchange,  and  that 
therefore,  on  this  ground,  their  value,  in  case  of  loss,  could 
not  be  recovered  under  such  a  policy  (/). 

As  Phillips  well  remarks,  "this  construction  was  very  strict 
on  the  assured,"  and,  as  a  precedent,  would  probably  not 
now  be  followed.  Lord  Campbell,  in  delivering  judgment  in 
the  case  of  Hall  r.  Janson,  appears  to  lay  down  a  far  more 
sensible  rule.  "Great  latitude,"  he  says,  "is  allowed  in 
describing  the  interest  on  a  policy  of  insurance,  provided  that 
the  nature  of  it  is  intelligibly  disclosed  "  (m). 


wen-known  technical  meaning  which 
limits  the  right  of  the  assured  to  re- 
oorer  to  cases  where  the  ship  itself 
has  been  lost.  If  the  intention,  of 
the  parties  (assuming  that  it  can. 
he  carried  out  by  a  policy  on  dis- 
bursements) is  to  effect  an  extra 
insurance  on  the  ship,  "  total  loss" 
may  well  mean  total  loss  of  the  ship. 
In  Lawther  r.  Black,  as  we  have  seen, 
the  underwriter  brought  forward  evi- 
dence of  a  custom  Tinder  which  a  dis- 
bursement policy,  when  against  total 
loss  only,  is  understood  to  be  on  the 
ship;  but  Mathew,  J.,  did  not  find  it 
necessary  to  decide  whether  the  evi- 
dence established  the  alleged  custom. 
The  question,  what  is  covered  by  a 


disbursement  policy  against  total  k 
only,  arose  also  recently  in  the  United 
States,  in  International  Nav.  Co.  r. 
Atlantic  Mat.  Ins.  Go.  (1900),  100  F. 
304.  Brown,  D.  J.,  after  hearing 
evidence  on  this  question,  held  that 
such  a  disbursement  policy  was  not 
"another  insurance  upon  the  pre- 
mises aforesaid,"  within  the  ™**"""g 
of  a  policy  on  the  ship  against  partial, 
as  well  as  total,  loss.  His  judgment 
has  been  affirmed  on  appeal. 

(/)  Palmer  r.  Pratt  (1824),  2  Bing. 
185.  A  strong  decision,  for  the 
underwriter  was  fully  informed  of 
the  real  facts  as  to  the  drawing  and 
payment  of  the  bills. 

(m)  Hall  v.  Janson  (1855),  4  E.  & 
B.  500, 509 ;  24  L.  J.  Q.  B.  97, 101. 
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The  ship  "  Leonidas  "  was  chartered  for  a  voyage  from  Sect.  348. 
Buenos  Ayres  to  Canton  and  back,  at  a  gross  sum  payable,  A  P^Jia  °n- 
not  as  freight  properly  so-called,  but  as  the  prioe  of  the  hire  turna"  will 
of  the  ship  for  the  voyage.  Part  of  this  sum  was  paid,  as  advance  by 
stipulated  by  the  charter-party,  by  the  charterer's  agents  at 
Canton,  to  cover  the  port  oharges  and  incidental  expenses  of 
the  ship  there.  The  charterers,  who  had  shipped  on  board 
the  vessel  at  Buenos  Ayres  a  large  sum  of  dollars  to  be  in- 
vested in  produce  at  Canton,  being  desirous  of  scouring  their 
interest  in  the  adventure,  caused  a  policy  to  be  effected,  in 
the  oommon  form,  for  the  proposed  voyage,  "  on  specie,  &o., 
shipped  on  board  the  *  Leonidas '  in  the  River  Plate,  and  on 
the  same  or  the  returns  thereof,  as  interest  might  appear,  in 
any  description  of  merchandise/'  &c.  The  Court  of  King's 
Bench  held,  that  under  a  policy  so  framed  the  assured  could 
not  recover,  in  addition  to  what  is  usually  recoverable  as  the 
value  of  goods  in  an  open  policy,  the  sum  paid  at  Canton, 
under  the  oharter-party,  for  the  port  charges,  &o.  (w).  Lord 
Tenterden,  however,  in  the  course  of  the  argument,  intimated 
that,  although  such  sum  could  not  be  recovered  under  a  mere 
polioy  on  merchandise,  yet  it  might  have  been  insured  as 
money  paid  for  shipment  of  goods  to  be  transported  to  Buenos 
Ayres  (o)  ;  and  in  delivering  the  judgment  of  the  Court  he 
said,  "  We  have  no  doubt  that  these  payments  might  have 
been  made  the  subject  of  a  special  and  distinct  insuranoe  "  (p). 

In  a  case  where  the  policy  described  the  insuranoe  to  be  a  polioy  "on 
"  on  money  advanced  on  aooount  of  freight,"  the  shipowner  2h£2oed  on 
was  allowed  to  recover  in  respect  of   advances  made  for  account  of 

r  .  freight"  will 

necessary  expenses  inourred  by  the  master  at  a  foreign  port  cover 
for  repairs,  and  loading  and  unloading  cargo,  on  the  terms  neCoB8aiy  re- 
that  the  loan  should  be  deducted  from  the  freight  or  repaid  V**1*  abroad> 
if  the  freight  were  not  ultimately  earned.    Lord  Campbell, 
delivering  the  judgment  of  the  Court,  said :  "  There  seems  no 
reason  why  the  money  advanced  may  not  be  insured  as 

(n)  Winter  v.  Haldimand  (1831),  (p)  JK*  658.    There  con  be  little 

2  B  <fe  Ad  649  doubt,  as  we  have  seen,  that  the  ad- 

vance might  have  been  insured  as 
<o)  Ibid.  664.  freight.    Ante,  s.  233. 
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Sect.  248.    freight,  as  well  as  the  money  to  grow  due  on  the  charter, 

which  is  undoubtedly  insurable  as  freight,  although   not 

properly  freight,  and  rather  the  price  of  the  hire  of  the  ship. 

Nor  do  we  see  how  we  can  be  called  upon  to  infer  that  the 

expression  i  money  advanced  on  account  of  freight*  necessarily 

indicates  that  the  insurance  is  effected  by  the  shipper,  and 

that  the  freight  paid  in  advance  is  at  his  risk,  not  at  the  risk 

and  bills         0f  th6  shipowner"  (#).     A  similar  policy  will  cover    bills 

against  drawn  abroad  against  freight  by  captains  and  accepted  by 

TGls   '  agents  here.     The  agents  in  this  country  of  foreign  principals 

having  accepted  bills  drawn  abroad  by  the  captain  of  a  -ship, 

taken  up  by  their  principals  for  a  general  cargo,  against 

freight,  it  was  held  that  they  had  an  insurable  interest  in 

respect  thereof,  and  that  such  interest  was  well  described  in 

the  polioy  as  "  an  advance  on  account  of  freight"  (r). 

Share  in  com-  249.  A  shareholder  in  the  Atlantic  Telegraph  Company, 
pajayuninsur-  ^efore  ^j  attempt  had  been  made  to  lay  the  cable  between 
the  Irish  and  American  coasts,  effected  a  policy  to  secure 
himself  against  loss  when  the  attempt  was  made ;  and  in  the 
valuation  clause  (the  policy  being  in  the  form  usual  at  Lloyd's) 
ooourred  the  only  specification  of  the  subject  of  insurance  in 
these  words  :  "The  said  ship,  &c,  goods  and  merchandise,  &c. 
*  *  *  are,  and  shall  be,  valued  as  on  one  1,000/.  share  in 
the  Atlantic  Telegraph  Company,  said  share  valued  at  1,100/." 
Stopping  here,  the  polioy  would  have  been  construed  as  being 
on  a  subject — a  share  in  a  oompany — incapable  of  exposure 
to,  and  consequently  not  oovered  by  a  polioy  against, 
maritime  risks.  But  this  other  sentence  followed :  "  In  case 
of  loss,  the  part  saved  to  be  sold  or  appraised  for  the  benefit 
of  the  underwriters."  The  Court,  regarding  the  whole  in  the 
light  of  these  latter  words,  held  that  it  was  a  polioy  on  the 
cable,  and  that  the  assured  under  the  circumstances  was 
entitled  to  reoover  for  an  average  loss  if  above  3  per  cent.  («). 

(?)  Hall  v.  Janson  (1855),  4  E.  &  («)  Paterson  v.  Harris  (1861),  1  B. 

B.  500  ;  24  L.  J.  Q.  B.  97.  &  S.  336 ;  30  L.  J.  Q.  B.  354.    There 

(r)  Wilson  v.  Martin   (1856),   11  was  no  plea  on  the  record  to  the  in- 

Ezoh.  684 ;  25  L.  J.  Ex.  217.  sorable  interest  of  the  claimant. 
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As  shares  in  an  incorporated  company  cannot  be  exposed  to  Beet.  249. 
maritime  perils,  it  seems  to  follow  that  they  consequently 
cannot  be  the  subject  of  maritime  insurance  (t)  ;  and  as  the 
shareholder  in  such  a  company  has  no  property  in  the  estate 
or  chattels  of  the  company,  such  a  chattel  as  the  Atlantic 
Gable,  though  exposed  to  maritime  perils,  cannot  for  him  be 
the  subject  of  a  valid  policy  (u).  But  it  has  been  held  that 
his  right  to  a  share  of  the  profits  of  such  a  company  gives 
him  an  insurable  interest  in  an  adventure  such  as  that  of 
laying  the  Atlantic  Cable,  which  interest,  by  the  use  of  suit- 
able language,  may  be  covered  by  a  policy  of  insurance. 

In  Wilson  v.  Jones  (t>),  a  shareholder  in  the  Atlantic  Tele- 
graph Company,  before  the  cable  had  been  laid,  effected  a 
policy  to  cover  his  interest  in  the  concern,  describing  the 
subject  of  insuranoe  in  a  cloud  of  ambiguous  words,  as 
follows : — "  The  said  ship,  &c,  goods  and  merchandises,  &c, 
for  so  much  as  conoerns  the  assured  by  agreement  between 
the  assured  and  assurers,  on  this  polioy,  are  and  shall  be 
valued  at  200/.  on  the  Atlantic  Cable,  value  say  on  twenty 
shares,  valued  at  10/.  per  share."  Then  on  the  margin,  over 
against  the  statement  of  perils  insured  against,  were  written 
these  words :  "  It  is  hereby  understood  and  agreed  that  this 
policy,  in  addition  to  all  perils  and  casualties  herein  specified, 
shall  cover  every  risk  and  contingency  attending  the  con- 
veyance and  successful  laying  of  the  cable."  Having  regard 
to  these  latter  words,  both  the  Court  of  Exchequer  and  the 
Court  of  Exohequer  Chamber  held  that  the  subject  intended 
to  be  insured  was  the  plaintiff's  interest  in  the  adventure,  and 
that  this  might  be  the  subject  of  a  valid  policy  of  marine 
insuranoe  (w). 

A  ship  is  now  frequently  the  property,  not  of  individuals  Share  in  com- 
(each  holding  severally  one  or  more  of  the  sixty-four  shares  §0^  °wmng* 

(t)  See  per  cur.  Paterson  v.  Harris  (w)  Ref  erenoe  was  made  by  Black- 

(1861),  1  B.  &  8.  364,  355 ;  30  L.  J.  b        ,    to  ^  htagaBi^  ol  j^^. 

OS    361  oo 

\«)  Qee'post,  s.  307.  renoe, J., in Barolayi;. Cousins (1802), 

(v)  (1866),  L.  R.    1  Exoh.  193  ;  2  East»  644 ;  **&  **  Luoena  v.  Crau- 

in  error  (1867),  L.  R.  2  Eich.  139.  ford  (1806),  2  B.  &  P.  N.  R.  301. 
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Sect.  849.  into  which  the  property  is  legally  divided),  but  of  a  limited 
company.  From  what  has  just  been  said,  it  appears  that  a 
shareholder  in  the  company  cannot  insure  his  shares  in  it 
against  maritime  risks.  Moreover  he  cannot,  apparently, 
effect  a  valid  insurance  on  the  ship  itself,  for  want  of  an 
insurable  interest (x).  Yet  the  oompany  may  be  a" single- 
ship  oompany,"  whose  only  asset  is  the  ship ;  she  may  not  be 
insured  or  may  be  inadequately  insured  by  the  oompany,  and 
her  loss  may  therefore  either  render  the  shares  valueless  or 
greatly  depreciate  their  value.  The  decision  in  Wilson  r. 
Jones  suggests  that  by  a  properly  worded  policy  a  share- 
holder can  protect  himself  against  loss  due  to  the  depreciation 
of  his  shares  consequent  on  maritime  perils  affecting  the 
ship. 

250.  A  shipowner  may  become  liable  to  pay  large  sums  in 
consequence  of  loss  of  life,  injury  to  person,  or  damage  to 
property  caused  by  the  improper  navigation  of  his  vessel. 
Sect.  506  of  the  Merchant  Shipping  Act,  1894,  expressly 
recognizes  the  validity  of  insurances  by  shipowners  against 
their  liability  to  pay  damages  for  such  loss  of  life,  injury  or 
damage,  in  the  cases  enumerated  in  sect.  503  of  the  Act  (y). 

In  policies  on  "  ship  "  it  is  now  usual  for  the  shipowner  to 
insure  himself  in  part  or  in  whole  by  the  collision  clause 
against  the  liability  to  pay  damages  in  consequence  of  a 
collision  between  his  ship  and  any  other  vessel,  and  against 
the  costs  of  litigation  arising  out  of  such  a  collision  (z). 

The  shipowner's  liability  to  pay  damages,  so  far  as  it  is 
not  covered  by  policies  in  the  ordinary  form,  is  usually 
insured  with  mutual  associations,  called  Protection  and 
Indemnity  Associations ;  and  there  are  some  other  risks  and 
liabilities,  not  within  the  scope  of  the  ordinary  insurances, 
which  are  also  undertaken  by  suoh  associations. 


Shipowner's 
liability  for 
loss  of  life, 
injury  and 
damage. 


(x)  Post,  s.  307. 

(y)  Ante,  s.  7. 

(z)  Ante,   8.   10.     Sometimes  the 
collision  clause  also  covers  liability 


for  damage  caused  by  the  ship  in- 
sured to  buoys,  moorings,  piers, 
bridges,  &o.  See,  e.g.,  Shelbourne 
v.  Law  Investment  and  Insurance 
Corporation  (1898),  3  Com.  Cas.  304. 
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251.  "Although  the  subject-matter  of   the  insurance,"    Sect.  851. 
says  Lord  Tenterden  (a),  "must  be  properly  described,  the  The  nature  of 
nature  of  the  interest  may  in  general  be  left  at  large."  the  assured 
"  But  in  all  cases  where  the  peouliar  nature  of  the  interest  g^^iiy  be 
alters    the   risk,"   says   Blackburn,    J.  (6),    "  it   may   be  deaoribed. 
properly  said  that  such  interest  is  the  subject-matter  of  the 
insuranoe ;  at  all  events,  there  is  great  force  in  the  argument 
that  the  nature  of  the  interest  should  be  stated  in  the 
policy." 

In  a  case  of  oapture  during  hostilities  with  this  country,  Prize, 
where  ship  and  freight  were  vested  in  the  Crown  and  the 
captors  had  no  interest  in  either,  nor  other  concern  in  respect 
of  the  same  beyond  a  mere  ohanoe  that  the  "King  might  be 
induced  to  give  them  something  out  of  the  produce  of  either 
or  both,  Lord  Ellenborough  says :  "  Supposing  such  a  chance 
insurable,  must  it  not  be  insured  specifically  as  such  chance  P 
Must  not  the  interest  be  so  described  in  the  policy  ?  Can  a 
man  who  has  no  right,  legal  or  equitable,  either  in  ship  or 
freight,  effect  an  insurance  on  either  merely  because  he  has 
a  chance  that  some  collateral  benefit  may  arise  to  him  if  the 
ship  and  cargo  should  arrive  in  safety  ?  »  (<,). 

On  the  contrary,  where  a  policy  expressed  to  be  "  5,000/. 
on  cotton  "  was  a  re-insurance,  but  it  was  not  so  expressed  on 
the  face  of  it,  nor  was  any  notice  of  this  fact  given  to  the 
underwriter,  the  Court  of  Appeal  held  that  the  interest  of 
the  assured  did  not  need  to  be  described.  "  The  assured  here 
had  a  direct  interest  in  the  safe  arrival  of  the  cotton,  not  in 
any  way  a  collateral  interest  in  something  else  after  the 
cotton  arrived.  It  was,  though  not  a  property  in  the  cotton, 
an  interest  in  the  cotton  created  and  evidenced  by  a  binding 
legal  contract  between  them  and  the  owners  of  that  cotton ; 
and  if  the  mode  in  which  they  acquired  that  interest  had  been 

(a)  In  Crowley  t>.  Cohen  (1832),  3  termination  of  a  lis  pendent,  which 
B.  &  Ad.  478,  485.  began  as  Craufurd  t\  Hunter  (1798), 

(b)  In  Mackenzie  v.  Whit  worth,  8    T.    R.    13,  and  re-appeared  as 
on  appeal  (1875),  1  Ex.  D.  36,  42.  Lucena  v.  Craufurd  (1802),  3  B.  ■& 

(e)  In  Routh  v.  Thompson  (1809),      P.  75  ;  S.  C.  (1806),  2  B.  &  P.  N.  R. 
11  East,  428,  433.     This  was  the      269. 
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Sect.  251. 


The  extent  of 
the  interest 
need  not  be 
specified. 


Interest  in 
ship  and 
freight. 


Cases  on  role 
that  interest 
need  not  be 
specified. 


stated  in  the  policy,  it  would  have  in  no  way  altered  the  effect 
of  the  defendant's  contract,  which  would  still  have  remained 
a  contract  to  indemnify  against  all  damage  sustained  by  the 
cotton  in  consequence  of  any  of  the  perils  insured  against "  (d). 
The  extent  of  the  interest  of  the  party  insuring  need  never 
be  specified  in  the  policy,  for  it  is  a  well-established  rule 
that  a  party  interested  only  to  a  certain  extent  in  property, 
which  he  owns  in  common  with  others,  may  effect  insurance 
generally  without  specifying  his  interest,  and  will  recover 
for  such  interest  as  he  has  (e).  Thus,  a  mortgagee  may 
recover  under  a  policy  on  ship  to  the  extent  of  his  mort- 
gage (/) ;  or  one  of  several  part-owners  of  a  ship  may  insure 
the  freight  generally  without  specifying  what  share  he  has  in 
the  ship,  and  he  may  declare  generally  and  recover  for  such 
interest  as  he  has  (g). 

252.  The  above  positions  have  received  abundant  illustra- 
tion in  the  jurisprudence  of  this  country  and  the  United 
States  (k).  Thus,  with  regard  to  the  nature  of  the  interest, 
Lord  Mansfield,  in  the  case  of  Glover  v.  Black,  after  deciding, 
solely  on  the  ground  of  the  usage  of  merchants,  that  the 
interest  of  the  lender  on  bottomry  and  respondentia  must  be 
specifically  described  in  the  policy,  adds :  "  But  we  by  no 
means  say  that,  under  an  insuranoe  on  goods  at  large,  a  man 
may  not  be  permitted  to  give  in  evidence  a  mortgage  or  other 
special  lien "  {%).  "I  admit,"  says  Park,  J.,  "  that  a  party 
who  has  only  a  special  interest  in  goods  may  recover,  in 
respect  of  that  interest,  on  a  general  insurance  "  (£). 

One  of  the  first  cases,  in  direct  illustration  of  this  point,  is 


id)  Mackenzie  v.  Whitworth  (1875), 
1  Ex.  D.  36,  44 ;  below,  L.  R.  10 
Ex.  142.  Sect.  27  of  the  Marine  In- 
surance Bill,  1899,  declares  that  a 

policy  effected  by  way  of  re-insur- 
ance must  specify  that  it  is  a  re- 
insurance. 

(<?)  The  principle  is  laid  down,  1 
Emerigon,  c.  x.  s.  1,  p.  299. 


(/)  Irving  v.  Richardson  (1831), 
1  Mood.  &Rob.  168  ;  2  B.  &  Ad.  193. 

(g)  Rising  v.  Burnett  (1798),  2 
Marshall,  Ins.  738. 

(/*)  See  1  Phillips,  ss.  421  et  seq.y 
for  the  oases  in  the  United  States. 

(i)  Glover  v.  Black  (1863),  1  W. 
Bl.  423  ;  see  also  3  Burr.  1401. 

(*)  Palmer  v.  Pratt  (1824),  2  Bing. 
192. 
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that  of  Carruthers  v .  Shedden,  in  which  it  appeared  that  a  Sect.  353. 
general  insurance  "  on  ooffee  "  had  been  effected  by  a  London 
broker, "  by  order  and  for  account  of  N.  D.  &  Co.,"  a  London 
mercantile  firm,  who  were  interested  as  part  owners  with 
others  in  seven-tenths  of  the  ooffee,  but  who  had  also  an 
insurable  interest  in  the  whole  of  it  as  consignees  of  the 
cargo,  and  as  having  a  lien  on  the  whole  for  advances.  The 
Court  held  that,  under  the  general  form  of  policy,  N.  D.  & 
Co.  might  protect  any  or  all  of  these  different  species  of 
interest;  that  the  nature  of  the  several  interests  need  not  be 
expressed  in  the  policy ;  and  that  the  assured  were  not  bound 
to  elect  on  whioh  they  would  proceed  (/). 

Upon  the  same  principle,  a  general  policy  "  on  goods  "  (m) 
has  been  held  sufficient  to  cover  the  interest  of  carriers  on 
goods  entrusted  to  their  care,  60  as  to  protect  them  against 
loss  arising  from  damage  done  to  such  property  by  the  perils 
insured  against,  whereby  they  were  obliged  to  make  com- 
pensation to  the  owners,  and  were,  besides,  put  to  other 
expenses  (n).  It  was  objeoted  that  suoh  a  policy  could  not 
cover  such  an  interest,  sinoe  it  merely  purported  to  protect 
goods  against  the  usual  risks  to  whioh  the  owners  of  goods 
are  liable ;  whereas  the  loss  alleged  was  one  arising  out  of 
plaintiff's  liability  to  a  risk  to  whioh  carriers  are  liable.  But 
the  Court,  although  Lord  Tenterden  admitted  that  it  might 
have  been  better  if  the  policy  had  expressly  shown  that  the 


(/)  Carruthers  v.  Shedden  (1815), 
6  Taunt.  16 ;  S.  C,  1  Marshall,  R. 
416. 

(m)  The  policy,  whioh  was  in- 
tended to  cover  the  interest  of  plain- 
tin's,  as  barge-owners,  in  the  pro- 
perty carried  to  and  fro  for  hire  in 
their  barges  for  a  year,  was  a  com- 
mon printed  form  of  policy  on  ship 
and  goods,  filled  up  and  altered  in  a 
very  clumsy  manner  so  as  to  adapt 
it  to  the  object  in  view.  By  it  the 
plaintiffs  were  insured  for  twelve 
months  "by  canal  navigation  boats, 
containing  goods,  at  work  between 


London,  Wolverhampton  and  Bir- 
mingham, &o.,  backwards  and  for- 
wards, and  in  any  rotation,  upon 
goods,  and  on  the  body  and  tackle, 
&c,  on  thirty  boats,  as  per  margin." 
In  the  valuation  clause  it  was  de- 
clared that  the  subject  of  insuranoe 
was  agreed  between  the  parties  to 
be  "twelve  thousand  pounds  on 
goods  as  interest  shall  appear  here- 
after." 

(«)  Crowley  v.  Cohen  (1832),  3  B. 
&  Ad.  478 ;  8.  P.,  Joyce  v,  Kennard 
(1871),  L.  R.  7  Q.  B.  78. 
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fcct-gftg.  object  was  to  indemnify  the  plaintiffs  as  carriers,  woe  yet 
unanimously  of  opinion  that  it  was  sufficient  in  its  present 
form,  on  the  ground  that  it  is  only  nouwuy  to  state 
accurately  the  subject-matter,  not  the  interest  which  the 
assured  has  in  it  (o). 
Themleinthe  The  decisions  upon  this  subject  in  the  United  States  goto 
k  to  the  same  the  full  extent  of  the  English  law;  and  the  doctrine  seems 
to  be  established  there,  that  a  mortgagee  may  insure  the 
subject  of  the  mortgage,  either  generally  or  under  a  direct 
description,  without  specifying  his  interest  to  be  that  of  a 
mortgagee  Q>). 


(o)  In  Joyce  v.  Kennard,  fmprm, 

stated  in  the  policy. 

the  fact  that  the  insurance  was  off 

(p)  See  the  cases  collected,  1  Plnl 

a  earner9*  interest  was  specifically 

lips,  Ins.  as.  419  tt  «f . 
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SECT. 

Insurable  Interest  generally    . . 

253—260 
Insurable  Interest  of  Shipowner 

and  Charterer  in  Ship   261 

Insurable  Interest  of  Shipowner 

and  Charterer  in  Freight .... 

262—279 
Shipowner's  Insurable  Interest 

in  Liabilities    280 

Insurable  Interest  of  Vendors 

and  Vendees    281—286 

In  Profits. 287,  288 

Of  Lenders  and  Borrowers  on 

Bottomry  and  Respondentia 

289,  290 
Of   Consignees,  Factors  and 

Agents 291—297 


BEOT. 

Insurable  Interest  of  Mortgagors 

and  Mortgagees 298,  299 

Of  Trustees 300 

Of  Captors  and  Prize  Agents 

301—306 
Of  Shareholders 307 

Of  Masters  and  Mariners  ....  308 

Of  Carriers 309 

Miscellaneous   Cases  of  Insur- 
able Interest    310 

Wager  Policies  311—321 

Re-insurance 322 — 328 

Insuring  the  Underwriter's  Sol- 

yenoy    329 

Double  and  Over  Insuranoe. . . . 

330—336 


253.  It  is  obvious  that  a  contract  whioh  purports  to  pro-  Of  insurable 
vide  an  indemnity  for  the  assured  against  loss  becomes,  when  generally, 
perverted  to  the  purposes  of  one  who  has  no  interest  in  the 
subject  insured  in  respect  of  which  he  can  suffer  loss,  nothing 
better  than  a  bet  or  wager  upon  the  event  of  the  voyage  or 
adventure  described  in  the  policy.  Suoh  policies,  with  no 
interest  to  justify  the  assured  in  making  them,  came  into 
frequent  use  in  the  reign  of  Charles  the  Second,  and  in  the 
time  of  Queen  Anne  our  Courts  of  Justice  unfortunately 
pronounced  them  to  be  valid  and  legal.  An  Act  of  Parlia- 
ment (19  Geo.  2,  o.  37)  afterwards  declared  them  illegal  in 
respect  of  British  ships  and  their  cargoes,  and  thus  reduced 
the  policy  once  more  to  a  contract  of  indemnity  (a). 

(a)  As  to  the  wager  policies  whioh  are  not  affected  by  this  statute,  see 
pott,  ss.  813,  314. 
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Sect.  253.  The  interest  which  it  is  thus  necessary  for  a  party  to  have, 
before  he  can  effect  an  available  insuranoe  on  his  own  account 
and  for  his  own  benefit,  is  called  an  insurable  interest. 

Description  of      254.  It  is  very  difficult  to  give  any  definition  of  an  insurable 

insurable  .  .  i 

interest.  interest ;  but  it  may  be  stated,  as  the  fair  result  of  the  cases, 

that,  in  order  to  have  an  insurable  interest,  it  is  not  necessary 
to  have  an  absolute  vested  ownership  or  property  in  that 
which  is  insured :  it  is  sufficient  to  have  a  right  in  the  thing 
insured,  or  to  have  a  right  or  be  under  a  liability  arising 
out  of  some  contract  relating  to  the  thing  insured,  of  such  a 
nature  that  the  party  insuring  may  have  benefit  from  its 
preservation,  or  prejudice  from  its  destruction  (b). 
Lawrence,  J.,  An  insurable  interest  is  thus  described  by  a  Judge  of  the 
Cranfurd.  highest  legal  reputation : — "  A  man,"  says  Lawrence,  J.,  "  is 
interested  in  a  thing  to  whom  advantage  may  arise  or  prejudice 
happen  from  the  circumstances  which  may  attend  it;  and 
whom  it  importeth  that  its  condition  as  to  safety  or  other 
quality  should  continue.  Interest  does  not  necessarily  imply 
a  right  to  the  whole  or  part  of  the  thing,  nor  necessarily  and 
exclusively  that  which  may  be  the  subject  of  privation,  but 
the  having  some  relation  to,  or  concern  in,  the  subject  of  the 
insurance ;  which  relation  or  oonoern,  by  the  happening  of 
the  perils  insured  against,  may  be  so  affected  as  to  produce  a 
damage,  detriment  or  prejudice  to  the  person  insuring.  And 
where  a  man  is  so  oiroumstanced  with  respect  to  matters 
exposed  to  certain  risks  and  dangers  as  to  have  a  moral 
certainty  of  advantage  or  benefit  but  for  those  risks  and 
dangers,  he  may  be  said  to  be  interested  in  the  safety  of  the 
thing.  To  be  interested  in  the  preservation  of  a  thing  is  to 
be  so  circumstanced  with  respect  to  it  as  to  have  benefit  from 
its  existence,  prejudioe  from  its  destruction.  The  property  of 
the  thing  and  the  interest  derivable  from  it  may  be  very 

(b)  See  the  dicta  of  Lawrence,  J.,  ception  in  the  case  of  captors  to  the 

in  Lucena  v.  Cranfurd  (1806),  2  B.  ^  ^  ^  inBaiMe  ^rert  de* 
&  P.  N.  R.  302  ;  and  of  Lord  Eldon, 

ibid.  321 ;  Crowley  v.  Cohen  (1832),  &***  on  *°me  n*ht  "^^  to  *■* 

3B.  &Ad.  478.    For  a  possible  ex-  thing  insured,  see  poet,  ss.  301— 303. 
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different.    Of  the  first  tlie  prioe  is  generally  the  measure ;  hut   Sect.  254. 
by  interest  in  a  thing,  every  benefit  and  advantage  arising 
out  of  or  depending  on  suoh  thing  may  be  considered  as  being 
comprehended  "  (c) . 

255.  The  plainest  instance  of  an  insurable  interest  is  the  Ownership  of 
ownership  of  a  chattel.  The  variety  of  ways  in  which  this  be  indefinitely 
ownership  may  be  modified  suggests,  again,  the  various  ques-  m 

tions,  some  of  them  of  considerable  nicety,  by  which  the 
inquiry  as  to  the  insurable  interest  of  the  assured  may  be 
•  perplexed.  The  chattel  owned  may  be  held  in  trust ;  or  may 
be  subjected  to  incumbrances,  such  as  mortgages  and  liens ; 
or  to  rights  in  other  persons,  as  by  deed  of  demise  or  contract 
of  charter-party ;  or  it  may  be  sold  under  a  reservation  of 
rights  or  liabilities  in  the  vendor ;  or  may  be  possessed  so 
conditionally  (d)  as  to  be  liable  to  defeasance  at  the  will  of 
another;  or  to  seizure  for  a  forfeiture  inourred  before  the 
voyage  described  in  the  policy  (e).  In  all  these  instances  an 
insurable  interest  undoubtedly  exists,  and  independent  in- 
surable interests  may  co-exist,  in  several  persons  at  the  same 
time ;  but  whether  under  certain  circumstances  an  insurable 
interest  does  exist  in  a  particular  person  may  be  a  somewhat 
difficult  question. 

256.  A  vested  interest  in  possession  is  not  necessary  to  give  Vested  in- 
the  right  of  insuring.    An  expectancy,  coupled  with  a  present  session  not 

necessary. 


(c)  Lnoena  v.  Cranfurd  (1806),  2 
B.  &  P.  N.  R.  269,  302 ;  see  also 
the  same  learned  Judge's  decision  in 
Barclay  v.  Cousins  (1802),  2  East, 
644  ;  also  1  Marshall,  Ins.  101,  102  ; 
1  Phillips,  Ins.  ss.  172  et  uq.;  3 
Kent,  Com.  276,  277.  It  may  be 
remarked  that  some  of  these  obser- 
vations of  Lawrence,  J.,  are  more 
applicable  to  insurances  on  tan- 
gible objects  than  to  insurances  on 
such  subjects  as  disbursements  or 
oommissions.  It  may  also  be  re- 
marked that  the  statement,  that 
benefit   from   the    existence    of    a 

VOL.  I. 


thing,  or  prejudice  from  its  destruc- 
tion, gives  an  insurable  interest,  can 
only  be  accepted  with  the  limitation 
that  there  must  be  some  legal  rela- 
tionship between  the  assured  and 
the  thing  insured.  See  the  Marine 
Insurance  Bill,  1899,  s.  5  (3). 

(d)  Per  Lord  EUenborough,  Stir- 
ling v.  Vaughan  (1809),  11  East, 
619,  629. 

(e)  Wilkes  v.  People's  Eire  Ins. 
Co.  (1859),  19  N.  Y.  184 ;  1  Phillips, 
b.  195 ;  per  Lord  Eldon,  Luoena  v. 
Craufurd  (1806),  2  B.  &  P.  N.  B. 
319,  320. 

X 
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Sect.  258.  existing  title  to  that  out  of  which  the  expectancy  arises,  is  an 
insurable  interest.  Inchoate  rights  founded  on  titles  subsisting 
at  the  time  of  loss  are  insurable  interests :  thus  freight,  payable 
either  on  the  arrival  of  the  goods  or  under  a  charter-party,  id 
insurable  by  the  shipowner,  provided  his  title  to  the  freight  has 
accrued,  so  that  only  the  intervention  of  the  maritime  perils 
will  in  the  ordinary  course  prevent  him  from  earning  it.  Thus, 
again,  profits  expected  to  arise  out  of  the  sale  or  disposal  of 
the  goods  on  their  arrival  are  insurable  by  the  owner  of  the 
goods,  provided  that  but  for  the  perils  of  the  voyage  a  profit 
will  be  made  on  them.  Again,  commissions  the  earning  of 
whioh  will  be  prevented  only  by  the  perils  of  the  voyage  are 
insurable,  though  there  is  generally  a  total  absence  of  owner- 
ship of  the  chattel  from  which  the  commissions  are  derivable. 
In  fact,  every  kind  of  interest  that  may  subsist  in,  and  be 
dependent  upon,  things  exposed  to  the  dangers  to  which 
mercantile  adventures  are  subjected  may  be  protected  by  a 
policy  of  insurance  effected  on  account  and  for  the  benefit  of 
those  who  are  so  far  interested  in  the  things  thus  exposed  to 
sea  risks  as  to  have  a  benefit  from  their  preservation,  or 
damage  from  their  destruction  (/). 

Theexpecta-  257.  But  although  a  vested  interest  in  possession  is  not 
peSationLs  "  necessary  to  entitle  a  party  to  insure  on  his  own  account,  yet 
able^terwt"  w^ere  &e  interest  insured  is  the  expeotancy  of  benefit  to  arise 
out  of  the  safe  arrival  of  some  subject  of  insurance,  a  title  to 
such  subject  must  be  subsisting  in  the  assured  at  the  time  of 
loss  to  enable  him  to  recover  (g).  The  expectation  of  benefit 
to  arise  from  some  subject  in  whioh  the  party  insuring  is  not 
actually  interested,  but  only  expects  to  be  interested,  is  the  mere 
expectation  of  an  expectation,  and  is  not  an  insurable  interest. 
Such  would  be  the  expectation  of  commissions  to  arise  out  of 
the  sale  and  disposal  of  a  homeward  cargo  not  contracted  for 


(/)  See  the  opinions  of  the  Judges  Lords  in  Luoena  v.  Craufurd  (1806), 

generally,  and  of  Lawrence,  J.,  in  2  B.  &  P.  N.  R.  289 — 310. 
particular,  on  the  fifth  question  sub-  (g)  For  a  possible   exception  to 

mitted  to  them   by  the  House  of  this  principle,  Bee  post,  ss.  301 — 303. 
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at  the  time  of  the  ship's  loss  (A).     So  also  the  expectation  of   Sect.  257. 
profit  to  arise  out  of  the  sale  of  goods  which  have  neither  Expectation 
vested  nor  will  vest  on  arrival  in  the  party  insuring,  under  goods. 
any  legal  contract,  is  not  an  insurable  interest  (i). 

A  liability  in  case  of  the  loss  of  a  thing  gives  an  in-  Insurable  in- 
surable interest  in  the  thing  to  the  person  on  whom  the  from  a 
liability  rests.     Thus,  the  liability  of  carriers  or  of  insurers  to  liabilitJr- 
compensate  or  indemnify  in  respect  of  losses  affecting  pro- 
perty carried  or  insured  by  them  is  an  interest  in  the  property 
which  is  insurable  (k). 

258.  In  all  oases,  indeed,  whatever  may  be  the  nature  of  The  interest 
the  interest  insured,  it  must,  in  order  to  entitle  the  assured  gieting  at  the 
to  recover  on  the  policy,  be  a  subsisting  interest  during  the  tune      06*' 
risk  (/),  and  until  and  at  the  time  of  the  loss.     Formerly 
the  rule  was  laid  down  to  be  that  the  assured  must  also  be 
interested  at  the  time  of  effecting  the  policy  (m) ;  but  it  is 
now  established  that  an  insurable  interest  subsisting  during 
the  risk  and  at  the  time  of  loss  is  sufficient;  indeed,  it  is 
every  day's  practice  to  effect  insurances  in  which  the  allega- 
tion of  interest  at  the  time  of  effecting  the  policy  could  not 
be  made  with  any  degree  of  truth,  as,  for  instance,  where 
goods  are  insured  on  a  return  voyage  long  before  they  are 
bought  (n). 

It  must,  however,  be  alleged,  and,  if  traversed,  be  proved 

(A)  See  Buchanan  v.  Faber  (1899),  the  assured  to  recover,  the  loss  must 

4  Com.  Cas.  223.  have   been    during    the   risk—  i.e., 

(i)  Stockdale  v.  Dunlop  (1840),  6  within  the  limits  of  place  or  time 

M.  &  W.  224.  prescribed  in  the  policy ;  and  it  is 

(k)  Crowley  v.  Cohen  (1832),  3  B.  surely  immaterial  whether  the  in- 

&  Ad.   478  ;    Mackenzie  v.  Whit-  terest   came  into    existence  at  the 

worth  (1875),  1  Ex.  D.  36.    So  the  moment  of  the  loss  or  at  some  time 

liability  of  captors  to  pay  costs  and  before.    The  Marine  Insurance  Bill, 

oharges  if  they  had  taken  possession  1899,  s.  6  (1),  merely  states  that  the 

improperly,  and  also  their  liability  assured  must  be  interested  at  the 

to  render  back  property  which  should  time  of  the  loss, 

turn  out  to  be  neutral :  per  Lord  (m)  Lucena  v.  Craufurd  (1806),  2 

Eldon  in  Lucena  v.  Craufurd  (1806),  B.  &  P.  N.  B.  295  ;  see  also  Marsh 

2  B.  &  P.  N.  B.  323.  i>.  Robinson  (1804),  4  Esp.  98. 

(/)  The  words  "  during  the  risk  "  (n)  Rhind  v.  Wilkinson  (1810),  2 

are  really  superfluous;  for,  to  enable  .  Taunt.  237. 

x2 
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Sect.  258.  in  all  cases,  that  the  party  on  whose  account  and  for  whose 
benefit  the  policy  was  made  was  interested  in  the  subject  of 
insurance  during  the  risk  and  at  the  time  of  loss.  Where, 
therefore,  interest  being  averred  in  three  part  owners  of  a 
ship,  it  appeared  that  one  of  them  had,  before  the  loss,  parted 
with  his  share  to  one  of  the  other  part  owners,  it  was  held 
that  there  was  no  right  of  action  in  the  three  jointly  (0).  If, 
however,  the  party  in  whom  interest  is  averred  has  parted 
with  his  interest  after  the  loss,  the  underwriter  cannot,  on 
that  ground,  resist  his  claim  on  the  policy  (p). 

Loss  of  goods       259.  The  rule,  that  the  party  insuring  must  be  interested 

before  interest     a    at_      x»  j»    1  j  1.  i  1.  ij 

acquired  may  a^  ^e  ™me  of  loss,  does  not  apply  so  as  to  preclude  a 
be  recover-  party  who  has  become  interested  in  goods  after  the  com- 
mencement of  the  risk  from  recovering  for  an  average  loss 
on  such  goods  which  occurred  before  his  interest  commenced, 
when  the  loss  in  question  falls  on  him.  Accordingly  it  was 
held,  in  an  action  for  an  average  loss  under  a  policy  on  goods 
"  lost  or  not  lost,"  that  it  was  no  answer  to  aver  that  the 
interest  in  the  goods  was  not  aoquired  till  after  the  loss,  it 
being  at  the  same  time  admitted  that  the  plaintiff  had  an 
interest  in  such  goods  during  the  voyage  to  the  amount 
insured  (q). 
Defeasible  A  defeasible  interest  is  insurable.      Thus,  the  right  of 

be  insured*7  oaptors  to  their  prize,  under  the  Prize  Acts,  was  held  to  be 
an  insurable  interest  before  condemnation,  though  defeasible, 
before  that  event,  by  the  release  of  the  Crown,  or  by  sentence 
of  restoration  (r). 

The  power  to  260.  The  power  to  abandon  has  been  suggested  as  a  test  of 
suffgestedtest  v*31  insurable  interest ;  but  it  is  not  a  certain  criterion,  as  there 
of  insurable     are  insurable  interests  in  things  which  from  their  nature  are 

interest.  ° 

incapable  of  abandonment,  as  profits,  disbursements,  bottomry, 
and  respondentia  (s).     If,  however,  the  nature  of  the  subjeot 

(0)  Powlesc.  Innes  (1843),  11  M.  M.  &  W.  296. 

&  W.  10.  (r)  Stirling  v.  Vaughan  (1809),  11 

(p)  Sparkes  v.  Marshall  (1836),  2  East,  629. 

Bing.  N.  C.  774.  (*)  See  the  opinions  of  the  Judges 

(?)  Sutherland  v.  Pratt  (1843),  11  generally,  and  of  Lawrence,  J.,  in 
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admits  of  abandonment,  an  inoapaoity  to  abandon  certainly    Beet.  260. 

shows  a  want  of  insurable  interest  in  the  subject  of  insuranoe 

at  the  time  of  the  loss ;  for  an  abandonment  is  nothing  else 

than  a  divesting  out  of  the  assured  of  all  the  interest  he  had 

in  the  thing  insured  at  the  moment  of  the  loss,  on  condition 

of  his  being  paid  by  the  underwriters  the  whole  amount  of 

the  insuranoe  (t). 

An  interest,  in  order  to  be  insurable  against  particular  Interest  must 
perils,  must  be  such  as  to  be  immediately,  and  not  only  by  IkUetotL 
way  of  consequence,  affected  by  those  perils.    Thus,  if  profits,  perija  m«nred 
by  evidence  of  the  state  of  the  market,  would  have  been 
secured  but  for  the  loss  of  the  goods  on  the  voyage,  com- 
missions but  for  the  same  calamity,  freight  but  for  the 
disabling  of  the  ship  by  the  perils  of  the  sea,  they  are  in- 
surable.    A  person,  however,  who  advances  money  in  this 
country  to  a  British  shipowner  for  the  repair  of  his  ship 
acquires  thereby  no  insurable  interest,  unless  the  money  be 
secured  by  some  such  legal  interest  in  the  vessel  as  a  mort- 
gage, or  bottomry  lien,  and  yet  the  loss  of  the  ship  may  by 
way  of  consequence  involve  the  loss  of  the  money  (w). 

261.  The  owner  has  in  all  cases  an  insurable  interest  in  Insurable  in  - 
the  ship.    Even  where  he  lets  her  out  under  a  contract  of  owner  and  P" 
affreightment  to  a  charterer  who  covenants,  in  case  of  loss,  ^^2!er 
to  pay  him  her  full  value,  he  has  a  right  to  insure  to  the 
full  amount ;  for  he  is  not  bound  to  trust  exclusively  to  the 
credit  of  the  charterer  (x).    The  charterer  also  has,  in  such 
case,  an  insurable  interest  in  the  ship  to  the  full  extent  of 
his  liability.     Thus,  in  the  United  States,  where  the  owner 


particular,  on  the  fifth  question  sub- 
mitted to  them  by  the  House  of 
Lords  in  Lucena  v.  Craufurd  (1806), 
2  B.  &  P.  N.  B.  289—310  ;  see  also 
the  opinion  of  Lord  Eldon,  ibid. 
316—327. 

(t)  See  the  observations  of  Law- 
rence, J.,  in  Lucena  v.  Craufurd 
(1806),  2  B.  &  P.  N.  B.  312 ;  and 
Conway  v.  Gray  (1809),  10  East, 
536,  where  the  want  of  power  to 


abandon,  and  the  absence  of  insur- 
able interest  in  goods,  are  appa- 
rently treated  as  resting  on  the  same 
ground. 

(«)  For  a  further  illustration  of 
the  principle  under  consideration, 
see  Wilson  v.  Jones  (1866),  L.  B.  1 
Ex.  193;  in  the  Ex.  Ch.  (1867), 
L.  B.  2  Ex.  139 ;  post,  s.  307. 

(x)  Hobbs  v.  Hannam  (1811),  3 
Camp.  93. 
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[PART  I. 


Shipowner's 
interest  in 
freight. 


Charterer's 
interest  in 
freight. 


of  one-half  of  a  schooner  hired  the  other  half,  with  a  covenant 
that,  in  case  of  her  being  lost  within  the  terms  of  the  charter- 
party,  he  would  pay  the  other  part  owner  the  value  of  his 
moiety,  he  was  held  to  have  an  insurable  interest  to  the  full 
value  of  the  ship  (y). 

262.  Generally  speaking,  the  shipowner  alone  has  an  in- 
surable interest  in  freight,  whether  by  that  word  be  meant 
freight  properly  so  called,  or  the  chartered  hire  of  his  ship. 

In  some  cases,  however,  the  charterer  may  have  an  in- 
surable interest  in  freight.  Where  he  relets  the  ship,  or  puts 
her  up  as  a  general  ship  for  the  transport  of  other  people's 
goods  on  freight,  there  seems  no  doubt  that,  as  he  stands, 
pro  Mc  vice,  in  the  position  of  a  shipowner,  he  has  an  insurable 
interest  in  the  freight  (z)  he  so  expects  to  earn  (a).  More- 
over, as  the  shipowner  has  an  insurable  interest  in  the  benefit 
which  he  expects  to  derive,  or  the  profit  he  expects  to  make, 
by  carrying  his  own  goods  in  his  own  ship,  and  may  protect 
this  interest  by  an  insurance  on  freight  (ft),  there  is  no  reason 
why  the  charterer,  when  he  stands  in  the  same  position,  may 
not  do  the  same  (c). 

A  oharterer  who  wishes  only  to  insure  the  surplus  of  the 
freight  which  he  expects  to  receive  over  the  freight  whioh  he 


(y)  Oliver  v.  Greene  (1807),  3 
Mass.  B.  133;  cited  1  Phillips, 
8.  325. 

(z)  The  American  case  of  Mellen 
v.  National  Ins.  Co.  (1829),  1  Hall, 
452,  cited  1  Phillips,  Ins.  ss.  337, 
480,  decided  that  a  charterer  oould 
not  insure  his  interest  under  the 
description  of  freight;  but  it  ap- 
pears wrongly  deoided.  See  the 
observations  of  Phillips,  vol.  i. 
s.  480. 

(a)  Arnould  added  (2nd  ed.  vol.  i. 
p.  311):  "At  all  events,  for  the 
surplus  by  which  such  freight  ex- 
ceeds the  sum  he  has  engaged  to  pay 
the  shipowner  as  charter-money." 
Parsons  questions  this  qualification ; 


but  it  is  probably  correct  if  it  means 
that  where  by  the  operation  of  the 
same  peril  the  charterer  loses  the 
freight  whioh  he  would  otherwise 
receive,  and  is  discharged  from  his 
liability  to  pay  freight  to  the  ship- 
owner, he  is,  on  the  principle  of  in- 
demnity, only  entitled  to  recover  such 
surplus.  See  1  Phillips,  s.  337 ;  1 
Parsons,  175. 

(b)  Flint  v.  Flemyng  (1830),  1  B. 
&  Ad.  45 ;  Devaux  v.  J'  Anson  (1839), 
5  Bing.  N.  C.  519. 

(e)  The  oontrary  was  held  in  the 
American  case  of  Mellen  v.  National 
Ins.  Co.  (1829),  above  cited ;  but  the 
case  of  Flint  v.  Flemyng  was  not 
adverted  to. 
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will  have  to  pay,  can  do  bo  by  a  polioy  on  "profits  on    &*et. 262. 
charter  "(d). 

The  vendor  of  a  ship  who  reserves  his  right  to  the  freight  Owner  who 

i_  •  jiii.i?  ••  ••!  »±      i*        i  sells  nis  snip. 

being  earned  at  the  time  is  in  a  similar  situation  to  a  reserving 
charterer  who  takes  goods  on  freight,  and  ought,  therefore,  to  j£f jj^ the 
have  an  insurable  interest  in  such  freight  (e). 

A  charterer  who  agrees  to  pay  dead  freight,  in  case  the  Charterer's 
ship  be  prevented  by  political  or  other  circumstances  Irom  ^a  freight, 
discharging  her  outward,  or  shipping  her  return,  cargo,  has 
an  insurable  interest  to  the  same  extent,  and  may  protect 
himself  by  a  policy  properly  framed  to  cover  his  liability 
under  the  terms  of  the  charter-party  (/).  The  risk  insured 
against  in  this  case  was  the  contingent  determination  of  the 
adventure  by  the  foreign  government  at  the  port  of  dis- 
charge, and  it  was  insured  for  the  charterer;  the  shipowner 
might  also  have  insured  his  interest  in  the  freight  under  a 
common  policy  against  ordinary  sea  risks  (g). 

263.  A  charterer  who  advances  money  under  the  terms  of  Charterer's 
the  charter-party  in  part  payment  of  the  freight  has  an  advances^ 
insurable  interest  in  the  money  so  advanced ;  for  as  such  frel»ht- 
money  cannot,  in  case  of  the  loss  of  the  ship  or  cargo,  be 
recovered  back,  the  loss  of  the  ship  or  cargo  involves  the  loss 
of  the  benefit  which  the  charterer  expected  to  derive  from  the 
payment  (/*).     But  in  order  to  give  him  such  an  insurable 
interest  it  must  appear,  by  fair  and  reasonable  inference  from 
the  words  in  the  charter-party,  that  the  money  advanced  is 
an  advance  in  part  payment  of  the  freight. 


(d)  See  Asfar  v.  Blundell  (C.  A.), 
[1896]  1  Q.  B.  123. 

(e)  The  contrary  has  been  decided 
in  the  United  States  (Riley  v.  Dela- 
field  (1811),  7  Johns.  B.  622);  but 
this  decision,  as  Phillips  has  ably 
pointed  out,  does  not  rest  on  satis- 
factory grounds.  See  1  Phillips,  Ins. 
s.  480. 

(/)  Puller  v.  Staniforth  (1809),  11 
East,  232 ;  see  also  Puller  v.  Glorer 


(1810),  12  East,  124  ;  Puller  v.  Hal- 
liday  (1810),  12  East,  494. 

(g)  See  the  observations  in  1  Phil- 
lips, Ins.  s.  336. 

(h)  Anonymous  case,  2  Shower, 
283  ;  De  Silvale  v.  Kendall  (1815),  4 
M.  &  S.  37  ;  per  Bayley,  J.,  in 
Manfield  «.  Maitland  (1821),  4  B. 
&  Aid.  582,  585 ;  and  the  discussion 
in  Allison  v.  Bristol  Marine  Ins.  Co. 
(1876),  1  App.  Cas.  209. 
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[part  r. 


Sect.  268. 


When  an 
advance  is 
part  payment 
of  freight. 


Cases  on  the 
point. 

Be  Silvale  v. 
Kendall. 


When,  as  is  usually  the  case,  the  advance  is  made  under  a 
stipulation  in  the  charter-party,  the  question  whether  the 
advance  is  a  mere  loan  to  the  shipowner  to  be  repaid  in  any 
event,  and  therefore  not  insurable  by  the  charterer,  or 
whether  it  is  an  advance  in  part  payment  of  freight,  which 
the  charterer  therefore  can  insure,  depends  on  the  construc- 
tion of  the  charter-party  alone.  An  advance  which  is  not 
stipulated  for  in  a  charter-party  will  be  treated  as  made  on 
account  of  freight  if  it  dearly  appears,  from  the  transaction 
between  the  parties,  that  this  was  their  intention  (i). 

264.  No  rule  can  be  laid  down  to  determine  generally 
when  an  advance  is  a  part  payment  of  freight.  When  the 
question  is  one  of  the  construction  of  the  charter-party,  such 
construction  should  not  depend  "  on  strict  grammatical  form, 
or  on  the  apparent  meaning  of  any  one  phrase  in  (the  charter- 
party)  taken  by  itself,  but  on  the  apparent  expressed  meaning, 
as  to  practical  results,  of  the  whole.  It  should  be  construed 
by  considering  the  terms  of  it,  and  the  deoisions  in  former 
cases  of  terms  similar,  though  perhaps  not  identical"  (A). 
The  following  cases  are  instructive  examples  of  the  grounds 
on  which  the  question  was  deoided  in  the  particular  instances. 

The  covenant  as  to  payment  of  freight  in  a  charter-party, 
on  a  ship  bound  from  Liverpool  to  Maranham  and  back,  was 
in  the  following  terms : — "  Such  freight  to  be  paid  as  follows, 
viz.,  120/.  British  sterling  for  freight  of  the  outward  oargo  to 
Maranham,  and  as  much  cash  as  may  be  found  necessary  for 
the  ship's  disbursements  at  Maranham,  to  be  advanced  by 
the  charterer  or  his  agents  to  the  master  when  required,  free 


(*)  Per  Brett,  J.,  Allison  v. 
Bristol  Marine  Ins.  Go.  (1876),  1 
App.  Gas.  209, 217;  Wilson  v.  Martin 
(1866),  11  Ex.  684 ;  25  L.  J.  Ex. 
217;  The  Karnak  (1869),  L.  R.  2 
P.  C.  505,  514. 

(k)  Per  Brett,  J.,  ubi  supra.  On 
the  question,  when  an  advance  is 
held  to  be  on  account  of  freight,  see, 
in  addition  to  the  cases  cited  supra, 


Hicks  v.  Shield  (1857),  7  E.  &  B. 
633  ;  26  L.  J.  Q.  B.  205  ;  Williams 
v.  North  China  Ins.  Co.  (1876),  1 
C.  P.  D.   757;    Byrne  v.  Schiller 
(1870,  1871),  L.  B.  6  Ex.  20,  319 
40  L.  J.  Ex.  177 ;  Watson  v.  Shank 
land  (1873),  L.  B.  2  H.L.  (So.)  305 
The  Bed  Sea,  C.  A.  [1896]  P.  20 
Maclachlan,    Merchant     Shipping1, 
pp.  542 — 544  ;  Carver,  ss.  564—566 
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from  interest  or  commission,  &o.,  and  the  residue  of  such  Sect.  264. 
freight  to  be  paid  on  the  delivery  of  the  cargo  in  Liverpool," 
&c. :  Lord  Ellenborough  and  the  Court  of  King's  Bench 
held,  that  under  the  special  terms  of  this  charter-party  the 
money  advanced  must  be  held  to  have  been  advanced  specifi- 
cally on  account  of  freight,  and  therefore,  upon  the  loss  of 
the  ship  before  any  freight  earned,. could  not  be  recovered 
back  by  the  charterer  from  the  owner  as  money  had  and 
received (/).  "In  this  case,"  as  Lord  Tenterden  remarks, 
"  the  instrument  was  studiously  framed  so  as  to  make  the 
freighter  lose  the  money  advanced  by  him  unless  the  owner 
reaped  the  benefit  by  the  ship's  coming  home  safe  "  (/»). 

Where,  however,  the  charter-party  did  not  on  the  face  Manfield*. 
of  it  clearly  and  distinctly  import  that  the  sum  advanced 
was  a  payment  on  account  of  freight,  but  merely  contained 
the  words,  "  The  captain  to  be  supplied  with  oash  for  the 
ship's  use,"  the  Court  held,  that  the  oharterer  had  no  insur- 
able interest  in  bills  of  exchange  drawn  on  him  by  the  master 
in  respect  of  cash  so  supplied,  it  not  appearing  by  the  charter- 
party  to  be  advanced  as  a  part  payment  of  freight  (»).  But  Wilson  t\ 
where  the  freighters  of  a  general  ship  paid  her  disbursements 
abroad,  and  by  the  request  of  the  owners  took  the  captain's 
bill,  drawn  against  freight,  on  the  consignees  of  the  cargo  in 
this  country,  in  discharge  of  suoh  disbursements,  it  was  held, 
that  as  the  freighters  had  agreed  to  advance  on  credit  of  the 
freight,  which  was  distinctly  pledged  by  the  captain's  bill, 
they  had  an  insurable  interest  in  freight,  and  might  recover 
on  a  polioy  describing  their  interest  as  "  an  advance  on 
acoount  of  freight "  (o). 

By  a  charter-party  the  freighters  were  to  pay,  for  the  use  Winter  *. 
of  the  ship  "  for  the  voyage,  10,000  dollars  in  manner  follow- 

(/)  De  Silvale  v.  Kendall  (1815),  (m)  Per  Abbott,  C.  J.,  in  4  B.  & 

4  M.  &  S.  37.    Lord  Ellenborough  Aid.  585. 

and  Dampier,   J.,  lay  some  stress  («)  Manfield  v.  Maitland  (1821),  4 

upon  the  words  "  free  from  interest  B.  &  Aid.  582  ;  see  also  Saunders  v. 

and  commission,"  as  showing  that  Drew  (1832),  3  B.  &  Ad.  445. 

the  money  advanced  was  not    in-  (0)  Wilson  v.   Martin   (1856),  11 

tended  to  be  a  loan.  Exoh.684;  S.  C,  25  L.  J.Exoh.  217. 
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Sect.  364.  ing : — yi^  in  China,  all  the  sums  that  might  be  necessary 
for  the  payment  of  port  charges  and  other  incidental  expenses 
(the  latter  not  to  exoeed  2,000  dollars),  and  the  balance  at 
thirty  days  after  the  ship's  return  to  the  port  at  Buenos 
Ayres : "  and  Lord  Tenterden  admitted  that  the  freighters 
had  an  insurable  interest  in  payments  made  under  this 
stipulation  by  their  agents  at  Canton  in  respect  of  port 
charges  and  incidental  expenses ;  but  he  considered  that  they 
could  only  insure  such  interest  by  a  polioy  specially  purport- 
ing to  be  "  on  money  paid  for  shipment  of  goods  to  be 
transported  to  Buenos  Ayres,"  and  not  by  a  general  polioy 
on  freight  (p). 
Effect  of  term  A  stipulation  in  the  charter-party  that  an  advanoe  is 
insurance."  "  subject  to  insurance,"  or  subject  to  a  deduction  on  account 
of  insurance,  is  sufficient  to  show  that  it  is  a  payment  on 
account  of  freight,  and  not  a  mere  loan(?).  The  term 
"  subject  to  insurance  "  does  not  imply  any  liability  on  the 
part  of  the  shipowner  to  insure  on  behalf  of  the  charterer, 
but  only  that  a  sum  equal  to  the  premium  is  to  be  allowed  to 
the  latter,  who  oan  insure  if  he  chooses  (r). 

Insurable  265.  We  will  now  consider  when  the  insurable  interest  of 

freight  the  shipowner  (or  of  the  charterer  who  is  in  the  position  of  a 

foundeVwith    shipowner)  in  the  freight  begins.     The  question  whether  the 

duration  of      assured  on  freight  has  at  the  time  of  the  loss  an  insurable 

interest  in  the  freight  is  one  which  is  often  treated  in  the 

cases  and  text-books  in  a  way  which  causes  a  difficulty  in 

distinguishing  it  from  the  question  of  the  duration  of  the 

risk  under  a  policy  on  freight.       Tet  these  questions  are 

different  ones.     Whether  there  be  an  insurable  interest  is  a 

matter  independent  of  the  policy.      If  at  the  time  of  the 

(p)  Winter  v.  Haldimand  (1831),  505,  514;  Allison  v.  Bristol  Marine 

2  B.  &  Ad.  649.    The  dicta  of  Lord  Ins.  Co.  (1876),  1  App.  Gas.  209,  222, 

Tenterden  above  referred  to  are  in  229,  234. 

pp.  653,  668  of  the  report.      See,  ^  Wfttflon  ^  Snftnkland   (m3)> 
however,  ante,  s.  233. 

(g)  Hicks  *.  Shield  (1867),  7  E.  &  L*  R'  2  H"  L'  P°'>  30*  J  P<*  Man- 

B.  633;  26  L.  J.  Q.  B.  205 ;  accord.  **ty,  J.,  Rodoconachi   v.    Milburn 

The  Karnao  (1869),  L.  B.  2  P.  C.  (1886),  17  Q.  B.  D.  316,  321. 


CHAP.  XII.  3  IN  FREIGHT.  315 

loss  the  assured  had  no  insurable  interest,  he  cannot  main-  Sect.  365. 
tain  an  action,  however  the  policy  be  worded.  If,  on  the 
other  hand,  he  had  an  insurable  interest,  the  question  arises 
whether  the  loss  occurred  within  the  limits  of  place  or  time 
fixed  by  the  policy.  Arnould  oonfined  himself  in  this  chapter 
to  a  statement  of  general  principles,  and  afterwards  discussed 
at  length  the  question  of  insurable  interest  in  freight  in  con- 
nection with  that  of  the  duration  of  the  risk.  In  this  edition 
it  has  been  thought  advisable  to  deal  fully  with  the  question 
of  insurable  interest  in  its  proper  place,  especially  as  it  will 
be  submitted  that  the  author's  statement  of  the  law  on  the 
subject  is  not  altogether  supported  by  the  authorities. 

266.  Arnould,  in  the    second   edition  of   this  work  («),  Arnould' s 
stated  the  law  as  to  insurable  interest  in  freight  in  the  f ol-  jJ^J^Jk88  to 
lowing  terms : — "  In  order  to  give  an  insurable  interest  on  hterest  in 
freight,  there  must  be,  1.  A  title,  either  legal  or  equitable,  in 
the  party  insuring,  subsisting  at  the  time  of  loss,  in  the  sub- 
ject out  of  the  ownership  of  which  the  right  to  freight  accrues, 
i.e.,  the  ship.     2.  There  must  be,  at  the  time  of  loss,  an 
inchoate  right  to  the  freight ;  in  other  words,  the  position  of 
things  must  be  this,  that  but  for  the  intervention  of  the  loss 
freight  would  have  been  realized  by  the  party  insuring. 

"  First,  then,  the  party  effecting  an  insurance  on  freight 
must  have  a  title  in  the  ship,  either  legal  or  equitable,  sub- 
sisting at  the  time  of  loss ;  '  for  the  right  to  freight  results 
from  the  right  of  ownership,  and  if  the  assured  have  no  title 
to  the  ship  they  have  no  interest  in  the  freight '  (t). 

"  Secondly,  at  the  time  of  the  loss  there  must  be  an  inohoate 
right  to  the  freight  in  the  party  insuring ;  in  other  words,  he 
must  be  so  situated  with  respect  to  it  as  that  he  would  cer- 
tainly have  earned  freight  but  for  the  intervention  of  the  loss. 
The  principle  here  is,  that  where  nothing  intervenes  between 
the  subject  insured  and  the  possession  of  it  but  the  perils 

(*)  Vol.  i.  pp.  287-289.  T.  R.  723 ;  (1798),  1  B.  &  P.  272  ; 

(t)  Camden  v.  Anderson  (1794),  o  see  aUo  Marsh  v.  Robinson  (1802),  4 
T.  R.  709 ;  and  see  &  ft  (1796),  6      Ksp.  98. 
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Sect.  266.  insured  against,  the  person  so  situated  may  insure  the  safety 
of  sueh  subject  of  insurance,  for  he  has  an  interest  to  avert 
the  perils  insured  against  (*).  We  shall  have  occasion  else- 
where to  investigate  more  at  large  the  numerous  decisions 
that  show  when  an  inchoate  right  to  freight  may  be  con- 
sidered to  have  vested  in  the  party  effecting  an  insurance  on 
that  interest. 

"  It  will  be  sufficient  here  to  state  the  principles  established 
by  these  decisions,  and  draw  those  conclusions  from  them 
that  have  a  more  particular  application  to  the  subject  of 
insurable  interest. 

"  The  word  freight,  in  policies  of  insurance,  means,  as  we 
have  already  had  occasion  to  observe,  either,  1.  Freight  pro- 
perly so  called,  i.e.,  the  sum  paid  to  the  shipowner  for  the 
transport  of  goods  in  his  ship ;  or,  2nd,  The  price  agreed  to  be 
paid  by  charter-party  for  the  hire  of  the  ship,  which  is,  strictly 
speaking,  rather  to  be  called  charter-money  than  freight. 

"  The  shipowner's  right  to  freight  in  the  former  case  does 
not  accrue — in  other  words,  he  has  no  inchoate  right  to  freight 
— and  therefore  no  insurable  interest  thereon,  unless  the  goods 
or  a  part  of  them  are  actually  loaded  on  board  the  ship  before 
the  loss ;  '  or  are  so  situated  with  respect  to  the  ship  as  to  create 
a  well-grounded  expectation  of  freight  being  realized '  (t), 

"  The  true  proposition,  in  fact,  as  far  as  regards  freight 
properly  so  called,  is  this :  that,  in  order  to  give  the  shipowner 
an  insurable  interest  in  such  freight,  he  must  prove  that  but 
for  the  intervention  of  the  perils  insured  against  some  freight 
would  have  been  earned,  either  by  showing  that  some  of  the 
goods  for  the  transport  of  which  it  was  to  be  paid  were  actually 
put  on  board,  or  that  there  was  some  contract  for  putting  them 
on  board,  and  that  the  ship  was  ready  to  receive  the  goods, 
and  the  goods  ready  to  be  shipped  under  such  contract, 
before  the  loss  (w). 

(«)  Lucena  v.  Craufurd  (in  error)  636. 
(1802),  3  B.  &  P.  95.  (w)Montgomeryr.Eggington(l769) 

(t)   Dictum  of    Eyre,  C.  J.,   in  3  T.  R.  362;  Truscott  t\  Christie 

Curling  v.  Long  (1797),  1  B.  &  P.  (1820),  2  Brod.  &  B.  320  ;   Parke  v. 
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"  On  the  other  hand,  where  the  freight  intended  to  be  Sect.  266. 
insured  is  the  price  of  the  hire  of  the  ship  under  a  charter- 
party,  the  oases  show  that  the  inchoate  right  to  such  freight 
vests  in  the  shipowner  directly  the  ship  has  broken  ground  ori 
the  voyage  described  in  the  charter-party ;  from  that  moment 
nothing  can  intercept  the  earning  of  freight  under  the  terms 
of  the  charter-party,  except  the  breaking-up  of  the  voyage 
by  the  perils  insured  against ;  and,  consequently,  from  that 
moment  the  shipowner  has  an  insurable  interest  in  the  freight, 
which  but  for  the  intervention  of  such  perils  he  has  thus  put 
himself  in  a  position  to  earn  (#). 

"  The  shipowner  has  an  insurable  interest  in  the  profit  he 
expects  to  make  by  carrying  his  own  goods  in  his  own  ship, 
and  this  interest  he  may  protect  by  a  general  polioy  on 
freight  (y). 

"  The  charterer,  as  we  shall  see  more  at  large  hereafter,  has 
an  insurable  interest  in  protecting  himself  against  the  liability 
of  having  to  pay  dead  freight,  under  the  covenants  of  a 
charter-party,  to  the  full  amount  of  the  sum  he  has  covenanted 
so  to  pay  "  (z). 

267.  We  propose  to  consider  in  detail  the  cases  cited  by  Misleading 
Arnould  (a)  on  the  question  when  the  insurable  interest  00m-  ^ationto8  m 
mences.     Before  doing  so,  however,'  we  think  it  advisable  to  pj0^1? 

interest  in 

draw  attention  to  certain  expressions  which  have  been  freight, 
generally  used  both  by  Judges  and  text-writers,  but  which 
in  their  literal  sense  bear  a  meaning  which  it  is  safe  to  say 
they  could  not  be  intended  to  convey.  We  refer  to  such 
expressions  as  that  the  assured  must  prove  that  he  "  would 
certainly  have  earned  freight  but  for  the  intervention  of  the 

Hebson     (circa    1820),     ibid.    326  ;  son  r.  Willasey  (1813),  1  M.  &  S. 

Forbes  v.  AspinaU  (1811),  13  East,  313. 

331 ;  Flint  v.  Memyng  (1830),  1  B.  (y)  pjj^  Vm  Flemyng  (1830),  1  B. 

&  Ad.  45  ;  Devaux  v.  J' Anson  (1839),  &  Ad<  45  .  De7aux  v.  J' Anson  (1839), 

5  Bing.  N.  C.  519.  -  •,.       XT  «   -,n 

,,*  _,    .       /,„^«    „       5  Bing.  N.  C.  519. 

Ix)  Thompson  v.  Taylor  (1795),  6  ° 

T.    R.    478  ;   Hornoastle    ,.    Suart  »  PuUer  *  ^niforth  (1809),  11 

(1806),  7  East,  400 ;  Atty  v.  Lindo      E&st,  232. 

(1805),  1  B.  &  P.  N.  R.  236 ;  David-  {a)  2nd  ed.  vol.  i.  pp.  522—532. 
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earning 
of  freight 
would  nave 
been  certain 
but  for  loss. 


Sect.  267.  loss/'  or  that  "  but  for  the  perils  insured  against  some  freight 
would  have  been  earned,"  or  that  "  nothing  could  intercept 
the  earning  of  the  freight  under  the  terms  of  the  charter- 
party  except  the  breaking-up  of  the  voyage  by  the  perils 

Not  necessary  inured  against "  (b).  There  need  not  be  a  certainty  that  but 
for  the  loss  freight  would  have  been  earned.  All  that  can  be 
required  is,  that  in  the  ordinary  course  of  things,  each  party 
performing  his  contract,  some  freight  would  have  been 
earned  (c).  Thus,  if  a  ship  be  lost  while  sailing  under  the 
terms  of  a  charter-party  to  her  port  of  loading,  the  shipowner 
has,  as  will  presently  appear,  an  insurable  interest  in  the 
freight  to  be  earned  under  the  contract ;  and  he  can,  there- 
fore, recover  the  consequent  loss  of  freight  under  a  properly 
worded  policy,  although  if  the  loss  had  not  taken  place  he 
might  still  have  lost  the  freight  through  the  subsequent 
insolvency  of  the  charterer,  and  the  latter*  s  inability  to  pro- 
vide a  cargo  or  pay  dead  freight  (rf).  Again,  the  use  of  the 
words  "perils  insured  against"  in  the  expressions  cited 
above  is  obviously  incorrect.  A  more  accurate  term  would 
be  "  perils  insured  against  or  other  perils  incident  to  the 
voyage."  Thus,  if  the  insurance  were  against  capture  only,  it 
could  not  be  said  that  nothing  but  a  capture  could  intercept 
the  earning  of  the  freight.  Tet  a  loss  by  capture  would  none 
the  less  be  recoverable  under  the  policy. 


(b)  Supra. 

(e)  Thus,  Lawrence,  J.,  says  that 
an  insurance  may  be  to  protect  men 
against  the  loss  by  uncertain  events 
of  the  advantage  or  profit  which 
but  for  such  events  they  would  ac- 
quire according  to  tte  ordinary  and 
probable  course  of  things,  Lucena  v. 
Craufurd  (1806),  2  B.  &  P.  K.  B. 
269,  301.  So  also,  in  Davidson  v. 
Wfflasey  (1813),  1M.&S.  313,  317, 
Le  Blanc,  J.,  speaks  of  "  a  contract 
for  freight,  under  which,  except  for 
the  wrongful  act  of  the  party  with 
whom  he  has  contracted,  he  (the 
assured)  would  be  in  a  condition 
to  earn  his  freight  if  the  voyage 


were  not  stopped  by  a  peril  insured 
against."  See  also  per  Richardson, 
J.,  in  Truscott  v.  Christie  (1820;,  2 
Brod.  &  B.  320,  532.  In  Rankin  r. 
Potter  (1873),  L.  R.  6  H.  L.  83, 
where  the  claim  was  for  a  total 
loss  of  freight  by  perils  of  the  sea, 
it  appeared  that  the  charterer  be- 
came insolvent  after  the  ship  was 
damaged,  but  before  she  was  aban- 
doned, and  had  actually  failed  to 
supply  a  cargo :  the  House  of  Lords 
held,  that  this  did  not  prevent  the 
assured  from  recovering.  See  L.  R. 
6  H.  L.  154,  160,  167. 

(d)  Rankin  v.  Potter  (1873),  L.  R. 
6  H.  L.  83. 
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268.  The  insurable"  interest  in  freight  properly  so  called    Sect.  268. 
(i.e.,  the  price  to  be  paid  to  the  shipowner  by  the  owner  of  Insurable 

in voresu in 

goods  on  their  arrival  for  their  carriage  in  the  ship)  will  first  freight 

■i  . «        <■  proper. 

be  considered.  r 

In  the  earliest  reported  case,  it  was  decided  by  Lee,  C.  J.,  Earliest  case, 

Tonge  t". 

that  the  assured  could  not  reoover  for  the  freight  of  goods  Watts. 
ready  to  be  shipped,  but  not  yet  loaded  on  board,  at  the 
time  of  the  loss  (e) ;  but  a  more  liberal  rule  was  established 
by  the  later  cases. 

The  first  case  which  extended  the  rule  laid  down  by  Montgomery 
Lee,  0.  J.,  was  Montgomery  v.  Eggington,  which  established  r*  j8r8lnfirt011, 
that,  where  part  of  the  goods  were  actually  on  board  at  the 
time  of  the  loss,  and  all  were  ready  to  be  shipped,  the  polioy 
attached  on  the  whole  freight.  The  insurance  was  on  freight 
valued  at  1,500/. :  when  only  500/.  worth  of  freight  was  on 
board,  the  ship  was  driven  from  her  moorings  and  lost,  but 
goods  to  the  amount  of  the  rest  of  the  freight  were  ready  to 
be  shipped,  and  were  lying  on  the  quay  for  that  purpose,  at 
the  time  of  the  loss.  The  jury,  under  the  direction  of  Lord 
Kenyon,  found  a  verdict  for  the  whole  sum,  which  the 
Court  of  King's  Bench,  on  motion  for  a  new  trial,  refused  to 
disturb  (/). 

The  same  principal  was  applied  in  other  cases.  Thus,  an  Parke  *. 
insurance  was  effeoted  on  the  freight  of  a  general  ship,  which 
was  to  complete  her  lading  at  a  number  of  different  ports, 
and  to  be  paid  freight  for  the  same  according  to  the  terms 
usual  in  the  colonial  trade.  The  ship,  after  having  taken  on 
board  part  only  of  her  return  cargo,  was  lost  at  Jamaica, 
while  passing  from  port  to  port  in  that  island  in  order  to 


Hcbson. 


(e)  Tonge  v.  Watts  (1746),  2  Str. 
1261. 

(/)  Montgomery  v.  Eggington 
(1789),  3  T.  R.  362.  Lord  Kenyon, 
m  Thompson  v.  Taylor  (1795),  6 
T.  B.  482,  thus  distinguishes  this 
case  from  that  of  Tonge  v.  Watts : 
"  In  the  case  in  Strange,  the  incep- 
tion of  the  contract  would  have  been 


the  taking  of  the  goods  on  board; 
but  as  the  loss  happened  before  the 
goods  were  put  on  board,  there  was 
no  inception  of  the  contract,  and  the 
plaintiff  was  non-suited  :  but  in  the 
case  of  Montgomery  v.  Eggington 
there  was  an  inception  of  the  con- 
tract, because  part  of  the  goods  had 
been  put  on  board." 
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Sect.  268.  complete  it.  It  appeared,  however,  that,  although  only  part 
of  the  cargo  was^hipped  at  the  time  of  the  loss,  yet  contracts 
had  previously  been  made  for  the  whole  of  the  residue :  upon 
this  evidence  plaintiff  was  allowed  to  recover  for  the  whole 
freight  for). 

Tra**^*-  A  shipowner  insured  freight  and  passage  money  for  a 

homeward  voyage  "  at  and  from  Madras  and  all  ports  and 
places  in  the  East  Indies  to  the  United  Kingdom."  He  had 
agreed  with  the  government  of  Madras  to  carry  goods  for 
them  on  hoard  his  ship  at  certain  freight,  and  also  to  fit  her 
up  with  an  extra  deck,  and  make  other  alterations  for  the 
purpose  of  accommodating  200  invalids,  whom  the  company 
engaged  to  send  home  in  his  ship  at  a  fixed  rate  of  passage 
money.  He  had  commenced  making  the  alterations,  had 
received  on  hoard  the  greater  part  of  the  cargo,  and  had 
shipped  water  for  100  invalids,  when,  before  the  alterations 
were  completed,  or  any  of  the  invalids  embarked,  the  ship 
was  driven  from  her  moorings  and  totally  disabled.  The 
Court  held  that  he  was  entitled  to  recover  the  whole  freight 
for  all  the  goods  that  were  to  be  shipped  under  the  contract, 
and  passage  money  for  as  many  invalids  as  his  ship  would 
have  carried,  on  the  ground  that  he  had  a  contract  for  both 
the  freight  and  the  passage  money,  and  that  he  had  begun  to 
execute  his  part  of  the  contract,  the  completion  of  which 
would  have  entitled  him  to  his  money,  and  had  been  pre- 
vented by  perils  of  the  sea  (h). 

Cases  in  which      Jn  these  cases  some  portion  of  the  foods  from  the  carriage 

the  assured  .  °  .  ° 

recovered  of  which  freight  was  to  arise  had  been  actually  shipped  on 
good? had  board  at  the  time  of  the  loss;  in  later  cases  the  assured 
been  shipped,  recovered  for  the  freight  for  the  whole  cargo  though  no  part 
Millar.  had  been  shipped,  but  the  whole  had  been  purchased  or  con- 

tracted for  at  the  time  of  the  loss.  Thus,  where  freight  was 
insured  for  a  homeward  voyage  "  at  and  from  the  Island  of 
Granada  to  London,"  and  the  ship  was  lost  while  she  was 
proceeding  from  one  port  of  Granada  to  another,  before  she 

(g)  Parke  v.  Hebson  (circa  1820),  cited  2  Brod.  &  B.  326. 
(A)  Truscott  v.  Christie  (1820),  2  Brod.  &  B.  320. 
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Bad  discharged  all  her  outward  cargo,  and  before  any  of  the    Sect.  268. 
homeward  cargo  had  been  actually  shipped  on  board,  but  it 
appeared  that  a  full  homeward  cargo  had  been  contracted  for 
at  the  time  of  the  loss,  it  was  not  disputed  that  the  risk  had 
attached  on  the  whole  freight  for  the  homeward  voyage  (i). 
So,  where  freight  was  insured  on  a  homeward  voyage  "  at  Flint  v. 
and  from  Madras  to  London,"  and  the  day  after  the  ship  had         y 
finished  discharging  her  outward  cargo  at  Madras  she  was 
totally  lost  by  the  perils  of  the  sea,  and  no  part  of  the  home- 
ward cargo  was  then  shipped,  but  the  captain  had  purchased 
for  the  ship  a  quantity  of  red  wood  to  be  laden  on  board,  and 
a  mercantile  house  at  Madras  had  also  engaged  to  ship  a 
quantity  of  saltpetre,  the  Court  held,  that  the  plaintiff  was 
entitled  to  his  full  freight  for  the  red  wood  and  saltpetre  (k). 

An  insurance  was  effected  on  freight  "  from  Calcutta  or  Devaux  *. 

T*  A 

any  port  or  place  on  the  Coromandel  Coast  to  Bourbon ; " 
the  ship,  on  arrival  at  Coringa,  on  the  Coromandel  Coast,  was 
taken  into  dry  dock  for  repairs :  during  which  the  supercargo 
purchased,  on  behalf  of  the  owners,  a  return  cargo  to 
Bourbon,  which  was  warehoused  at  a  place  seven  miles  from 
Coringa,  and  was  there  lying  ready  to  be  conveyed  on  board 
the  ship  on  the  day  when  she  was  reported  ready  for  sea. 
On  that  day  she  was  still  in  dock,  but  on  being  floated  into 
the  river  would  have  been  ready  to  reoeive  her  cargo ;  but  in 
attempting  to  leave  the  dock  she  was  so  much  damaged  that 
she  was  obliged  to  be  broken  up  and  sold.  Under  these  cir- 
cumstances, the  Court  of  Common  Pleas  held,  that  as  the 
whole  of  the  return  cargo  was  purchased  and  ready  to  be  put 
on  board  at  the  time  of  the  ship's  loss,  and  as  that  loss  was 
occasioned  by  a  peril  within  the  polioy,  the  plaintiffs  were 
entitled  to  recover  the  full  freight  on  the  whole  of  the  return 
oargo(/). 

It  must  be  observed  that  in  this  case  the  intended  cargo 
was  the  property  of  the  shipowners.    There  could  not,  there- 
to Warre  v.  Millar  (1825),  4  B.  &      &  Ad.  46.    Seepoit,  s.  269. 
Cr.  638.  (/)  Devaux  v.  J* Anson  (1889),  5 

(A)  Flint  v.  Flemyng  (1830),  1  B.       Bing.  N.  0.  619. 

VOL.  I.  Y 
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Sect.  208. 


jHie  form  of 
the  contract  of 
affreightment 
is  immaterial, 

prorided  there 
lfl  a  binding' 
contract. 


Patrick  9. 


Flint*. 
Fiemyng. 


fore,  be  any  contract  for  its  shipment  or  for  the  payment  of 
freight  for  its  carriage.  Under  such  circumstances,  all  that 
the  Court  deemed  it  necessary  to  determine  with  regard  to 
the  cargo  was,  that  it  must  have  become  the  property  of  the 
parties  insured  (m)  by  a  contract  made  with  a  view  to  its 
being  sent  on  board,  and  must  actually  be  in  a  state  of 
readiness,  reference  being  had  to  the  nature  and  descrip- 
tion of  the  voyage  insured,  to  be  put  on  board  when  the  ship 
arrived  at  the  place  of  loading  'it). 

269.  As  to  the  contract  under  which  the  cargo  is  to  be 
shipped  on  board,  all  that  is  required  is,  that  it  should  be 
valid  and  binding  at  law ;  its  form  is  not  material  (o). 

It  is,  however,  essential,  where  the  plaintiff  seeks  to  recover 
the  whole  freight  for  a  cargo  only  part  of  which,  or  none  of 
which,  has  been  actually  loaded  on  board,  that  he  should  prove 
the  existence  of  some  actual  binding  contract  for  shipping  such 
cargo. 

Thus,  under  a  policy  on  freight,  the  ship  had  sailed  from 
Sierra  Leone  with  the  intention  of  taking  in  a  complete  cargo 
of  orchella  weed  from  the  Cape  de  Verd  Islands,  and  was  lost 
when  only  150  bags  had  been  shipped  on  board,  and  it  did 
not  appear  that  any  more  orchella  weed  was  then  ready  to  be 
loaded  (p)9  or  that  any  binding  contract,  whether  verbal  or 
otherwise,  had  been  made  for  supplying  it;  Lord  Ellen- 
borough  held,  that  the  plaintiff  was  only  entitled  to  the 
freight  on  the  150  bags  actually  shipped  (g).  So  in  the  case 
of  Flint  v.  Flemyng,  in  addition  to  the  red  wood  which  the 
captain  had  purchased,  and  the  saltpetre  which  the  mercantile 
house  had  formally  contracted  to  put  on  board,  it  was  proved 
that  a  partner  in  that  house  had  also  engaged  verbally  to  ship 


(m)  "Freighters"  must  be  sub- 
stituted for  "parties  insured,"  to 
make  this  statement  applicable  where 
the  shipowner  is  not  the  cargo-owner. 

(»)  Devaux  *.  J 'Anson  (1839),  6 
Bing.  N.  G.  639. 

(o)  Per  Lord  Ellenborongh  in  Pat- 


rick v.  Eames  (1813),  3  Oamp.  441. 

(p)  It  was  proved  that  persons 
were  actually  engaged  in  the  diffe- 
rent inlands  in  picking  and  pre- 
paring  it.    See  the  report. 

(?)  Patrick  v.  Eames  (1813),  3 
Gamp.  441. 
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on  board  ninety  tona  of  light  goods.    With  regard  to  these    Sect.  869. 
ninety  tons,  the  Court  ordered  a  new  trial,  because  the 
question  was  not  distinctly  submitted  to  the  jury,  whether 
there  was  any  binding  contract  for  shipping  those  goods  (r). 

Two  other  oases  were  cited  by  Arnould  to  establish  the 
proposition  that  the  assured  cannot  recover  for  a  loss  of 
freight  unless  the  ship  was  at  the  time  of  the  loss  ready  to 
receive  the  cargo  and  the  cargo  ready  to  be  shipped.  One 
was  Forbes  v .  Aspinall,  in  which  the  facts  were  as  follows.       Forbes  v. 

A  policy  was  effeoted  on  freight  valued  at  6,500/.,  for  a  ^ 
homeward  voyage  "  at  and  from  any  port  or  ports  in  Hayti 
to  Liverpool,  or  the  ship's  port  of  discharge  in  the  United 
Kingdom."     There  was  no  charter-party;   and  the  ship, 
which  was  a  general  or  seeking  ship,  sailed  from  Liverpool 
to  Hayti  with  a  cargo  intended  for  barter.    At  Jacmel,  in 
Hayti,  she  bartered  away  part  of  her  outward  cargo,  and 
took  in  exchange  fifty-five  bales  of  cotton  as  part  of  her 
homeward  lading.     She  was  proceeding  from  Jacmel  to  Aux 
Cayes,  another  port  in  Hayti,  to  barter  away  the  rest  of  her 
outward  cargo  and  complete  her  lading  home,  when,  with  the 
great  bulk  of  her  outward  cargo  still  on  board,  she  was  totally 
lost  by  the  perils  of  the  sea.   It  did  not  appear  that  any  goods 
were  ready,  or  had  been  contracted  for,  at  Aux  Cayes,  to  be 
loaded  on  board  the  ship  at  the  time  of  the  loss ;  and  the 
Court  held,  that  the  plaintiffs  could  only  recover  for  a  part  of 
the  agreed  value  of  the  freight  in  the  same  proportion  as  the 
fifty-five  bales  bore  to  a  full  cargo  («).    Lord  Ellenborough —  Lord  Ellen- 
after  distinguishing  the  case  from  those  in  which  the  freight  judgment, 
was  secured  under  a  charter-party,  and  in  which,  conse- 
quently, the  risk  on  the  whole  freight  commenced  by  the 
inoeption  of  the  voyage — went  on  to  show  in  what  the  case 
before  the  Court  differed  from  Montgomery  v.  Eggington 
and  the  other  decisions  by  which  that  case  was  supported  and 

(r)  Flint  v.  Flemyng  (1830),  IB.  1  Camp.  620,  was  the  same  cane, 

ft  Ad.  45.  only  on  an  open  instead  of  on  a 

(«)  Forbes  v.  Aspinall  (1811),  13  valued  policy,  and  the  result  was 

East,  323.    Forbes  v.  Cowie  (1808),  the  same. 

y2 
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Sect.  269.  confirmed.  "There,"  said  his  Lordship,  "a  foil  cargo  'was 
ready  to  be  laden,  and  the  ship  in  a  state  ready  to  receive  it ; 
and  nothing  but  the  perils  insured  against  did  or  (as  it  appears) 
could  prevent  its  being  received ;  here  it  was  uncertain  whether 
any  additional  cargo  could  have  been  ever  procured,  and  the 
outward  cargo  must  also  have  been  discharged  before  the 
homeward  cargo  could  have  been  completed.  So  that  the  ship 
was  not  ever  in  a  condition  to  receive  her  homeward  cargo, 
even  if  the  cargo  had  been  ready,  which  it  never  was,  to  have 
been  put  on  board." 

Arnould,  after  citing  this  passage,  states  (t)  that  the 
grounds  upon  which  this  decision  proceeds  are : — 

1.  That,  as  in  this  case  there  was  no  entire  contract  for 
freight  under  a  charter-party  for  the  whole  voyage  out  and 
home,  the  right  to  the  whole  freight  did  not  accrue  by  the 
inception  of  the  outward  voyage.  2.  That  none  of  the  cargo 
in  respect  of  which  freight  was  claimed  was  ever  ready  for 
the  ship.  3.  That,  even  had  it  been  so,  the  ship  at  the  time 
of  the  loss  was  not  in  a  state  of  readiness  to  receive  the 
cargo  («). 

The  real  ground  of  the  decision  seems,  however,  to  be  that, 
except  as  to  the  fifty-five  bales  on  board,  there  was  no  oontract 
at  the  time  of  the  loss  under  which  the  shipowner  oould  claim 
freight.  "In  a  case,  therefore,  circumstanced  as  this  is," 
Lord  Ellenborough  said  in  conclusion,  "  where  the  valuation 
was  with  reference  to  freight  upon  a  compkte  cargo ;  where 
a  complete  cargo,  or  anything  like  a  complete  cargo,  never 
was  in  fact  obtained,  and  for  all  that  appears  never  might 
have  been  obtained;  where  there  was  no  contract  by  any 
person  to  load  a  complete  cargo  or  pay  dead  freight,  but  the 
ship  was  a  mere  seeking  ship ;  we  cannot  feel  ourselves  war- 
ranted in  saying  that  there  has  been  a  total  loss  by  any  peril 
insured  against  of  that  which  the  insuranoe  was  intended 
to  cover"  (x). 

(t)  2nd  ed.  vol.  i.  p.  531. 

(«)  See,  as  to  the  ship,  per  Tindal,  0.  J.,  in  Devanx  v.  J' Anson  (1839),  5 
Bing.  N.  0.  538.  (*)  13  East,  331. 
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The  following  were  the  facts  in  the  remaining  case.  A  Sect.  269. 
polioy  was  effected  on  freight  for  a  homeward  voyage  "  at  Williamson 
and  from  Algoa  Bay  to  London."  There  was  a  charter- 
party.  The  ship,  after  she  had  arrived  at  Algoa  Bay,  and  had 
unloaded  there  all  the  outward  cargo  destined  for  that  place 
that  she  safely  oould,  was  just  about  commencing  to  load  on 
board  her  homeward  cargo,  which  was  there  lying  ready  for 
her,  when  she  was  lost  by  a  hurricane.  The  report  of  Lord 
Lyndhurst's  ruling  merely  states  that  he  told  the  jury  that  if 
the  ship  was  in  a  condition  to  begin  to  take  in  her  homeward 
cargo,  the  plaintiff  was  entitled  to  recover ;  if  not,  then  the 
verdict  ought  to  be  for  the  defendants ;  and  the  jury  found 
for  the  plaintiff  (y). 

270.  The  question  must  now  be  considered,  whether  these  Result  of  the 

Q&868  OH 

cases  establish  the  proposition  that  the  assured  on  freight,  in  insurable 
order  to  show  an  insurable  interest,  must  prove  that  "  the  ship  ^^Jj  m 
was  ready  to  receive  the  goods,  and  the  goods  ready  to  be  proper, 
shipped  under  the  oontract"  (2). 

First,  must  the  ship  be  ready  to  receive  the  goods?    In  Must  the  ship 
Parke  v.  Hebson  (a),  the  ship,  having  taken  on  board  part  of  reoeive  the 
her  cargo,  was  lost  while  proceeding  to  another  port  to  load  oarso? 
other  goods  which  had  been  contracted  for.    She  was  certainly 
not  ready  to  reoeive  those  goods,  yet  the  shipowner  reoovered 
the  freight  on  them.      In  Trusoott  v.  Christie  (6),  the  ship  at 
the  time  of  the  loss  was  being  altered  to  make  her  able  to 
accommodate  200  invalids.     The  alterations  were  not  com- 
pleted, and  the  point  was  taken  that  at  the  time  of  the  loss  the 
ship  was  not  ready  to  receive  the  invalids.     The  Court,  how- 
ever, held  that  the  assured  could  recover  on  a  policy  on  the 
passage  money,  to  which  obviously  the  same  principles  must 
apply  as  to  a  polioy  on  freight.     The  ground  of  the  decision 
was,  that  there  was  a  oontraot  for  the  passage  money,  and  that 
something  was  done    under    the  contract.      In  Warre  v. 

(y)   Williamson  v.  Iiines  (1831),  (z)  Ante,  s.  266. 

cited  in  8  Bing.  81 ;  see  also  Wane  (a)  Cited  2  Brod.  &  B.  326. 

v.  Millar  (1825),  4  B.  &  Or.  538.  (*)  (1820),  2  Brod.  &  B.  320. 
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Beet.  270.  Millar  (c),  the  ship  had  not  unloaded  all  her  outward  cargo ; 
but  as  it  was  not  disputed  at  the  trial  that  the  risk  had 
attached,  the  Court  would  not  allow  the  point  to  be  taken 
that  the  ship  was  not  ready,  and  therefore  the  case  cannot  be 
relied'  on  as  an  authority.  In  Devaux  v.  J' Anson  (d),  again, 
the  loss  took  place  while  the  ship  was  still  in  the  dry  dock  in 
which  she  had  been  repaired.  It  is  true  that  Tindal,  C.  J., 
did  say  that  the  ship  was  ready  to  receive  her  oargo ;  but  it  is 
difficult  to  reconcile  this  statement  with  the  fact  that,  not 
having  left  the  dock,  she  was  not  yet  at  the  actual  place 
where  she  .was  to  take  the  oargo  on  board. 

Against  these  decisions  there  are  only  a  passage  in  Lord 
Ellenborough's  judgment  in  Forbes  v.  Aspinall  (e)  (the  true 
ratio  decidendi  of  which  case  seems  to  have  been  that  there 
was  no  contract  for  the  return  oargo)  and  the  reported  ruling 
of  Lord  Lyndhurst  in  Williamson  v.  Innes  (/).  As  to  the 
latter,  it  may  be  remarked,  it  was  only  a  nisi  prius  ruling. 
The  freight  was  chartered  freight,  and  the  ruling,  as  reported, 
is  opposed  to  the  cases  on  chartered  freight,  such  as  Barber  v. 
Fleming  (g)  and  Foley  v .  United  Fire  and  Marine  Insurance 
Co.  (A),  as  well  as  to  the  oases  already  considered. 

Must  the  271.  Again,  must  the  cargo  be  ready  to  be  shipped  before 

to  beshippedp  the  insurable  interest  commences,  or  is  it  enough  that  there  is 
a  binding  contract  for  freight  P  It  was  unnecessary  to  decide 
this  point  in  Forbes  v.  Aspinall  (t),  as  the  oargo  was  not  con- 
tracted for.  In  Parke  i\  Hebson  (k)  and  Flint  v.  Flemyng  (F)9 
only  the  question  whether  there  was  a  contract  seems  to  have 
been  considered.  In  Devaux  v.  J' Anson  (#»),  the  point 
whether  the  cargo  was  ready  to  be  shipped  was  discussed; 

(<?)  (1825),  4  B.  &  Cr.638.  {g)  (1869),  L.  R.  5  Q.  B.  59.    See 

\d)  (1839),  5  Bing.  N.  C.  519.  post,  s.  275. 

(#)  (1818),  13  East,  323,  331.    See  (A)  (1870),  L.  R.  5  0.  P.  165, 160, 

the  remarks  of   Tindal,  0.  J.,   in  164.    See  post,  s.  273. 

Devaux  *.  J'Anson  (1839),  5  Bing.  (.}  (18n)   1S  ^  g^ 

N.  C  519,  638,  as  to  the  bearing  K        "             * 

upon  the  case  of  the  fact  that  the  W  ^^  2  *'  *  * '  326> 

ship  was  not  readj  to  load.  P)  (1830)»  1  B-  &  Ad-  46« 

(/)  (1831),  cited  8  Bing.  81.  (m)  (1839),  6  Bing.  N.  0.  319. 
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but  that  was  the  case  of  a  shipowner  insuring  the  freight  of    Sect.  271, 

his  own  goods,  to  which,  as  has  already  been  suggested  and 

as  will  be  shown  hereafter,  different  Considerations  apply  (n). 

The  case  is  therefore  not  a  true  authority  to  prove  that  where 

the  shipowner  does  not  carry  his  own  goods  the  cargo  must 

be  actually  ready.    All  that  the  cases  really  establish  on  the 

point  is  that  there  must,  at  the  time  of  the  loss,  be  a  valid 

contract  under  which  goods  are  to  be  loaded,  and  on  principle 

this  seems  all  that  should  be  necessary  (o).    The  shipowner  is 

entitled  to  assume  that  the  goods  contracted  for  will  be  ready 

at  the  proper  time  (p). 

It  is  submitted  that  these  cases  do  not  establish  the  rule 
that  the  insurable  interest  in  freight  proper  only  begins  when 
the  ship  is  ready  to  reoeive  the  goods,  and  the  goods  are  ready 
to  be  shipped.  They  show  that  there  is  at  any  rate  an 
insurable  interest  when  the  assured,  having  a  valid  contract 
for  freight,  has  taken  steps  towards  the  earning  of  the 
freight.  The  view  that  under  these  circumstances  there  is 
an  insurable  interest  is  supported  by  the  decision  of  the  Court 
of  Queen's  Bench  in  Barber  v.  Fleming  (q).  That  was  a  case 
of  chartered  freight,  but  the  decision  is  of  general  application, 
as  it  did  not  depend  on  the  question  whether  there  had  been 
an  inception  of  the  charter-party  contract.  Whether  it  may 
not  be  possible  to  state  the  rule  even  more  broadly  will  be 
considered  presently  (r). 

272.  We  have  now  to  consider  insurable  interest  in  chartered  Insurable 
freight,  i.e.9  in  a  fixed  sum  stipulated  to  be  paid  to  the  ship-  chartered1 
owner  by  the  terms  of  a  charter-party  for  the  use  of  his  ship,  fr61^*- 
or  part  of  it,  on  an  entire  voyage  therein  described. 

Under  such  a  oontract  the  ship  may  earn  freight  though 
no  goods  may  ever  be  put  on  board,  and  the  question  whether, 
at  the  time  of  loss,  she  had  taken  any  goods  on  board  for  the 

(»)  Post,  s.  277.  (q)  (1869),  L.  R.  5  Q.  B.  59.    See 

(o)  See  1  Parsons,  pp.  169,  178.  particularly  the  judgment  of  Black- 

(p)  See  Bankin  v.  Potter  (1873),  6  bum,  J.,  pp.  Jl,  73. 
H.  L.  83 ;  and  ant*9  s.  267.  (r)  See  post,  s.  279. 
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Thompson  v. 
Taylor. 


Sect.  272.    voyage  insured,  or  whether  any  were  oontraoted  to  be  shipped, 

does  not  arise. 
Result  of  the       A  series  oi  oases  show  that  there  is  an  inchoate  right  to 
suoh  freight,  and  therefore  an  insurable  interest  from  the 
inception  of  the  voyage  described  in  the  charter-party  (*). 

On  this  principle,  when  by  the  terms  of  the  charter-party 
the  ship  is  to  proceed  from  A.  to  B.,  and  at  B.  load  a  cargo 
for  C,  there  has  been  held  to  be  an  insurable  interest  in  the 
freight  of  this  cargo,  as  soon  as  the  ship  breaks  ground  at  A. 
to  proceed  to  B. 

In  the  first  of  this  series  of  cases  the  facts  were  as  follows : 
A  shipowner  who  insured  half  the  freight  of  his  ship  on  a 
voyage  "  at  and  from  London  to  Teneriffe,  and  at  and  from 
thence  to  the  Bay  of  Honduras,' '  had  chartered  the  ship  to 
sail  from  London  to  Teneriffe,  where  she  was  to  take  wine 
on  board  and  carry  it  out  to  the  West  Indies ;  freight  for  the 
whole  voyage  to  be  paid  at  the  rate  of  35a.  per  pipe.  The 
ship  sailed  from  London  on  her  voyage  under  the  charter- 
party;  and  before  her  arrival  at  Teneriffe,  and,  of  course, 
before  any  of  the  wine  was  taken  on  board,  she  was  captured 
by  the  French.  The  Court  held  that  the  insurable  interest 
and  the  risk  upon  the  freight  had  commenced  directly  the 
ship  sailed  from  London  on  the  voyage  by  which  the  freight 
was  to  be  earned.  Lord  Kenyon  said :  "As  the  plaintiff  had 
begun  to  perform  his  part  of  the  contract,  as  he  had  done 
something  under  it  which,  if  matured,  would  have  entitled 
him  to  his  freight,  I  think  he  may  recover  under  this  policy, 
which  was  an  insurance  on  that  freight "  (f). 

273.  A  previous  voyage  may  be  incorporated  into  the 
charter-party,  so  that  there  is  an  inception  of  the  voyage 


Previous 
voyage  incor- 
porated by  the 
charter-party. 


(«)  Thompson  v.  Taylor  (1795),  6 
T.  R.  478;  Horncastle  v.  Suart 
(1806),  7  East,  400 ;  Atty  *.  Lindo 
(1805),  1  B.  &  P.  N.  R.  236 ;  Mac- 
kenzie v.  Shedden  (1810),  2  Camp. 
431 ;  Davidson  v.  Willasey  (1813),  1 
M.  &  S.  312 ;  Ellis  v.  Ijbfone  (1853), 
8  Ex.  646 ;  22  L.  J.  Ex.  124 ;  Foley 


'  v.  United  Fire  and  Marine  Ins.  Co. 
of  Sydney,  (Ex.  Ch.)  (1870),  L.  R. 

5  C.  P.  156;  Rankin  p.  Potter  (1872, 

1873),  L.  R.  6  H.  L.  83. 

(0  Thompson  v.  Taylor  (1796),  6 

T.  R.  478 ;    S.  P.,  Atty  v.  Lindo 

(1805),  1  B.  &  P.  N.  R.  236. 
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described  in  the  charter-party  during  the  performance  of  the   Sect.  273. . 
prior  voyage. 

By  charter-party  it  was  agreed  that  the  "Sir  William  Rankin*. 
Eyre,"  then  on  a  voyage  from  the  Clyde  to  New  Zealand, 
should  proceed  to  New  Zealand  with  a  cargo  for  owners' 
benefit,  and  thence  to  Calcutta,  and  there  load  a  cargo  for 
Liverpool  for  the  freighter.  The  owners  of  the  ship  effected 
a  policy  on  homeward  ohartered  freight  from  Calcutta  to 
Liverpool,  at  and  from  the  Clyde  to  Otago,  New  Zealand, 
and  for  thirty  days  in  port  there  after  arrival.  At  New 
Zealand  the  vessel  grounded,  and  received  such  damage  by 
sea  perils  as  to  become  a  constructive  total  loss,  and  in  the 
result  she  was  not  repaired,  and  the  homeward  freight  was 
not  earned.  It  was  not  disputed  that  there  was  an  insurable 
interest  in  such  freight,  and  the  House  of  Lords  deciding  the 
points  in  issue  in  favour  of  the  plaintiff,  he  recovered  under 
the  policy  (u). 

A  vessel  when  about  to  sail  with  cargo  from  Calcutta  to  Foley  v. 
Mauritius  was  chartered  to  carry  a  cargo  of  rice  from  Akyab  and  Marine 
to  the  United  Kingdom.  The  charter-party  stipulated  that 
she  should  "with  all  convenient  speed  sail  on  her  present 
voyage  to  Mauritius,  and  having  discharged  her  cargo  there," 
should  proceed  to  Akyab  and  there  load  the  rice.  She 
arrived  at  Mauritius  in  good  safety,  and  when  about  two- 
fifths  of  her  cargo  were  discharged,  she  was  wrecked  with  the 
residue  on  board.  Upon  a  policy  on  ohartered  freight  "  at 
and  from  Mauritius  to  rioe  ports,"  the  Exchequer  Chamber 
held  that  the  shipowner  could  recover.  "  It  is  the  express 
condition  in  the  charter-party,"  said  Kelly,  C.  B.,  "  that  the 
voyage  shall  oommence  at  Calcutta,  and  the  inchoate  right  to 
freight  attached  when  the  voyage  from  Calcutta  commenced." 
There  being  thus  an  insurable  interest,  it  followed  that  the 
risk  under  the  policy  began  upon  the  arrival  of  the  ship  at 
Mauritius  (?). 

(w)  Rankin  v.  Potter  (1873),  L.  R.  6  H.  L.  83. 

(*)  Foley  v.  United  Fire  and  Marine  Ins.  Co.  of  Sydney  (Ex.  Ch.)  (1870), 
L.  R.  6  C.  P.  156. 
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Beet.  274. 

Contract  may 
be  entire 
though  there 
be  separate 
payments  of 
freight. 


Horncastle  t>. 
Snart. 


Davidson  v. 
Willasey. 


274.  When  a  ship  is  chartered  for  a  double  voyage,  as 
from  A.  to  B.,  and  from  B.  to  C,  or  back  to  A.,  the  oontract 
is  none  the  less  an  entire  one  because  separate  sums  are  to  be 
paid  as  freight  for  the  different  parts  of  the  voyage  (y). 
Therefore  the  shipowner's  interest  in  the  whole  freight  com- 
mences at  the  inception  of  the  first  part  of  the  voyage. 

A  shipowner  effected  an  insurance  on  the  freight  of  his 
ship  for  a  voyage  at  and  from  Dominica  to  London.  He 
had  previously  chartered  the  ship  for  a  voyage  from  London 
to  the  Island  of  Dominica  and  back  to  London,  on  the  terms 
of  being  paid  half  the  net  freight  of  the  outward  voyage,  if  it 
exceeded  1,000/.,  but  if  not,  then  he  should  be  paid  500/. ; 
and,  as  to  the  homeward  freight,  the  charterers  covenanted  to 
load  a  full  cargo  at  the  current  freight,  or,  if  the  cargo  should 
not  be  full,  to  pay  dead  freight  for  the  deficiency.  The  ship 
was  captured  at  Dominica  before  she  had  unloaded  all  her 
outward  cargo.  A  full  cargo  of  produce  had  been  procured 
by  the  charterer's  agents  at  Dominica,  and  was  ready  to  be 
loaded  on  board  the  ship  there.  The  Court  held  that  as  the 
voyage  had  commenced  under  which  the  freight  was  to  be 
earned  according  to  the  terms  of  the  charter-party,  which 
made  it  one  entire  contract,  the  assured  was  entitled  to 
recover  for  the  homeward  freight  (2). 

Upon  the  same  principle,  where  an  insurance  was  effected 
on  the  homeward  freight  of  a  West  Indian  ship,  chartered  for 
a  voyage  out  and  home,  on  the  terms  of  taking  in  a  full  cargo 
of  produce  for  the  homeward  voyage,  and  the  ship,  after 
arriving  at  her  out-port  of  discharge  in  the  West  Indies,  was 
lost  there,  when  she  had  taken  on  board  only  half  her  home- 
ward oargo ;  the  Court  held  that  as  there  had  been  at  the 
time  of  loss,  an  inception  of  the  entire  voyage  out  and  home, 
the  risk  had  attached  on  the  homeward  freight,  and  the  whole 
was  recoverable  (a) . 


(y)  Horncastle  v.  Snart  (1806),  7 
East,  400;  Davidson  v.  Willasey 
(1813),  1M.&S.  312.  See  also  Ellis 
v.  Lafone  (1863;,  8  Ex.  646;  22 
L.  J.  Ex.  124. 


(z)  Horncastle  v.  Suart  (1806),  7 
East,  400. 

(a)  Davidson*.  Willasey  (1813),  1 
M.  &  S.  312. 
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A  shipowner  insured  the  outward  freight  of  a  West  Indian  Beet.  874. 
ship  "  at  and  from  London  to  Jamaica,  with  liberty  to  touch  Atty  *.  Undo. 
at  Madeira,  and  discharge  and  take  on  board  goods  there." 
Under  her  charter-party,  the  ship  was  to  sail  from  London, 
with  a  cargo,  which  she  was  to  dispose  of  at  Madeira,  and 
there  receive  from  the  charterers'  agents  wine  to  be  taken  on 
to  Jamaica.  The  freight  or  hire  for  the  whole  voyage  was 
135/.,  to  be  paid  at  Madeira,  on  delivery  of  the  London 
cargo,  in  wine  to  be  taken  on  board,  and  carried  on,  with  the 
rest,  to  Jamaica,  free  of  freight,  under  the  denomination  of 
freight  wine.  The  ship  at  Madeira  had  taken  in  part  of  her 
Jamaica  cargo,  but  not  the  freight  wine,  when  she  was  blown 
out  to  sea  and  oaptured  by  the  French. 

The  assured  recovered  the  whole  amount  insured,  on  the 
ground  that  as  soon  as  the  ship  broke  ground  from  London 
on  the  voyage,  an  inchoate  right  to  the  whole  freight  attached, 
which  was  defeated  only  by  the  intervention  of  a  peril  insured 
against  (b). 

The  prinoiple  is  illustrated  by  the  following  case.  A  ship,  Ellis  *. 
then  at  Monte  Video,  was  chartered  to  proceed  to  the  one* 
Falkland  Islands,  to  sail  thence  to  Santa  Cruz  and  there 
load  part  of  her  cargo,  and  then  to  proceed  to  Monte  Video 
and  complete  her  cargo,  and  with  it  to  proceed  to  Havre. 
Freight  was  to  be  paid  at  the  rate  of  250/.  a  month,  the  first 
payment  of  250/.  to  be  made  when  the  ship  sailed  from  the 
Falkland  Islands  (c).  The  charterer  accordingly  paid  this 
sum  of  250/..  The  ship  took  her  cargo  on  board  at  Santa 
Cruz  and  Monte  Video,  and  was  afterwards  lost  on  the 
voyage  to  Havre.  The  charterer  had  effected  a  policy  on 
advanced  freight  from  Monte  Video  to  Havre,  on  which  he 
claimed  this  sum  of  250/.  It  was  contended  that  this  was  a 
separate  sum  payable  for  the  voyage  to  the  Falkland  Islands; 
but  the  Exchequer  Chamber  held,  that  it  was  only  a  portion 

(b)  Atty*.  Iindo  (1805),  1  B.  &  P.      correct  statement,  for  the  purpose  of 

N'R^'  ,  .  .     ,      the  text,  of  the  oontraot  as  altered  by 

(e)    This   was   not   the    original 
charter-party,  but  it  is  a  sufficiently      afi^ement  between  the  parties. 
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Sect,  274.    of  the  whole  freight,  and  that  the  charterer  had  an  insurable 
interest  in  it  until  the  arrival  of  the  ship  in  Europe  (d). 

Insurable  275.  In  the  cases  that  have  been  considered  there  had 

interest  before  ,  ..  .    ,,  ,         .,     ,    .      ,  •      Ar 

commence.  '  been  an  inception  of  the  voyage  described  in  terms  in  the 
charter-party  charter-party.  The  next  case  to  be  mentioned  shows  that 
voyage.  there  may  be  an  insurable  interest  in  freight,  although  the 

ship  is  not  yet  on  the  voyage  so  described. 
Barber  v.  A  ship,  stated  to  be  lying  at  Bombay,  was  chartered  for  a 

Fleming. 

voyage  from  Howland's  Island  to  the  United  Kingdom  with 
a  cargo  of  guano.  A  policy  was  effected  "  on  freight 
chartered  or  otherwise  "  at  and  from  Bombay  to  Howland's 
Island,  while  there  and  thence  to  the  United  Kingdom. 
The  ship  sailed  in  ballast  from  Bombay  for  Howland's 
Island,  and  was  lost  on  the  voyage  thither.  The  charter- 
party  had  been  entered  into  on  the  7th  of  August,  and  the 
ship  was  required  to  be  at  Howland's  Island  on  or  before  the 
1st  June  of  the  following  year;  but  it  was  not  stipulated 
that  she  should  sail  direct  or  by  any  particular  route.  On 
this  ground  the  underwriter  contended  that  nothing  had 
been  done  under  the  charter-party  to  make  the  freight  an 
inchoate  interest.  The  Court  of  Queen's  Bench,  however, 
held,  that  as  the  ship  had  sailed  from  Bombay  to  Howland's 
Island  in  order  to  earn  the  freight  under  the  charter  from 
there  to  the  United  Kingdom,  the  interest  in  the  chartered 
freight  had  commenced,  and  that  the  plaintiff  could  recover 
under  the  polioy  for  its  loss  (e). 

Cookburn,  C.  J.,  treated  the  voyage  from  Bombay  to 
Howland's  Island  as  part  of  the  whole  voyage  necessary  to 
earn  the  freight. 

"  From  the  moment,"  he  says,  "  that  a  vessel  is  chartered 
to  go  from  port  A.  to  port  B.,  and  at  port  B.  to  take  a 
cargo  and  bring  it  home  to  England,  or  to  take  it  to  any 
port,  which  I  will  call  port  C,  for  freight,  the  shipowner 
having  got  such  a  contract,  has  an  interest  unquestionably  in 

(d)  Ellis  v. Lafone  (1853),  8  Exoh.  (*)  Barber*. Fleming  (1867),  L.  R. 

646 ;  22  L.  J.  Ex.  124.  6  Q.  B.  59. 
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earning  the  freight  secured  to  him  by  the  charter;  and  Sect,  275. 
having  such  an  interest  it  is  manifest  that  that  interest  is 
insurable ;  and  he  loses  the  freight  and  benefit  of  his  charter 
just  as  much  by  the  ship  being  disabled  on  her  voyage  to  the 
port  at  which  the  cargo  is  to  be  loaded,  and  from  whioh  it  is 
to  be  brought,  as  he  would  lose  it  by  the  disaster  arising 
from  the  perils  insured  against  between  the  port  of  loading 
and  the  port  of  discharge.  It  is  therefore  an  appreciable 
tangible  interest,  and  I  entertain  no  doubt  that  it  oan  be 
insured"  (/). 

Blackburn,  J.,  said :  "  There  is  a  policy  of  insuranoe  made 
upon  a  voyage  'from  Bombay  to  Howland's  Island  and 
from  thence  to  England.'  That  is  the  description  of  the 
voyage.  The  nature  of  the  thing  insured  is '  freight  chartered 
or  otherwise.'  So  that  upon  the  face  of  the  policy  there  is  a 
bargain  between  the  assured  and  the  underwriters  by  which, 
if  during  that  voyage,  by  one  of  the  perils  insured  against, 
freight  is  lost,  the  underwriters  should  pay.  "We  have,  there- 
fore, to  see  whether  there  was  freight  lost  during  the  voyage, 
whioh  involves  the  question  whether  this  chartered  freight 
had  come  into  existence  at  the  time  the  accident  happened 
whioh  caused  the  alleged  loss;  whether  at  that  time  the 
interest  had  commenoed.  When  there  is  an  insuranoe  upon 
freight,  so  long  as  the  matter  remains  merely  contingent,  so 
long  as  the  shipowners  have  only  a  good  hope  of  getting 
freight,  no  freight  is  in  existence ;  and  if  the  ship  is  lost 
there  would  be  no  loss  of  freight,  inasmuch  as  the  freight 
had  never  come  into  existence,  and  all  that  the  shipowners 
have  lost  is  the  hope  of  earning  the  freight.  But  on  the 
other  hand,  the  law  seems  perfectly  settled  by  a  variety  of 
cases,  as  I  find  it  laid  down  by  Mr.  Phillips,  in  his  book  on 
Insurance,  at  s.  328,  where  he  says :  '  In  regard  to  the  com- 
mencement of  this  interest  (on  freight),  it  is  a  general  rule 
that  it  oommenoes,  not  only  by  the  vessel  sailing  with  the 
cargo  on  board,  but  also  when  the  owner  or  hirer,  having 

(/)  Barber  v.  Fleming  (1867),  L.R.6Q.  B.  67. 
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Sect.  275.  goods  ready  to  ship,  or  a  oontract  with  another  person  for 
freight,  has  commenced  the  voyage,  or  incurred  expenses  and 
taken  steps  towards  earning  the  freight.'  I  think  that  is  the 
accurate  rule.  When  a  shipowner  has  got  a  contract  with 
another  person  under  which  he  will  earn  freight,  and  has 
taken  steps  and  incurred  expense  upon  the  voyage  towards 
earning  it,  then  his  interest  ceases  to  be  a  contingent  thing, 
but  becomes  an  inchoate  interest,  and  is  an  interest  which,  if 
afterwards  destroyed  by  one  of  the  perils  insured  against,  is 
lost,  and  ought  to  be  paid  for  by  the  underwriters." 

In  answer  to  the  argument  that  the  interest  had  not  com- 
menced because  the  charter-party  did  not  require  the  ship  to 
sail  at  once  or  direct  to  Howland's  Island,  the  learned  judge 
said :  "  The  spirit  and  reason  of  the  rule  are,  that  the  interest 
commenced,  not  because  the  man  acted  under  compulsion  of 
the  contract,  but  because  he  has  acted  so  far  under  the  con- 
tract as  to  show  it  is  no  longer  speculative,  but  he  had  actually 
begun  to  do  something  which  makes  the  inchoate  interest 
attach,  and  makes  it  a  real  thing ;  and  it  seems  to  me  that 
as  soon  as  the  ship,  although  not  bound  to  go  direct  from 
Bombay  to  (Howland's  Island),  had  begun  to  sail  there,  the 
interest  had  sufficiently  attached"  (g). 

Cockburn,  C.  J.,  and  Blackburn,  J.,  both  referred  to  the 
following  passage  in  Phillips  on  Insurance,  s.  335:  "A  vessel 
being  chartered  from  A.  to  B.,  the  interest  in  the  freight 
commences  under  the  charter-party  on  the  vessel's  sailing 
for  A.,  either  in  ballast  or  with  a  small  quantity  only  of 
goods  for  B."  Phillips  does  not  consider  the  case  of  a  ship 
sailing  for  A.  with  a  full  cargo ;  and  in  Barber  v.  Fleming 
it  was  not  necessary  to  decide  whether,  if  the  ship  had  been 
carrying  a  cargo  to  Howland's  Island,  there  would  have  been 
an  insurable  interest  in  the  freight  from  Howland's  Island  to 
the  United  Kingdom.  It  is  submitted  that  this  would  have 
made  no  difference,  for  there  is  authority  for  saying  that  an 
act  done  for  the  purpose  of  one  voyage  may  also  be  an  act  of 

(y)  L.  R.  6  Q.  B.  p.  73. 
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preparation  for  the  next  voyage  (A).  In  suoh  a  case,  how-  Sect.  275. 
ever,  it  would  have  heen  advisable  to  insure  the  freight  from 
Howland's  Island  specifically  (t).  Under  an  insurance  on 
freight  simply,  it  might  have  been  argued  that  only  the  freight 
of  the  cargo  carried  from  Bombay  to  Howland's  Island  was  re- 
coverable in  case  of  a  loss  on  that  part  of  the  insured  voyage  (/). 

276.  "When  a  ship  is  let  on  a  time  charter,  the  usual  Insurable 
stipulation  is  that  she  shall  be  placed  at  the  disposal  of  the  ship  let  on 
charterer  at  a  given  port.     Barber  v.  Fleming  (k)  shows  that  time  oharter- 
under  such  a  charter-party  the  shipowner  has  an  insurable 

interest  in  the  chartered  hire  or  freight  when  he  sends  the 
ship  to  such  port  for  the  purpose  of  placing  her  at  the 
charterer's  disposal.  The  charter-party  generally  provides 
for  monthly  payments  of  the  freight  at  a  given  rate.  The 
oontraot  is,  however,  usually  an  entire  one,  and,  therefore, 
when  the  insurable  interest  has  begun,  there  can  be  no  doubt 
that  it  extends  to  the  freight  for  the  whole  agreed  period,  or 
such  part  of  it  as  still  remains  at  risk  (I) .  The  general  practice 
is  to  insure  this  chartered  hire  or  freight  by  a  time  policy  on 
freight  with  a  "  diminishing  clause,"  i.e.,  a  clause  by  which 
the  amount  insured  is  reduced  monthly  as  each  payment 
becomes  due  (m). 

277.  When  freight  is  insured  in  respect  of  goods  belonging  Insurable 
to  the  shipowner,  he  obviously  cannot  have  a  contract  with  a  freight  of 
shipper  for  the  carriage  of  the  goods.     As  he  cannot  call  *££££' 
upon  someone  else  to  supply  cargo  he  would  be  insuring  a 

mere  expectation,  unless  he  has  goods  of  his  own  which  he  is 
in  a  position  to  ship.  The  cases  show  that  to  give  him  an 
insurable  interest  he  must  have  goods  intended  for  shipment, 
which  are  so  far  ready  that  he  will  be  able  to  ship  them  in 

(A)  Warre  v.  Miller  (1825),  4  B.  &  chartered  freight." 

Cr.  538;  Foley  v.  United  Fire  and  U)  See  post,  s.  358. 

Marine  Ins.  Co.  of  Sydney  (1870),  (*)  (1869),  L.  R.  5  Q.  B.   59.; 

L.  R.  5  0.  P.  155,  160,  164.  ante>  8*  27b' 

r  (,2  ^*f?, :,  Por  ^  » fiWRaft  is  Pi: 

L.  R.  6  H.  L.  83,  the  ship  earned  a      8  e^.  646  .   22  L.  J.  Ex.  124  : 

cargo  on  the  outward  voyage,  and      ante,  s.  274. 

the  insnranoe  was  on  "  homeward         (m)  See  Gow,  p.  233. 
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Result  of  the 
authorities. 


Sect.  277.  the  ordinary  course  when  the  ship  reaches  her  loading 
place  (n).  In  Devaux  v.  J' Anson  (0),  the  ship  was  not 
actually  ready  to  take  the  goods  on  hoard,  as  the  casualty 
which  caused  the  loss  of  freight,  for  which  the  assured 
recovered,  oocurred  while  she  was  preparing  to  leave  a  dry 
dock.  In  answer,  however,  to  the  ohjection  that  the  ship 
was  not  ready,  the  Court  held  that  she  was  "  quite  ready  to 
go  to  sea  and  to  receive  the  cargo  on  hoard,  that  nothing 
remained  to  prevent  her  sailing,  hut  the  getting  her  out  of 
dock  "  (p).  The  Court  did  not,  however,  actually  determine 
that  readiness  of  the  ship  was  essential. 

278.  In  conclusion,  it  is  submitted  that  the  following  pro- 
positions are  supported  by  the  authorities : — 

(1.)  In  respect  of  freight  in  the  strict  sense  of  the  word, 
the  shipowner  has  an  insurable  interest  when,  having 
a  valid  contract  for  the  carriage  of  goods,  he  takes 
steps  towards  the  earning  of  the  freight. 

(2.)  In  respect  of  chartered  freight,  he  has  an  insurable 
interest  when  there  is  an  inception  of  the  voyage 
described  in  the  charter-party,  or  when  he  does 
something  for  the  purpose  of  performing  his  con- 
tract, as  by  sending  the  ship  to  the  port  of  loading 
to  ship  the  cargo. 

279.  The  further  question  may  be  raised,  whether  there  is 
not  an  insurable  interest  in  freight  as  soon  as  there  is  a 
binding  contract  under  which  it  will  be  earned,  although  no 
steps  may  have  been  taken  towards  the  performance  of  the 
contract.  The  series  of  cases  on  the  subject  began  in  1746 
with  Tonge  v.  "Watts,  in  which  the  Court  held  that  the 
insurable  interest  did  not  begin  until  the  goods  were  actually 
loaded.     The  oases  on  freight  proper  show  how  the  Courts, 


Is  there  an 
insurable 
interest  in 
freight  as 
soon  as  the 
contract  is 
madeP 


Tendency  of 
the  decisions. 


(*)  Flint  v.  Flemyng  (1830),  1  B. 
&  Ad.  45 ;  Devaux  t>.  J1  Anson  (1839), 
5  Bing.  N.  G.  619.  The  facts  of  the 
latter  case  are  set  out,  ante,  s.  268. 

(0)  Supra, 


(p)  In  Flint  v.  Flemyng,  supra, 
the  ship  had  finished  discharging 
her  outward  cargo  the  day  before 
the  loss.  Whether  she  was  in  other 
respects  ready  to  receive  her  home- 
ward cargo  does  not  appear. 
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wherever  there  was  an  actual  contract  for  freight,  invariably  Sect.  270. 
relaxed  the  rule  laid  down  in  Tonge  v.  "Watts  sufficiently  to 
enable  the  assured  to  recover.  As  regards  oharter-party 
freight,  the  principle  first  applied  in  1795,  in  Thompson  v. 
Taylor,  that  there  is  an  insurable  interest  in  the  whole  freight 
as  soon  as  the  chartered  voyage  has  begun,  enabled  the 
Courts  to  deoide  every  case  before  Barber  v.  Fleming  in 
favour  of  the  assured.  In  Barber  v.  Fleming,  where  the 
voyage  described  in  the  oharter-party  had  not  begun,  the 
Court  went  beyond  this  principle  and  declared  that  the  ship- 
owner had  an  insurable  interest  when  the  ship  was  on  her 
way  to  her  loading  port  for  the  purpose  of  fulfilling  her 
charter  (q). 

It  may  well  be  urged  that  when  a  shipowner  has  made  a 
contract  under  which  he  will  in  the  ordinary  course  earn 
freight,  he  ought  at  once  to  be  entitled  to  protect  himself 
against  a  loss  of  that  freight  by  the  maritime  risks  to  which 
his  ship  is  exposed  (r).  If,  for  instance,  a  shipowner  has 
entered  into  a  very  lucrative  charter-party,  by  which  his  ship 
is  let  for  six  months,  there  being  only  a  stipulation  that  she 
shall  be  placed  at  the  charterer's  disposal  on  or  before  a  given 
day,  the  shipowner,  however,  being  left  free  to  employ  her  as 
he  thinks  fit  in  the  meanwhile,  he  may  be  prevented  from 
earning  freight  under  this  oharter-party  by  the  loss  of  or 


(q)  In  Ward  v.  Weir  (1899),  4 
Com.  Gas.  222,  Mathew,  J.,  said: 
"  There  is  abundant  authority  that 
during  the  pendency  of  the  outward 
voyage  the  homeward  freight  may 
be  insured." 

(r)  Cockburn,  C.  J.,  meant,  per- 
haps, to  state  as  broad  a  principle 
as  this  when  he  said,  in  Barber  v. 
Fleming  :  "  From  the  moment  that 
a  Teasel  is  chartered  to  go  from  port 
A.  to  port  B.,  and  at  port  B.  to  take 
a  cargo  and  bring  home  that  cargo 
to  England,  or  to  take  it  to  any  port, 
which  I  will  call  port  C,  for  freight, 
the  shipowner,  having  got  such  a 

VOL.  1. 


contract,  has  an  interest  unquestion- 
ably in  earning  the  freight  secured 
to  him  by  the  charter  ;  and  having 
suoh  an  interest,  it  is  manifest  that 
that  interest  is  insurable : "  L.  B. 
6  Q.  B.  at  p.  67.  The  context,  how- 
ever, makes  it  doubtful  whether  the 
learned  Chief  Justice  did  not  intend 
his  remarks  to  refer  only  to  a  ship 
already  at  A.  or  on  the  way  from  A. 

to  B.  This  passage  from  the  judg- 
ment of  Cockburn,  C.  J.,  was  quoted 
with  approval  by  Martin,  B.,  in 
Foley  v.  United  Fire,  &o.  Ins.  Co. 
(1870),  L.  R.  5  C.  P.  163. 

Z 
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Sect.  379.    damage  to  his  ship  in  the  course  of  an  interim  voyage.    If 

he  has  effected  a  policy  so  worded  as  to  coyer  a  loss  of  this 

freight  by  the  perils  of  the  interim  voyage,  ought  he  not  to  be 

able  to  recover  under  the  policy  ? 

Principle  of         Against  this  contention  there  is,  no  doubt,  the  weighty 

relaxed  in       argument  that  freight  is  not  altogether  a  profit,  but  is  only 

*  

freight  ^^  earne<l  by-  the  expenditure  of  money,  and  that  to  allow  a 
shipowner  to  recover  for  a  loss  of  freight,  when  he  has, 
perhaps,  incurred  no  expense  for  the  purpose  of  earning  it,  is 
to  depart  from  the  principle  that  insurance  is  a  contract  of 
indemnity  (*).  Blackburn,  J.,  in  Barber  v.  Fleming,  and 
Phillips,  whom  he  quotes  with  approval,  make  the  insurable 
interest  in  freight  commence  when  expense  is  incurred  to 
earn  the  freight  (t).  Yet  the  principle  of  indemnity  was 
long  ago  departed  from  in  insurances  on  freight,  when  the 
right  of  the  assured  to  recover  in  all  cases  the  gross  freight 
was  recognized,  and  it  is  now  clearly  possible  to  recover  for  a 
loss  of  freight  when  little  or  no  expense  has  been  incurred  by 
the  assured.  Thus,  if  a  ship  on  an  outward  voyage  from  A. 
to  B.  be  chartered  to  complete  that  voyage,  and  then  take  a 
homeward  cargo  from  B.  to  A.,  the  homeward  freight  can  at 
once  be  insured  and  recovered  if  the  ship  be  lost  the  next 
day(tt). 

As  all  the  cases  in  which  there  was  an  actual  contract  for 
freight  have  been  decided  in  favour  of  the  assured,  there  is 
really  no  oase  in  which  it  has  been  necessary  for  the  Courts 
to  disallow  any  claim  which  has  been  made  to  the  possession 
of  an  insurable  interest.  It  is  therefore  suggested  that  the 
Courts  will  not  be  precluded  by  the  previous  decisions,  if  the 
question  should  arise  hereafter,  from  holding  that  the 
existence  of  a  contract  for  freight  in  itself  gives  an  insurable 
interest  in  the  freight. 

(*)  This  argument  could  not  be  (w)  It  may,  however,  be  said  that 

used  in  the  case  of  a  policy  on  profits  the  expenses  of  the  outward  voyage 

of  charter.  are  in  every  case  incurred  partly  or 

(t)  See  Barber  v.  Fleming  (1869),  in  whole  for  the  homeward  voyage. 

L.  R.  6  Q.  B.  69,  71 ;  1  Phillips,  See  per  Cookburn,  G.  J.,  in  Barber 

'  s.  328.  v.  Fleming  (1869),  L.  R.  6  Q.  B.  67. 
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If,  however,  it  should  be  considered  that  so  wide  a  prinoiple    Sect.  879. 
cannot  be  supported,  there  are  strong  grounds  for  thinking 
that  the  profits  which  a  shipowner  expects  to  make  on  a  con- 
tract of  affreightment  may  be  insurable  as  soon  as  the  contract 
has  been  made. 

When  the  shipowner  wishes  to  insure  as  freight  the  benefit 
to  be  derived  from  the  carriage  of  his  own  goods,  the  case  is 
obviously  very  different  from  that  of  an  insuranoe  on  the 
freight  to  be  earned  by  carrying  the  goods  of  others.  There 
is  no  contract,  and  therefore  no  cargo-owner's  obligation  to 
provide  a  cargo,  or  shipowner's  to  load  one.  On  principle,  it 
seems  that  the  shipowner  oannot-have  an  insurable  interest  in 
the  freight  of  his  own  goods  unless  he  has  goods  which  in 
the  ordinary  coucse  he  will  be  in  a  position  to  ship,  and 
unless  he  has  shown  by  his  acts  a  definite  intention  to  use 
the  ship  for  the  carriage  of  those  particular  goods. 

280.  A  shipowner  who  has  entered  into  recognizances  in  Shipowner's 
the  Admiralty  Court  to  pay  the  salvors  of  ship  and  cargo  interest  in 
has  a  lien  on,   and  therefore  an  insurable  interest  in,  the  ^ntriSutioii 
cargo  for  the  average    contribution  clue  to  him  from  its 

owners  (x).     He    may  also    protect    himself    by  insurance  In  liabilities 
against  charges  imposed  by  the  Merchant  Shipping  Act  in  seoger  Acts, 
respect  of  the  carriage  of  passengers  (y).    He  has,  besides,  &0' 
an  insurable  interest  in  respect  of  liabilities  consequent  on  the 
casualties  enumerated  in  Part  VIII.  of  the  Merchant  Shipping 
Act,  1894  (*),  and  of  other  liabilities  resulting  from  casualties 
happening  in  the  course  of  the  navigation  of  his  ship. 

281.  A  party  seeking  to  recover  on  a  policy  must,  as  we  Insurable 
have  already  seen,  have  had  on  interest,  legal  or  equitable,  vendor  and 
in  the  subject  of  insurance  at  the  time  of  loss.     If,  therefore,  vendee- 
the  insurable  interest  depends  upon  a  sale,  the  vendee  must 

(x)  Briggs  v.  Merchant  Traders'  (y)  Merchant  Shipping  Act,  1894, 
Association  (1849),  13  Q.  B.  167.  «■  328—335.  See  Gibson  v.  Brad- 
It  was  held  that  the  interest  was  *"*  ^6^  4  xE'  *  *  *86  *  ™» 

,      ,       .     ,  v.  Cooke  (1855),  5  E.  &  B.  641. 

sufficiently  described  as   "average  (f)  MeroLant  Shipping  Aot>  18M| 

"  s.  506. 
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Vendor 
retaining 
interest  in 
ohattel. 


Insurable 
interest  in 
goods  usually 
depends  on 
property. 


Rules  in  Sale 
of  Goods  Act 
as  to  transfer 
of  property. 


have  aoquired  a  complete  title  to  the  thing  insured  before 
the  loss,  or  it  must  be  at  his  risk  under  the  contract  of  sale, 
otherwise  he  can  recover  nothing  on  his  polioy ;  and,  on  the 
same  grounds,  the  vendor,  if  he  have  not  absolutely  parted 
with  all  his  interest  before  the  loss,  may  still  insure  in  respect 
of  such  interest  as  still  remains  in  him  at  that  time. 

Thus,  where  the  owner  of  a  ship  had  sold  her  to  a  pur- 
chaser, under  an  agreement  that  he  would  pay  the  purchaser 
500/.  if  a  loss  happened  within  three  months,  the  Court  held 
that  to  this  extent  he  still  had  an  interest  in  the  safety  of  the 
ship,  and  therefore  might  recover  against  the  members  of  a 
mutual  insurance  society,  to  which  he  belonged,  for  such 
amount  of  contribution  as,  by  the  rules  of  the  society,  he 
was  entitled  to  receive  (a). 

282.  When  the  buyer  and  seller  of  goods  do  not  live  in  the 
same  place,  it  is  generally  necessary,  in  order  to  determine 
who  has  an  insurable  interest  during  the  transit,  to  ascertain 
when  the  property  passes  to  the  buyer.  This  question  belongs 
to  the  law  relating  to  the  sale  of  goods,  and  only  a  few  lead- 
ing principles  will  be  stated  here,  in  the  terms  of  the  Sale  of 
Goods  Act,  1893(6). 

Where  there  is  a  contract  for  the  sale  of  specific  or  ascer- 
tained goods,  the  property  in  them  is  transferred  to  the  buyer 
at  such  time  as  the  parties  intend  it  to  be  transferred  (c). 
Where  the  contract  is  unconditional  and  the  goods  are  specific 
goods  in  a  deliverable  state,  the  property  passes  when  the 
contract  is  made  (d). 

Where  there  is  a  contract  for  the  sale  of  unascertained  or 
future  goods  by  description,  and  goods  of  that  description 
and  in  a  deliverable  state  are  unconditionally  appropriated  to 
the  contract,  either  by  the  seller  with  the  assent  express  or 


(a)  Reed  v.  Cole  (1764),  3  Burr. 
1512. 

(b)  See  generally  the  Sale  of  Goods 
Act,  1893  (66  &  57  Vict.  o.  71), 
68.  18 — 26,  as  to  the  transfer  of  pro- 
perty in  goods  and  as  to  the  title  to 


goods ;  also  Benjamin  on  Sale,  bk.  iv. 
oc.  2—6,  pp.  277—371,  4th  ed. 

(<?)  Sale  of  Goods  Aot,  s.  17.  See 
Anderson  v.Morioe  (1876),  1  App.Cas. 
713. 

(d)  Sale  of  Goods  Aot,  s.  18,  r.  1. 
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implied  of  the  buyer,  or  by  the  buyer  with  the  assent  of  the  Sect.  282. 
seller,  the  property  passes  to  the  buyer  (e).  Such  uncon- 
ditional appropriation  takes  place  when,  in  pursuance  of  the 
contract,  the  seller  delivers  the  goods  to  the  buyer  or  to  a 
carrier  or  other  bailee  for  the  purpose  of  transmission  to  the 
buyer,  and  does  not  reserve  the  right  of  disposal  (/). 

If  the  seller  of  goods  by  the  terms  of  the  contract  or  appro- 
priation reserves  the  right  of  disposal  of  the  goods  until 
certain  conditions  are  fulfilled,  then,  notwithstanding  the 
delivery  of  the  goods  to  the  buyer  or  to  a  oarrier  or  other 
bailee  for  transmission,  the  property  does  not  pass  to  the 
buyer  until  the  condition  is  fulfilled  (g).  When  goods 
shipped  are  by  the  bill  of  lading  deliverable  to  the  order  of 
the  seller  or  his  agent,  the  seller  is  primd  facie  deemed  to 
reserve  the  right  of  disposal  (h). 

Where  the  seller  of  goods  draws  on  the  buyer  for  the  price 
and  transmits  the  bill  of  exchange  and  bill  of  lading  together 


(e)  Sale  of  Goods  Act,  s.  18,  r.  5 
(1) ;  see  Sparkes  v.  Marshall  (1836), 
2Bing.  N.  C.  761. 

(/)  Ibid.  r.  6  (2).  See  Fragano 
v.  Long  (1825),  4  B.  &  Cr.  219; 
Mitchell*.  Ede  (1840),  11  A.  ft  E. 
888 ;  9  L.  J.  Q.  B.  187 ;  Tregellas 
t>.  Sewell  (1862),  7  H.  &  N.  574 ; 
Joyoe  v.  Swann  (1864),  17  C.  B.  N.  S. 
84;  Castle  v.  Playford  (Ex.  Ch.) 
(1872),  L.  B.  7  Ex.  98 ;  Mirabita  v. 
Imperial  Ottoman  Bank  (0.  A.) 
(1878),  8  Ex.  D.  164  ;  Colonial  Ins. 
Co.  of  New  Zealand  v.  Adelaide 
Marine  Ins.  Co.  (1886),  12  App.  Cas. 
128. 

(g)  Sale  of  Goods  Act,  s.  19  (2). 
See  Mitchell*.  Ede  (1840),  11  A.  & 
E.  888 ;  9  L.  J.  Q.  B.  187,  and  the 
oases  in  the  next  note. 

(A)  Ibid.  s.  19  (2).  See  Wait  v. 
Baker  (1848),  2  Ex.  1 ;  17  L.  J.  Ex. 
807  ;  Ogg  *.  Shuter  (C.  A.)  (1875), 
I  C.  P.  D.  47.  In  Joyoe  v.  Swann 
(1864),  17  C.  B.  N.  S.  84,  the  primd 
facie  inference  was  negatived  by  the 


jury,  and  their  finding  that  the 
seller  had  taken  the  bills  of  lading 
in  his  own  name  only  as  agent  for 
the  buyer  was  upheld.  See  Seagrave 
v.  Union  Marine  Ins.  Co.  (1866), 
L.  B.  1  C.  P.  305,  another  action  on 
a  policy  in  respect  of  the  same  loss, 
in  which  the  evidence  was  somewhat 
different.  The  pritnA  facie  inference 
is  not  negatived  by  the  mere  fact 
that  the  ship  belongs  to  or  is  char- 
tered by  the  buyer.  Turner  v.  Trus- 
tees of  Liverpool  Bocks  (fix.  Ch.) 
(1851),  6  Ex.  643  ;  20  L.  J.  Ex.  393 ; 
Gabarron  v.  Kreeft  (1875),  L.  R.  10 
Ex.  274,  280,  285.  When  the  pro- 
perty has  already  passed  by  an  un- 
conditional appropriation,  the  fact 
that  the  bills  of  lading  afterwards 
make  the  goods  deliverable  to  the 

order  of  the  seller  does  not  destroy 

the    effect    of    the    appropriation. 

Sparkes  *.  Marshall  (1836),  2  Bing. 

N.  C.  761 ;  and  see  Coxe  r.  Harden 

(1803),  4  East,  211, 
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to  him,  to  secure  acceptance  or  payment  of  the  bill  of  ex- 
change, the  buyer  is  bound  to  return  the  bill  of  lading  if  he 
does  not  honour  the  bill  of  exchange ;  and  if  he  wrongfully 
retains  the  bill  of  lading  the  property  in  the  goods  does  not 
pass  to  him  (i). 

283.  The  following  cases  illustrate  the  application  of  these 
rules  to  questions  of  insurable  interest. 

A.  entered  into  a  contract  for  the  purchase  of  a  cargo  of 
Eangoon  rice.  The  bought  note,  as  far  as  is  material,  was  in 
these  terms :  "  Bought  ....  the  cargo  of  ...  .  rice,  per 
6  Sunbeam '  .  .  .  .  Payment  by  sellers'  draft  on  purchaser 
at  six  months'  sight,  with  documents  attached."  A.  insured 
the  cargo  "  at  and  from  Rangoon."  The  "  Sunbeam  "  was 
loading  the  agreed  cargo  of  rice  in  the  Irrawaddy  River,  off 
Eangoon,  and  had  received  on  board  the  larger  portion 
thereof,  when  she  was  lost  with  the  rice  then  on  board.  In 
the  Common  Pleas  it  was  held  that,  when  the  rice  was  appro- 
priated to  the  contract  by  putting  it  on  board,  an  insurable 
interest  therein  passed  to  the  buyer,  the  plaintiff.  In  the 
Exchequer  Chamber  it  was  held  that  the  contract,  being  for 
the  oargo  of  rice  per  the  "Sunbeam,"  and  the  time  for 
making  out  the  shipping  documents  (which  were  to  be 
attached  to  the  sellers'  draft)  not  having  arrived  at  the  time 
of  the  loss,  no  interest  had  passed  to  the  buyer,  or  would 
pass  until  the  complete  cargo  was  loaded  on  board.  In  the 
House  of  Lords  the  law  lords  were  equally  divided,  and 
therefore  the  judgment  of  the  Exohequer  Chamber  was 
affirmed,  and  A.  did  not  recover  on  the  policy  (k). 

M.  &  Gk  agreed  to  purchase  a  cargo  of  wheat,  free  on 
board  at  Timaru,  at  4#.  7d.  per  sack.  They  ohartered  a 
steamer,  which  began  to  load  at  Timaru,  and  before  the 


(i)  Sale  of  Goods  Act,  s.  19  (3) ; 
Shepherd  v.  Harrison  (1871),  L.  B. 
5  H.  L.  116.  The  buyer  may,  how- 
ever, by  transfer  of  the  bill  of  lading 
give  a  good  title  to  an  innocent 
transferee.    S.  26  (2) ;  see  Cahn  v. 


Pookett's  Bristol  Channel  do.  (C.  A.), 
[1899]  1  Q.  B.  643. 

(k)  Anderson  v.  Morice  (1874), 
L.  B.  10  0.  P.  68 ;  in  the  Ex.  Ch. 
(1876),  ibid.  609;  (1876),  1  App. 
Oas.  713. 
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loading  was  completed  the  ship  and  cargo  were  there  lost.  Beet.  283. 
The  Privy  Council  held  that  delivery  from  time  to  time  to 
the  master  of  the  ship  vested  the  property  in  the  wheat  as  it 
was  delivered  in  the  buyers,  and  consequently  that  the  latter 
had  an  insurable  interest  in  the  cargo  on  board  at  the  time 
of  the  loss.  They  distinguished  Anderson  t?.  Morice  (/)  on 
the  ground  that  there  the  vendors  sold  a  particular  cargo  on 
a  ship  chartered  by  them.  "  The  cargo  to  be  purchased  in  that 
case  was  an  entire  thing,  ....  and  would  not  be  in  existence 
until  the  whole  cargo  should  be  put  on  board."  "  The 
master  of  the  '  Sunbeam '  received  it  on  their  account,  and 
not  on  account  of  the  purchasers.  The  purchasers'  right  was 
to  depend  on  the  shipping  documents,  which  were  to  be  under 
the  direction  of  the  sellers.  In  the  present  case  .  .  .  the  con- 
tractors were  delivering  it  (the  wheat)  to  the  purchasers  in 
pursuance  of  their  contract  to  put  it  free  on  board,  the  master 
of  the  vessel  which  had  been  chartered  by  them  being  their 
agent  to  receive  it  on  their  account "  (m). 

284.  Unless  otherwise  agreed,  goods  are  at  the  seller's  risk  in  general 

until  the  property  is  transferred  to  the  buyer,  and  from  the  Snak^? 

time  of  such  transfer  they  are  at  the  buyer's  risk,  whether  owner- 

delivery  has  been  made  or  not  (n).     Therefore,  in  general,  if 

under  a  contract  of  sale  the  property  in  sea-borne  goods  does 

not  vest  in  the  buyer  until  arrival,  he  has  no  insurable  interest 

in  them  during  the  transit.     If,  however,  by  the  contract,  the  in  contract  of 

goods  are  to  be  at  his  risk  during  the  voyage,  he  has  an  ^ti^nay 

insurable  interest  in  them  during  the  same  (p).  "gf6®  . 

°  m  otherwise. 

Similarly,  the  parties  may  agree  that  the  property  in  goods 
shall  vest  in  the  buyer  at  the  time  of  shipment ;  but  that  the 
goods  shall  be  at  the  seller's  risk  during  the  transit,  or  that 
the  price  shall  not  be  paid  unless  they  arrive  safely. 
Obviously  the  seller  has  an  insurable  interest  in  this  case  (p). 

(I)  Supra.  (o)  Inglis  v.  Stock  (1885),  10  App.. 

(m)  Colonial  Ins.  Co.  of  New  Zea-  Cas.  263 ;  53  L.  J.  Q.  B.  356 ;  see  also 

land  v.  Adelaide  Marine  Ins.  Co.  Castle  v.  Playford  (1872),  L.  B.  7 

(1886),  12  App.  Cas.  128.  Ex.  98. 

(«)  Sale  of  Goods  Act,  1893,  s.  20.  (p)  Per  Blackburn,  J.,  Calcutta 


344 


INSURABLE  INTEREST  [PART  I. 


Boo*-  3s*-  D.  &  Co.  sold  to  the  plaintiff,  Stock,  200  tons  of  sugar, 
Stock  V'  '•  °*  ^'  a*  Hamburg ;  payment  to  be  by  cash  in  London  in 
exchange  for  bills  of  lading.  D.  &  Co.  had  already  sold  to 
B.  200  tons  of  the  same  quality  of  sugar  on  the  same  terms, 
and  the  plaintiff  ultimately  became  the  purchaser  from  B.  of 
this  parcel  also,  with  no  other  change  of  terms  except  a 
slight  increase  of  price.  The  plaintiff  engaged  room  for  both 
parcels  of  sugar  on  board  a  steamer  trading  from  Hamburg 
to  Bristol,  and  D.  &  Co.  by  their  agent  at  Hamburg  shipped 
sugar  for  both  contracts  in  bags,  without  allocating  the  bags 
to  the  respective  contracts.  They  intended,  according  to 
their  usual  practice,  of  whioh  the  plaintiff  had  knowledge, 
to  make  such  appropriation  on  the  arrival  of  the  sugar  in 
England.  The  sugar  was  totally  lost  on  the  voyage  to  Eng- 
land, and  D.  &  Co.,  in  England,  after  hearing  of  the  loss, 
allocated  the  various  bags  to  the  two  contracts.  The  plaintiff 
declared  for  both  parcels  under  a  floating  policy,  and  in  an 
action  on  the  policy  the  underwriters  oontended  that  he  had 
no  insurable  interest.  In  the  Court  of  Appeal,  Brett,  M.  R., 
held  that,  as  no  appropriation  of  a  specific  portion  of  the  goods 
had  been  made  at  the  time  of  the  loss,  the  property  had  not 
passed ;  but  that,  under  such  a  course  of  dealing  as  existed 
between  the  parties,  when  part  of  a  cargo  in  bulk  had  been 
sold  "free  on  board,"  the  goods  were  at  the  risk  of  the 
buyer,  and  therefore  the  plaintiff  had  an  insurable  interest. 
Baggallay,  L.  J.,  thought  this  oorreot;  but  he  and  Lindley, 
L.  J.,  decided  the  case  on  the  ground  that,  apart  from  the 
effect  of  the  "  f .  o.  b."  condition,  the  goods  were  at  the  buyer's 
risk  (q). 

The  House  of  Lords  affirmed  the  judgment  of  the  Court  of 
Appeal,  also  on  the  ground  that  the  goods  when  shipped  were 
at  the  buyer's  risk  (r).  Lord  Selborne's  decision  seems  to  be 
based  on  the  "  f.  o.  b."  condition ;  while  Lord  Blackburn 

and  Burmah  Steam  Navigation  Co.  (?)    Stock    v.    Inglis    (1884),    12 

v.  De  Matthos  (1863),  32  L.  J.  Q.  B.      Q*  B'  D*  664 '*  63  L-  J  Q'  B*  366- 
«™   ,9ft  W  Inglifl  v.  Stock  (1886),  10  App. 

322'  328'  Cas.  236. 
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said  that  whether  the  sugar  arrived  or  not  the  plaintiff  was  Sect.  284, 
bound  by  his  contraot  to  pay  for  it  on  presentation  of  the 
bills  of  lading.  In  answer  to  the  argument  that  there  was  no 
insurable  interest  because  there  had  been  no  allocation  of 
bags  to  the  two  contraots,  Lord  Blackburn  said  he  could  see 
no  reasoil  why  an  undivided  interest  in  a  parcel  of  goods 
might  not  be  described  as  an  interest  in  goods  just  as  much 
as  if  it  were  an  interest  in  every  portion  of  the  goods  (*). 

285.  An  arrangement  by  which  the  buyer  undertakes  the  Agreement  to 

.  .  .  *      take  risk  may 

risk  before  the  property  in  the  goods  passes  to  him  may  be  be  implied 
implied  from  the  acts  of  the  parties,  when  not  inconsistent  vJtieB. 
with  the  express  terms  of  their  agreement  (t) ;  but  these 
acts,  said  Lord  Chelmsford,  must  manifest  the  intention 
of  the  parties  without  ambiguity  (u).  In  Anderson  v. 
Morice  (#),  the  sellers  having  sent  a  telegram  advising  the 
buyers  as  to  insuring,  and  the  latter  having  effeoted  an 
insurance  "  at  and  from  Rangoon,"  it  was  contended  that 
thereby  the  intention  of  the  buyer  to  take  the  risk  as  soon  as 
any  rioe  was  shipped  was  established.  Lord  O'Hagan  and 
Lord  Selborne  thought  that  such  an  intention  was  proved, 
while  Lord  Chelmsford  and  Lord  Hatherley  were  of  a 
contrary  opinion. 

It  is  submitted,  adopting  the  construction  of  the  contraot 
which  prevailed  (viz.,  that  what  was  sold  was  a  complete 
cargo,  and  therefore  the  property  did  not  vest  until  the  whole 
cargo  was  on  board),  that  the  decision  of  Lord  Chelmsford 
and  Lord  Hatherley  is  sound.  While  the  ship  remained  at 
Rangoon,  after  the  loading  was  complete,  the  cargo  would 
have  been  at  the  buyer's  risk.  Therefore  the  fact  that,  after, 
being  warned,  he  insured  the  oargo  "  at  Rangoon  "  does  not 
necessarily  show  that  the  parties  had  intended  the  risk  to  be 
his  during  the  time  of  loading.     And  the  principle  laid  down 

(«)  Inglis  v,  Stook  (1885),  10  App.  729  ;  Lord  O'Hagan,  ibid.  743;  Lord 

Gas.  274.  Selborne,  ibid.  746. 

(0  Anderson  v.  Morioe  (1876),  1  («)  Ibid.  723. 

App.  Cas.  713;  48  L.  J.  C.  P.  11 ;  (x)  Supra.     See  the  facts  stated, 

per  Lord  Hatherley,   1  App.  Gas.  ante,  s.  283, 
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Boat.  285.  by  Lord  Chelmsford  that  where  the  acts,  and  not  the  express 
contract  of  the  parties,  are  relied  on  to  prove  that  goods  are 
not  at  the  owner's  risk,  the  acts  must  be  free  from  ambiguity, 
is  essentially  a  reasonable  one,  though  in  this  case  it  may 
have  led  to  a  hard  result. 

Effect  of  286.  When  an  unpaid  seller  of  goods  exercises  the  right  of 

in  IrafwStf.  stoppage  in  transitu,  his  act  does  not  amount  to  a  rescission  of 
the  contract,  so  as  to  deprive  the  buyer  of  the  property  which  he 
had  acquired  in  the  goods ;  but  it  gives  the  seller  a  lien  on 
the  goods  for  the  price  (s).  It  follows  that  the  exercise  of 
the  right  of  stoppage  in  transitu  does  not  put  an  end  to  the 
insurable  interest  of  the  buyer ;  for  he  remains  the  owner  of 
the  goods  subject  to  the  lien,  and  is  in  the  same  position  as  a 
mortgagor  who  has  an  insurable  interest  to  the  full  value  of 
the  property  (a). 

The  seller  who  has  exercised  the  right  of  stoppage  in 
transitu  has  obviously  an  insurable  interest,  to  the  extent  at 
least  of  his  lien. 

Parsons  is  of  opinion  that  an  unpaid  seller  of  goods  has  an 
insurable  interest  in  them  until  they  reach  the  buyer,  on  the 
ground  that  he  has  a  lien  until  this  takes  place  (b).  It 
seems  clear,  however,  that  an  unpaid  seller  from  whom  the 
property  in  the  goods  has  passed  has  in  general  no  insurable 
interest  until  he  exercises  his  right  of  stoppage.  He  has  no 
right  to  stop  the  goods  unless  the  buyer  is  insolvent,  and  not 
even  then  if  the  buyer  has  sold  them  and  transferred  the  bill 
of  lading  or  other  document  of  title.  It  would  be  contrary 
to  the  principles  on  which  an  insurable  interest  depends  if  a 
seller  who  had  parted  with  the  property  and  possession  could 
insure  the  goods  and,  if  they  were  lost  and  the  buyer  after- 
wards became  insolvent,  recover  their  value,  since  at  the 

(z)  Sale  of  Goods  Act,  1893,  ss.  44,      assignees  to  recover  to  losses  ooour- 

48.    For  the  duration  of  the  transit,      ™g  before  the  right  of  stoppage  was 
46  exercised   (2nd  ed.  vol.  i.  p.  310). 

The  principle  stated  in  the  text  i 


(a)  F<*t,  s.  299.    Arnould  seems  to      to  the  editors,  however,  to  be  dear, 
have  limited  his  right  or  that  of  his  (*)  1  Parsons,  Ins.  232. 
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time  of  the  loss  he  had  no  right  to  take  possession.     Even  if    Sect.  286. 

the  buyer  became  insolvent  and  the  goods  were  afterwards 

lost,  the  vendor  not  having  exercised  the  right  of  stoppage, 

the  latter,  it  is  submitted,  could  not  recover  on  an  insurance ; 

he  had  not  gained  a  lien,  and  the  loss  made  it  impossible  for 

him  ever  to  acquire  one. 

287.  An  insurable  interest  in  profits,  it  has  been  said,  is  Insurable 
constituted  by  "  an  expectancy  coupled  with  a  present  exist-  profits, 
ing  title  "  (c).  If  the  term  "  a  present  existing  title  "  implies 
that  the  property  in  the  goods  from  which  profits  are  expected 
to  arise  must  at  the  time  of  the  loss  be  in  the  assured,  the  use 
of  this  term  is  not  accurate.  It  is  in  general,  however,  true 
that  the  existence  of  an  insurable  interest  depends  on  owner- 
ship in  this  sense,  that  unless  the  assured  is  or  has  been  the 
owner  of  the  goods,  he  must  have  entered  into  a  binding 
contract  for  the  purchase  of  them  (d). 

A  vague  possibility  of  realizing  profits,  whioh  may  or  may 
not  be  made,  will  not  suffice  (e).  In  this  country  the  right 
to  recover  on  the  policy  is  dependent  on  proof  that  profits 
would  have  been  made  if  the  goods  had  arrived.  In  the 
earliest  cases,  indeed,  such  as  Grant  v.  Parkinson,  and  Barclay 
v.  Cousins,  the  Court  was  satisfied  with  evidence  of  a  general 
probability  of  the  profitable  issue  of  the  adventure  founded 
on  the  course  and  character  of  the  trade  in  which  it  was 
made  (/) ;  but  in  subsequent  oases  the  Courts  adopted  a 
stricter  rule. 

Thus  in  Hodgson  v.  Glover,  where  the  policy  was  on 
"  profits  "  upon  an  adventure  from  Liverpool  to  the  African 
coast,  the  outward  cargo  to  be  bartered  for  slaves,  and  the 

(e)  2nd  ed.  of  this  work,  p.  290.  ford  (1802),  3  B.  &  P.  85,  where  a 

(d)  See  Stookdale  ».  Donlop  (1840),  report  of  the  case  is  given  from 
6  M.  &  W.  224 ;  and  the  remarks  on  Mr.  Dunning's  brief  and  a  MS. 
this  case,  1  Parsons,  Ins.  193.  ,      i-m-vut       a*»*>, 

/  xa      u  v     i.  n  /iqo*x    o      note    l  Maw^U*  Ins.  95 ;  2  Park, 

(e)  Sparkes  v.  Marshall  (1836),  2  ' 

Bing.  N.  C.  761."  Jna' 661) »  *****7  *•  Cousins  (1802), 

(/)  Grant  *.  Parkinson  (1781),  3  2  East,  544.  See  the  observations  of 
Dongl.  16  (see  also  Lucena  v.  Gran-      Lawrenoe,  J.,  ibid.,  p.  660. 
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Sect.  287.  slaves  to  be  carried  on  in  the  ship  to  the  West  Indies  for 
sale,  the  Court  nonsuited  the  plaintiff,  because  he  did  not 
show  that,  if  no  loss  had  intervened  and  the  slaves  had  all 
got  to  a  market,  any  profit  would  have  been  produced  (g). 

Accordingly,  in  the  next  case  of  a  similar  kind  which  came 
before  the  Court,  and  in  which  the  profit  insured  was  upon 
sale  of  a  homeward  cargo  of  flax  shipped  at  Riga  for  Hull, 
care  was  taken  to  allege  in  the  declaration,  and  to  prove  at 
the  trial,  that  the  flax,  had  it  arrived  sound,  would  have 
realized  a  profit  to  the  amount  insured  (A).  This  case  accord- 
ingly gives  the  rule  which  should  be  observed  in  pleading 
and  in  preparing  the  evidence. 

In  America  the  rule  is  different,  and  several  cases  there 
decided  establish  the  doctrine,  which  has  been  adopted  by 
the  Supreme  Court  of  the  United  States,  that  it  is  9.  conclu- 
sive presumption  arising  on  proof  of  ownership  of  the  goods 
shipped  that  they  would  have  realized  a  profit  in  the  foreign 
market  (1).  Thus,  where  three-eighths  of  the  goods  were  lost, 
the  Court  held  it  to  be  a  loss  of  that  proportion  of  the  profits, 
without  inquiring  whether  there  would  have  been  any  profits 
had  the  goods  arrived  (k). 

Insurable  288.  It  has  been  said  that  the  assured  must  have  not  only 

interest  in  .  . 

profits,  when  an  expectancy  of  profit,  but,  coupled  therewith,  a  present 
not  thTproT  existing  title  to  the  subject  matter  out  of  whioh  the  profits 
peityof the     zfQ  expected  to  arise  (/).     "  The  doctrine,"  says  Mr.  Justice 

(afterwards  Chancellor)  Kent,  "  that  runs  through  all  the 


In  the  United 
States. 


(ff)  Hodgson  v.  Glover  (1805),  6 
East,  316.  In  this  case  Lawrence,  J., 
differing  from  what  he  had  said  in 
Barclay  v.  Cousins,  where  the  ad- 
venture was  exactly  similar,  agreed 
with  the  rest  of  the  Court,  and  said, 
"  The  case  is  defective  in  not  show- 
ing that  if  there  had  been  no  ship- 
wreck there  would  have  been  some 
profit." 

(A)  Eyre  i\  Glover  (1812),  16  East, 
218. 

(i)  Patapseo  Ins.  Co.  i\  Coulter 


(1830),  3  Peters'  Sup.  Court  B.  222  ; 
1  Phillips,  Ins.  s.  318;  1  Parsons, 
Ins.  195. 

(k)  Loomis  v.  Shaw  (1800),  2 
Johns.  Cas.  36. 

(/)  <(  I  admit,"  says  Parke,  B.y 
"that  profits  may  be  insured,  but 
that  is  on  the  ground  that  they 
form  an  additional  part  of  the  value 
of  the  goods  in  which  the  plaintiff 
has  already  an  interest : "  see  Stock- 
dale  v.  Dunlop  (1840),  6H.&W. 
224,  232, 
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oases,  is,  that  the  assured  must  have  au  interest  in  the  subject    Sect.  888. 
matter  from  which  the  profits  are  to  proceed,  in  order  to 
prevent  the  policy  from  being  considered  a  wager  "  (m). 

There  can,  however,  be  no  doubt  that  an  insurable  interest 
in  profits  on  goods  may  exist,  although  the  goods  are  not,  at 
the  time  of  the  loss,  the  property  of  the  assured.  Thus, 
where  a  purchaser  of  goods  "  to  arrive  "  sold  them  before 
shipment  on  the  same  terms,  but  at  a  higher  price,  the 
Exchequer  Chamber  had  no  doubt  that  he  had  an  insurable 
interest  in  his  profit ;  yet  the  property  in  the  goods  would  at 
no  time  be  in  him  (n).  Aforti<n%  the  assured  in  profits  has 
an  insurable  interest,  when  there  is  a  oontraot  under  which 
the  goods  will,  on  arrival,  become  his  property  (0).  We  have 
seen,  however,  that  unless  the  goods,  out  of  which  such  profit 
is  to  arise,  were  actually  shipped  on  board  at  time  of  loss,  he 
cannot  protect  such  interest  under  a  policy  in  the  common 
form  with  the  clause  "  beginning  the  adventure  in  the  said 
goods  from  the  loading  thereof  on  board  "  (p)- 

289.  By  the  contract  of  bottomry,  if  the  ship  be  lost,  the  Insurable 
lender  loses  all  his  money ;  but  if  the  ship  arrive  in  safety,  lender  on 
then  he  receives  back  his  principal,  and  also  the  premium  or  ^TOndentia. 
maritime  interest  agreed  upon.     The  lender  on  bottomry  has 
a  lien  on  the  ship,  and  an  insurable  interest  in  her  safety,  and 
accordingly  money  lent  on  bottomry  may,  when  so  described, 
be  the  subject  of  marine  insurance  (q). 

The  insurable  interest  of  the  lender  in  these  oases  will 
depend  upon  the  validity  of  the  bottomry  bond.    In  order  to 


(w)  Per  Kent,  J.,  in  Abbott  v. 
Seton  (1802),  3  John.  Cas.  (N.  Y.), 
39. 

(»)  McSwiney  v.  Royal  Exchange 
Ass.  Go.  (I860),  14  Q.  B.  646,  659; 
see  also  1  Parsons,  Ins.  191 — 194. 

(0)  It  is,  in  fact,  in  oases  of  this 
kind  that  insurances  on  profits  are 
usually  effected.  A  buyer  of  goods 
to  whom  the  property  has  already 
passed,  and  who  wishes  to  insure  his 
profits,  usually  takes  oat  a  valued 


policy  on  goods,  and  includes  the 
profits  in  his  valuation. 

(p)  McSwiney  v.  Royal  Exchange 
Ass.  Go.  (1849),  14  Q.  B.  634;  in 
error  (I80O),  ibid.  646;  8.  C,  18 
L.  J.  Q.  B.  193  ;  S.  P.,  Halhead  *. 
Young  (1856),  6  E.  &  B.  312 ;  25 
L.  J.  Q.  B.  290 ;  ante,  s.  238,  where 
the  facts  of  these  cases  are  set  out ; 
see  also  per  Willes,  J.,  in  Wilson  v. 
Jones  (1867),  L.  R.  2  Ex.  139,  146. 

(?)  Ante,  88.  242,  243. 
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Simonds  t\ 
Hodgson. 


Stainbank  v. 
Fanning. 


give  an  insurable  interest  the  money  secured  by  the  instru- 
ment of  hypothecation  must,  upon  a  fair  construction  of  its 
terms,  be  made  to  depend  on  the  arrival  of  the  ship.  Where 
the  words  of  the  instrument  were,  "  I  bind  myself,  my  ship 
and  tackle,  &c,  to  pay  the  sum  borrowed  .  .  .  after  my 
arrival  at  the  port  of  London;"  .  .  .  "and  I  do  hereby 
make  liable  the  said  vessel,  her  freight  and  cargo,  whether 
she  do  or  do  not  arrive  at  the  above-mentioned  port  of 
London : "  it  was  contended  that,  as  the  master  had  thus 
bound  himself  personally,  the  payment  of  the  sum  borrowed 
never  depended  on  the  arrival  of  the  ship  ;  and,  consequently, 
that  the  lender  had  no  suoh  interest  in  the  risk  of  the  voyage 
as  to  entitle  him  to  insure  the  money  lent.  The  Court  of 
King's  Bench,  however,  reversing  the  judgment  of  the  Court 
of  Common  Fleas,  held  that  the  words  "  my  arrival "  must 
be  taken  to  mean,  not  the  personal  arrival  of  the  master,  but 
his  arrival  in  the  ship ;  and  the  clause  "  whether  she  do  or  do 
not  arrive  in  the  port  of  London,"  to  mean  not "  whether  she 
be  lost  or  not,"  but  "  whether  she  arrives  in  the  port  of 
London  or  some  other  port ; "  they  were  of  opinion,  there- 
fore, that  the  loss  of  the  ship  involved  the  loss  of  the  money 
lent,  and  therefore  that  the  lender  might  insure  his  interest 
by  a  policy  on  "  bottomry  "  (r). 

The  master  of  a  ship  which  had  put  into  a  foreign  port  of 
distress  to  refit,  borrowed  money  of  a  merchant  there  for 
necessary  repairs,  to  secure  which  he  drew  bills  on  his  owner, 
and  executed  what  purported  to  be  an  hypothecation  of  ship, 
cargo  and  freight.  But  this  instrument  made  the  money 
payable  at  all  events,  and  it  was,  therefore,  held  that  the 
lender  had  no  insurable  interest  (s). 


(r)  Simonds  t\  Hodgson  (1829),  6 
Bing.  114 ;  in  error  (1832),  3  B.  & 
Ad.  60. 

(«)  Stainbank  v.  Fenning  (1851), 
11  0.  B.  51 ;  Stainbank  v.  Shepard 
(1863),  13  C.  B.  418.  The  descrip- 
tion of  the  subject  of  insurance  in 
the  policy  ran  thus :  "The  said  ship, 


goods  and  merchandizes,  Ac,  for  so 
much  as  concerns  the  assured  by 
agreement  between  the  assured  and 
assurers  in  that  policy,  are  and 
shall  be  1,500/.  advances  for  re- 
pairs and  disbursements ;  the  whole 
valued. at  1,675/.,  including  pre- 
miums of  insurance." 
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Respondentia  is  a  loan  upon  the  goods,  to  be  repaid  to  the    Sect.  289. 
lender,  together  with  the  marine  interest,  if  the  goods  arrive ;  Insurable 
not  to  be  paid  if  they  are  lost ;  the  insurable  interest,  there-  lender  on 
fore,  of  the  lender  on  respondentia,  stands  on  the  same  ground  r03P°ndentia' 
with  that  of  the  lender  on  bottomry,  viz.,  that  he  has  a  direct 
interest  in  the  arrival  of  the  goods. 

290.  "  The  borrower  on  bottomry  and  respondentia,"  said  Insurable 
Arnould,  "  has  no  insurable  interest  in  the  property  pledged,  borrower  on 
except  in  as  far  as  the  value  of  such  property  exceeds  the  ^^^n^d 
amount  for  which  it  is  pledged.    If  pledged  to  its  full  value, 
it  is  obvious  that  the  borrower  can  have  no  insurable  interest 
in  its  safety ;  for  in  such  case,  if  the  property  arrives,  it  goes 
to  satisfy  the  debt ;  if  lost  by  the  risks  within  the  hypothe- 
cation, the  borrower  is  discharged  "  (t). 

Mr.  Arthur  Cohen,  in  discussing  this  passage,  has,  however, 
pointed  out  that  the  soundness  of  the  principle  stated 
therein  may  be  questioned  (u).  This  follows  from  the  fact 
that  if  the  bottomry  bond  be  in  the  ordinary  form,  the  money 
lent  on  bottomry  is  due  in  every  case  exoept  that  of  an 
absolute  total  loss  (a).  If  the  shipowner  is  himself  the 
borrower,  and  has  made  himself  personally  liable  on  the  bond 
in  case  of  the  ship's  arrival,  it  follows  that  in  the  case  of  any 
damage  or  loss  not  amounting  to  such  a  loss,  he  may,  in  the 
result,  suffer  to  the  extent  of  the  damage  which  his  ship  has 
sustained ;  and  on  this  ground  he  ought  to  have  an  insurable 
interest  in  his  ship  in  respect  of  such  damage.  When,  as  is 
the  usual  case,  the  master  is  the  borrower,  and  has  made 
himself  personally  liable  to  pay  the  amount  due  under  the 
bond,  the  shipowner  may,  if  the  ship  arrives  damaged,  have 
to  indemnify  the  master  against  any  claim  that  may  be  made 
against  him.  In  this  case  also  the  shipowner  may  be  a  loser 
to  the  extent  of  the  damage  whioh  his  ship  has  suffered,  and 


(t)  2nd  ed.  vol.  i.  p.  299.  (*)  Stephens  v.  Broomfield  (1869), 

/  %  t        n     -*    i    u     •        a     -i  L.  R.  2  P.  0.  516 ;   Broomfield  v. 

(u)  Law  Quarterly  Renew,  April,  ^^^  ^    ^    (1870)>  L   R   g 

1895,  vol.  ii.  p.  120.  Ex.  192. 
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cc**:  :c  1*  *K~  ::  jr:cact  himself  against  loss  in  eonseqnenoe 


-V   9«*l    ^ 


I:  sat  ik  I*  az-raed  ^-»^  apart  frcm  any  question  of  the 
&  fwrsciLal  li*:£Li:T  en  the  lend,  or  his  liability  to 
ibe  raster,  ie  shipowner  Las  an  insurable  interest 
cc  ti*  *r\*mr-g  ground  in  respect  of  damage  which  the  ship 
etT  soscji^  en  the  t-  rj^^e :  he  ha*  the  right  to  redeem  hia 
siix  Vt  iiaciarging  the  bend,  and  should  therefore  be  entitled 
to  protect  himself  against  the  loss  which  he  will  suffer  in  the 
exercise  of  this  right  if  the  ship  should  suffer  damage. 

991.  **  There  are  different  sorts  of  consignees :  some  have 

a  power  to  sell,  manage,  and  dispose  of  the  property,  subject 

only  to  the  rights  of  the  consignor ;  others  have  a  mere  naked 

right  to  take  possession  "  (y) ;  others,  again,  it  may  he  added, 

though  not  entrusted  to  sell,  are  yet  interested  in  the  property, 

as  haring  a  lien  or  claim  upon  it  for  their  advances.     It  is 

obvious  that  the  rights  of  these  different  kinds  of  consignees 

to  effect  an  insurance  must  vary  with  the  various  relations  in 

which  they  stand  to  the  property  and  to  the  consignor. 

Hiked  cod-  With  regard  to  consignees  who  have  a  mere  naked  right  to 

take  possession,  without  being  either  entrusted  to  sell  it  on 

commission,  or  having  a  lien  upon  it  for  their  advances,  Lord 

Eldon  says,  "  I  will  not  say  that  they  may  not  insure  if  they 

state  the  interest  to  be  in  their  principal "  ;  and  they  may  do 

so,  under  the  terms  of  the  28  Geo.  3,  c.  56,  in  their  own  names 

on  account  of  the  consignors,  who  will  be  bound  by  the  policy 

so  effected  if  they  have  already  authorized  it,  or,  if  they 

subsequently  adopt  it,  after  notice  (z). 

But  such  mere  naked  consignees  have  no  insurable  interest 
so  as  to  enable  them  to  effect  the  policy  in  their  own  names, 
and  on  their  own  account,  and  to  recover  upon  it,  averring 
the  interest  to  be  in  themselves.  They  have  no  legal  pro- 
perty in  the  subject  matter  of  the  insurance ;  they  are  not 
beneficially  interested  in  it;   and  they  can  therefore  only 

(y)  Per  Lord  Eldon,  Luoena  r.  Craufnrd  (1806),  2  B.  k  P.  N.  B.  324. 
(z)  Wolff  v.  Horncaetle  (1798),  1  B.  &  P.  316. 
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effect  the  insurance  on  account  of  those  who  are  so  interested    Sect.  291. 
and  so  entitled ;  and  must  aver  the  interest  to  be  in  those  on 
whose  account  the  insurance  was  made  (a). 

292.  Consignees  who  have  a  lien  or  claim  on  the  property  Consignees 

.      n      ■,  .  jii  •  i    •     having  a  lien 

in  respect  of  advanoes,  or  commission  agents  to  whom  it  is  0r  charge, 
entrusted  for  the  purposes  of  sale,  or  indorsees  of  the  bill  of 
lading  to  whom  a  general  balance  is  due,  can,  no  doubt,  effect 
an  insurance  on  their  own  account  and  recover,  averring  the 
interest  to  be  in  themselves,  to  the  amount  of  their  lien, 
claim,  or  balance  (b). 

Whether  a  consignee  for  sale  who  has  made  advances  can 
recover  upon  an  averment  of  interest  in  himself  in  respect  of 
the  interest  of  his  consignor,  as  well  as  for  his  own  interest,  is 
unsettled,  the  Court  of  Common  Pleas  having  been  equally 
divided  in  a  case  in  which  the  question  was  fully  discussed 
and  all  the  authorities  considered  (c). 

The  effect  of  the  assignment  of  a  bill  of  lading  depends  on  Indorsee  of 
the  intention  of  the  parties  (d).  e' 

Primd  facie,  the  indorsement  and  delivery  of  a  bill  of  lading 
vests  the  whole  property  and  interest  in  the  goods  in  the 
indorsee  (e)>  and  gives  him,  from  the  moment  of  indorsement, 
an  insurable  interest  in  them  to  the  full  extent  of  their  value. 
If,  however,  it  be  established  that  the  assignment  of  the  bill 
of  lading  is  only  intended  to  have  a  limited  effect,  as,  e.g.,  to 
be  a .  pledge  of  the  goods,  the  whole  property  does  not 
pass  (/),  and  the  assignor  still  has  an  insurable  interest  in 
the  goods.  Thus  where  the  purpose  of  the  transfer  of  a  bill 
of  lading  was  to  bind  the  net  proceeds  of  the  consignment  in 


(a)  See  the  admirable  remarks  of 
Lawrence,  J.,  in  his  celebrated  judg- 
ment in  Lucena  v.  Cranfurd  (1806), 
2  B.  &  P.  N.  R.  307 ;  per  Willes,  J., 
in  Seagrave  v.  Union  Marine  Ins. 
Co.  (1866),  L.  R.  1  C.  P.  307,  319, 
320;  and  see  a  very  able  note  of 
Judge  Duer,  2  Ins.  n.  2  to  s.  10, 
pp.  160—174. 

(b)  Ebsworth  v.  Alliance  Marine 
Ins.  Co.  (1873),  L.  R.  8  C.  P.  596  ; 

VOL.  I. 


Godin  v.  London  Ass.  Co.  (1758),  1 
Burr.  489 ;  1  W.  Bl.  103. 

(<?)  Ebsworth  v.  Alliance  Marine 
Ins.  Co.,  8upra. 

{d)  Sewell  v.  Bnrdiok  (1884),  10 
App.  Cas.  74. 

(*)  M'Andrew  v.  BeU  (1795),  1 
Esp.  373  ;  Hibbert  v.  Carter  (1787), 
I  T.  R.  748. 

(/)  Sewell  v.  Burdick  (1884),  10 
App.  Cas.  74. 
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Sect.  292.  the  hands  of  the  consignor's  agents,  the  oonsignor,  notwith- 
standing such  transfer,  recovered  for  their  loss  (g). 

It  has  been  held  in  the  United  States,  that  where  one  takes 
a  bill  of  lading  to  secure  advances  of  money  on  a  shipment 
of  goods,  and  makes  out  the  invoice  in  his  own  name,  the 
shipper  of  the  goods  has  still  an  insurable  interest  in  them  to 
their  full  value  (h). 

From  the  principle  that  a  creditor  who  has  a  liea  on  the 
subject  of  insurance  has  an  insurance  to  the  extent  of  his 
lien,  it  follows  that  any  creditor  to  whom  goods  are  consigned 
as  a  collateral  security  has  an  insurable  interest  in  them  to 
the  amount  of  his  debt  (i). 

So  where  the  bill  of  lading  is  pledged  by  the  consignees  of 
the  goods  as  a  security  for  advances  to  them,  the  pledgee  has 
an  insurable  interest  in  the  goods ;  and  may  sue  in  his  own 
name  on  a  policy  effected  by  the  consignees,  under  his  instruc- 
tions, in  their  own  names  "  for  aocount  of  whom  it  may  con- 
oern,"  and  deposited  with  him  as  an  additional  security  (A*). 


Pledgee  of 
consignee. 


Cases  on 
insurable 
interest  of 
consignee, 
commission 
agent,  or  in- 
dorsee of  bill 
of  lading. 


Wolff  v. 
Horncastle. 


293.  That  a  consignee  of  goods  who  is  entrusted  as  a  com- 
mission agent  to  sell  them,  or  who  has  accepted  bills  on  them, 
or  has  a  general  balance  against  the  consignor,  has  an  insur- 
able interest  in  such  goods,  at  all  events  to  the  extent  of  his 
claim,  is  a  position  which  has  received  frequent  illustration  in 
our  jurisprudence. 

Thus,  where  the  general  agents  of  the  oonsignor,  on  the 
refusal  of  the  consignees  to  accept  the  goods,  retained  the 
bills  of  lading  in  their  own  hands,  and  aooepted  bills  on 
account  of  the  consignment  to  the  amount  of  300/.,  they 
were  held  to  have  an  insurable  interest  to  the  amount  of 
their  acceptances,  on  the  ground,  as  stated  by  Buller,  J.,  that 
"  a  debt  whioh  arises  in  consequence  of  the  article  insured, 


(ff)  Hibbert  v.  Carter  (1787),  1 
T.  R.  746. 

(h)  Locke  v.  North  American  Ins. 
Co.  (1816),  13  Mass.  R.  61 ;  1  Phil- 
lips, s.  286. 


(»)  Wells  v.  Philadelphia  Ins.  Co. 
(1822),  9  Serg.  &  Rawle,  103;  1 
Phillips,  s.  292. 

(*)  Sutherland  v.  Pratt  (1843),  12 
M.  &  W.  16. 
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and  which  would  have  given  a  lien  upon  it,  does  give  an    Sect..  203. 
insurable  interest "  (/). 

The  house  of  De  la  Torre,  in  Spain,  consigned  a  cargo  of  Hill  v. 
wool,  with  the  bill  of  lading  indorsed,  to  Du  Bois  &  Son  in 
London,  directing  them  to  hold  part  of  it  for  Hill  &  Co.  of 
Exeter.  Hill  &  Go.  had  given  no  orders  for  the  wool,  but 
De  la  Torre  &  Co.  were  indebted  to  them  in  the  sum  of  500/. 
The  Court  held  that,  under  these  circumstances,  Hill  &  Co. 
had  clearly  an  insurable  interest  in  that  part  of  the  wool 
which  was  held  by  Du  Bois  &  Son  as  trustees  for  their 
benefit,  and  might  recover  under  a  count  averring  the 
interest  to  be  in  themselves  (m). 

Where,  however,  the  consignor  directed  the  consignees  to 
hold,  not  the  goods,  but  the  proceeds  of  the  goods,  to  the  use 
of  his  creditor,  this  was  held,  in  the  United  States,  not  to 
give  such  creditor  an  insurable  interest  in  the  goods  (n). 

294.  Two  British  ships,  the  "  Eoss  "  and  the  "  Atlantic,"  Robertson  v. 
having,  with  their  cargoes,  been  captured  by  the  Spaniards, 
the  plaintiffs  (who  were  owners  of  the  "  Ross"),  the  owners 
of  the  "  Atlantic,"  and  the  proprietors  of  the  cargoes  gave  a 
joint  authority  to  one  Cowan  to  endeavour  to  obtain  restitu- 
tion. Cowan,  by  giving  up  part  of  the  cargoes  to  the 
captors,  obtained  restitution  of  the  rest,  together  with  the 
two  ships,  in  a  mass,  for  the  benefit  of  all  concerned.  He 
drew  bills  on  the  plaintiffs  for  his  general  expenses,  which 
the  plaintiffs  accepted  and  paid ;  and  he  also,  together  with 
the  rest  of  the  property,  consigned  to  them  the  "  Atlantio  " 
(of  which  they  were  not  owners),  in  order,  as  he  expressed  it, 
to  simplify  the  concern.  Lord  Ellenborough  and  the  rest  of 
the  Court  were  of  opinion  that  they  had  a  clear  insurable 
interest  in  the  "  Atlantic ; "  they  were  the  original  owners  of 

(/)  Wolff  v.  Horncastle  (1798),  1  was  apparently  on  the  assumption 

B.  ft  P.  316  323.  th**  the  creditor  could  not  under  the 

\m)  Hill  v.  Secretan  (1798),  1  B.  c^umstanceflhave iclaimed ^possession 

*  '  of  the  goods.    Phillips  (vol.  1 ,  s.  291) 

says  that  the  creditor  has  an  insurable 

(»)  Murray  r.  Columbian  Ins.  Co.  interest,  and  oites  Hill  v.  Secretan, 

(1814),  11  Johnson's  R.  802.    This  supra. 
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Beet.  994. 


General 
principle  as 
to  consignees. 


Consignee 
claiming 
under  policy 
effected  to 
protect  the  in- 
terest of  the 
consignor. 


Conway  v. 
Gray. 


one  of  the  captured  ships,  and  after  the  whole  of  the  captured 
property  had  been  redeemed  en  masse  at  their  expense  they 
became  interested  in  the  whole.  They  were  also  the  con- 
signees of  the  ship  in  question  from  Cowan ;  and  having  as 
such  consignees  accepted  and  paid  bills  for  the  expenses  of 
restoring  this  ship,  oonjointly  with  the  rest  of  the  property, 
they  had  on  this  ground  likewise  a  clear  insurable  interest. 
The  Court  accordingly  held  that  the  plaintiffs  could  reoover 
the  whole  amount  of  the  insurance ;  in  trust,  however,  as  to 
the  surplus  over  their  advances  for  those  interested  with 
themselves  in  the  whole  (o). 

295.  As  a  general  principle,  then,  there  can  be  no  doubt 
that  consignees  of  the  goods  being  in  advance  to  •  the 
consignors,  or  under  acceptances  for  them,  may  insure,  in 
their  own  name  and  on  their  own  account,  to  the  full  value 
of  the  goods,  and  apply  the  proceeds  of  the  policies  to  their 
own  benefit  to  the  extent  of  their  claims  in  respect  of  such 
advances  or  acceptances,  holding  the  residue  in  trust  for  the 
consignors  if  they  intended  when  effecting  the  policies  to 
cover  the  interest  of  the  latter  ( p). 

It  has  been  held,  however,  that  such  a  consignee  is  so  far 
identified  in  interest  and  right  with  his  consignor  as  not  to 
be  able  to  apply  with  effect  to  his  own  interest,  which  is 
derived  out  of  that  of  the  consignor,  an  insurance  which  was 
effected  in  order  to  cover  the  interest  of  the  latter,  but  which, 
owing  to  the  intervention  of  some  principle  of  law,  cannot  be 
available  for  such  purpose. 

Thus,  Townsend,  an  American  merchant,  had  consigned  to 
Conway  &  Co.,  of  Liverpool,  a  cargo  of  American  produoe 
for  sale,  and  assigned  to  them  the  bill  of  lading.  Conway  & 
Co.  effected  an  insurance  on  the  cargo,  in  their  own  names, 
"  as  interest  might  appear,"  and  debited  Townsend  with  the 


(o)  Robertson  v.  Hamilton  (1811), 
14  East,  622. 

(p)  See,  in  addition  to  the  oases 
already  cited,  Carruthers  v.  Shedden 


(1815),  6  Taunt.  14.  The  same  posi- 
tion is  established  in  the  United 
States.  De  Forest  v.  The  Fulton 
Ins.  Co.  (1828),  1  Hail's  R.  84 ;  cited 
1  Phillips,  Ins.  s.  311. 
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premiums ;  they  were  then,  and  down  to  the  time  of  loss,  in  Sect.  295. 
advance  to  Townsend  on  account  of  the  cargo,  and  had  a 
general  balance  against  him  to  a  greater  amount  than  the 
sum  insured.  The  goods  were  detained  in  the  United  States 
under  an  American  embargo;  whereupon  Conway  &  Co. 
gave  notice*  of  abandonment,  and  in  an  action  on  the  policy 
averred  the  interest  in  the  first  count  of  the  declaration  to  be 
in  themselves.  Lord  Ellenborough  and  the  Court  of  King's 
Bench,  while  admitting  that  a  consignee  so  circumstanced 
might  insure  on  his  own  account,  held  that,  as  the  American 
consignor  could  not  insure  against  acts  done  by  the  govern- 
ment of  his  own  country,  so  the  British  consignees  were  as 
much  incapacitated  from  applying  the  policy  to  their  interest 
as  though  it  had  been  made  on  their  account  (q). 

296.  The  general  agents  of  a  purchaser  of  goods,  who,  by  General 
his  directions  and  at  his  cost,  have  effected  an  insurance  on  purchaser 
the  goods  in  order  to  cover  bills  drawn  on  them  by  him  in  JJjJj^of* 
favour  of  the  seller,  need  only  apply  the  prooeeds  of  such  insurance, 
policy  to  the  payment  of  such  drafts  as  far  as  the  state  of 
their  aooounts  with  the  purchaser  may  enable  them  to  do  so 
without  loss  to  themselves,  and  are  entitled  to  hold  the 
residue    to  their  own  benefit   (r).      "  It  has  never  been 
decided,"   says  Bayley,  J.,   "that  a  person  not  bound  to 
insure,  but  who  elects  to  insure  in  order  to  cover  payments  if 
the  goods  do  not  arrive,  may  not  apply  the  proceeds  of  the 
policy  to  his  own  use.     The  premium  for  the  insurance  comes 
out  of  the  general  means  of  the  party  effecting  it,  and 
diminishes  the  fund  applicable  to  the  claims  of  the  general 
creditors.     As  between  them  and  the  seller  of  the  particular 
goods,  they  certainly  would  be  entitled  to  the  money  secured 
by  the  polioy  "  («). 

(q)  Conway   t>.  Gray   (1809),   10  60.     The  decision  is,  however,  not 

East,  536.    As  regards  the  right  of  affected  as  regards  the  principle  for 

the  consignor  to  recover,  the  case  whioh  the  case  is  cited  in  the  text, 

has  been  overruled  by  the  Exchequer  (r)  Neale  t>.  Held  (1823),  1  B.  ft 

Chamber  in  Aubert  v.  Gray  (1862),  Cr.  657. 

3  B.  ft  S.  163,  169 ;  82  L.  J.  Q.  B.  (a)  Ibid.  662. 
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Sect.  207. 

Insurable 
interest  of 
consignee  in 
Ms  commis- 
sion. 


Knox 
v.  Wood. 


297.  A  consignee  has  an  insurable  interest  in  the  com- 
mission which  he  expects  to  earn  on  goods  consigned  to  him, 
but  must  specifically  describe  his  interest  (t).  The  mere 
expectation,  however,  that  goods  will  be  consigned  to  a  person 
of  course  gives  him  no  insurable  interest  in  the  commission 
which  he  hopes  to  earn  (w). 

It  seems  to  have  been  decided  by  Lord  Ellenborough  that 
there  is  no  insurable  interest  in  commissions  unless  the  goods 
on  which  they  are  to  be  earned  are  already  on  board  the  ship. 
A  merchant  effected  an  insurance  at  and  from  Bristol  to 
Jamaica  and  back  to  Dublin,  on  commission  to  arise  upon  the 
sale  in  Dublin  of  produce  expected  to  be  shipped  at  Jamaica 
for  the  homeward  voyage,  under  an  agreement  between  him- 
self and  a  Jamaica  house.  He  chartered  a  ship  to  load  the 
produce.  She  was,  however,  captured  on  her  outward 
voyage;  but  being  released  she  proceeded  to  Jamaica,  and 
found  that  her  cargo  had  been  forwarded  by  another  ship. 
Meanwhile  she  had  also  lost  the  season,  and  had  to  return 
home  in  ballast.  In  an  action  to  recover  the  loss  of  oom- 
mission,  it  was  held  that  the  plaintiff  had  no  insurable 
interest  in  such  commission ;  and  Lord  Ellenborough  said: 
"It  strikes  me  that  this  was  a  mere  expectation.  The 
expectation  is  frustrated  by  the  capture,  and  the  interest  was 
never  on  board ;  this  is  an  insurance  of  the  expectation  of  an 
expectation.,,  The  defendant  accordingly  had  a  verdict; 
and  on  motion  for  a  new  trial  the  Court  were  clearly  of 
opinion  that  the  plaintiff  had  not  an  insurable  interest  when 
the  loss  happened.  Lord  Ellenborough  on  that  occasion 
said:  "  This  case  carries  us  into  the  land  of  dreams ;  and,  if 
supported,  would  introduce  the  practice  of  insuring  a  20,000/. 
prize  in  the  lottery  without  purchasing  a  ticket"  (x). 

If  the  case  was  decided  on  the  ground  that  the  plaintiff 


(t)  Per  Lord  Kenyon,  Flint  r. 
Le  Mesurier  (1796),  2  Park,  Ins.  563 ; 
Lucena  v.  Craufurd  (1806),  2  B.  &  P. 
N.  R.  316. 


(«)  Knox  v.  Wood  (1808),  1  Camp. 
543.  See  per  Bigham,  J.,  Buchanan 
v.  Faber  (1899),  4  Com.  Cas.  223. 

(x)  Knox  v.  Wood  (1808),  1  Camp. 
643  ;  2  Park,  Ins.  564. 
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had  no  contract  for  the  consignment  to  him  of 'a  cargo  by  this  Sect.  297. 
ship,  its  authority  cannot  be  questioned  (y).  If,  however, 
as  the  report  in  Campbell  implies,  there  was  a  binding  con- 
tract under  which  the  plaintiff  was  entitled  to  have  the  vessel 
loaded,  it  would  seem  on  principle  that  the  plaintiff  had  an 
insurable  interest  in  the  commission  which  but  for  the  perils 
of  the  voyage  he  would  in  the  ordinary  course  of  things 
have  earned  (z).  He  would  have  been  entitled  to  assume 
that  the  cargo  would  be  loaded  if  the  ship  arrived  at 
Jamaica  (a). 

A  shipbroker  to  whom  by  agreement  a  ship  is  addressed,  Insurable 
so  that  if  she  arrives  at  the  port  where  he  001x163'  on  his  shipbrokers. 
business  he  will  earn  brokerage,  has  an  insurable  interest  in 
his  brokerage  during  the  voyage  of  the  ship  to  the  port  (b). 
A  mere  hope  or  expectation,  however,  on  the  part  of  the 
broker  that  the  owner  of  a  ship  will  continue  to  employ  him 
gives  him  no  insurable  interest  in  the  brokerage,  which  he 
hopes  to  earn  on  the  arrival  of  the  ship  (c). 

298.  From  the  general  principle,  that  any  creditor  having  Insurable 
a  claim  on  property  pledged  to  him  for  advances  has  an  mortgagorand 
insurable  interest  to  the  extent  of  his  claim,  it  follows  that  a  mort»a«6e- 
mortgagee  of  ship  or  goods  has  a  distinct  insurable  interest  in 
the  mortgaged  property,  and  may  recover  in  an  action  upon 
a  policy  effected  for  his  benefit,  averring  the  interest  to  be  in 


(y)  The  report  in  Park  bears  out 
this  view. 

(z)  See  per  Mathew,  J.,  in  Ward 
v.  Weir  (1899),  4  Com.  Cas.  216, 
222.  Phillips  questions  the  decision 
in  Knox  v.  Wood,  1  Phillips,  s.  311. 
Other  points  might,  however,  be 
raised  on  this  insurance.  One  (if,  as 
is  probable,  the  policy  was  in  com- 
mon form)  is  that  the  risk  only 
attached  on  the  loading  of  the  goods. 
This  depends  on  a  further  question, 
viz.,  whether  commissions  can,  like 
profits,  be  deemed  to  be  part  of  the 
value  of  the  goods  so  as  to  make 
the  clause  as  to  the  goods  applicable. 


Another  is,  that  the  loss  was  due 
merely  to  a  retardation  of  the  voyage, 
and  that  the  policy  ought,  therefore, 
to  have  been  specially  framed  to 
cover  such  a  risk.  See  M'Swiney  v. 
Royal  Exchange  Ass.  Go.  (1850), 
Ex.  Ch.  14  Q.  B.  646.  The  case 
was,  however,  clearly  not  decided  on 
either  of  these  grounds. 

(a)  Rankin  v.  Potter  (1873),  L.  R. 
6  H.  L.  83. 

(b)  Watts  t>.  Bacon,  coram  Mathew, 
J.,  18th  Jan.  1900. 

(e)  Per  Bigham,  J.,  Buchanan  v. 
Faber  (1899),  4  Com.  Gas.  223. 
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fleet,  298.  himself,  to  the  full  amount  of  the  mortgage  debt.  At  the 
same  time  the  equitable  title  that  still  remains  in  the  mort- 
gagor is  in  him  an  insurable  interest  whioh  he  may  protect 
by  a  separate  insurance. 

Thus,  a  factor  resident  in  this  country,  to  whom  goods  and 
freight  have  been  mortgaged  by  his  foreign  principal  for 
advances,  may,  upon  consignment  to  himself  of  the  goods, 
with  the  bill  of  lading  indorsed,  insure  the  legal  interest  in 
the  property  on  his  own  account,  and  the  equitable  interest 
remaining  in  his  principal  on  account  of  the  latter  (d). 
Amountwhioh      Although  the  ownership  of  the  mortgagee  is  distinguished 

morttiraflree  cclh 

recover.  in  the  register  from  the  absolute  ownership  (e)9  the  mortgagee 

of  a  ship  may  protect  his  interest  therein  by  a  general  polioy 
on  the  ship  in  the  common  form ;  and  he  may  insure  to  the 
full  value  of  the  ship,  but  can  only  reoover  to  the  extent  of 
his  mortgage  debt,  unless  in  effecting  the  policy  he  intended 
to  cover,  not  his  own  interest  only,  but  that  of  the  mortgagor 
also(/). 

The  amount  recoverable  under  an  open  policy  effected  by  a 
mortgagee  depends  upon  his  intention  in  effecting  the  policy; 
if  he  intended  it  to  cover  the  whole  interest,  both  legal  and 
equitable,  he  may  recover  the  whole  amount  of  the  insurance, 
under  trust  as  to  the  surplus,  to  hold  it  for  the  mortgagor  ; 
if  he  intended  it  only  to  cover  his  own  interest  as  mortgagee, 
and  the  insurance  is  for  more  than  the  mortgage  debt,  he  can 
recover  to  the  extent  only  of  his  charge  (g).  If,  under  such 
circumstances,  he  have  reoovered  the  whole  sum  in  an  action 
on  the  polioy,  and  retains  the  surplus,  it  may  be  reoovered 
back  from  him  by  the  underwriters  (A). 

Sro?^  ^99.  The  mortgagor  has  clearly  an  insurable  interest  in 

interest. 

(d)  Smith  v.  Lafioelles  (1788),  2  (g)  So  in  Carruthers  v.  Shedden 

T.  R.  187.  (1815),  6  Taunt.  17,  Gibbs,  C.  J., 

(e)  See  now  the  Merchant  Ship-      told  the  juiy  to  consider  what  amount 

*  ^   ,««.•       oi  of  interest  the  policy  was  in  fact  in- 

ping  Act,  1894,  s.  34.  *7    •           , 

r    °  tended  to  cover  by  those  who  caused 

(/)  Irving  r.  Richardson  (1831),       it  ^  ^  eSeat6dim 

2  B.  &  Ad.  193 ;  S.  C.  at  N.  P.,  1  (A)  Irving  v.  Richardson  (1831),  2 

Mood,  &  R,  153,  B.  &  Ad,  193. 
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the  mortgaged  property  to  its  full  value ;  for  in  case  of  loss    Sect.  399. 
he  would  not  only  be  deprived  of  the  thing  insured,  but  still 
remain  liable  for  the  mortgage  debt :  hence  the  mortgagor  of 
the  ship  has  been  held  to  have  an  insurable  interest,  though 
the  ship  be  mortgaged  to  her  full  value  («). 

When  the  mortgagor  has  covenanted  to  insure  the  mort-  Mortgagor 
gaged  property  on  account  of  the  mortgagees,  he  is,  of  course,  trustee  for 
a  trustee  for  them  of  the  proceeds  of  the  policy.  The  owner,  mort»aKee- 
by  a  duly  registered  deed  to  which  he  and  two  trustees  were 
the  only  parties,  assigned  six  ships  to  the  trustees  for  secur- 
ing sums  of  money  expressed  to  be  lent  by  them,  but  which 
in  fact  were  lent  by  the  plaintiffs,  and  covenanted  to  insure 
eaoh  vessel  in  the  sum  of  1,500/.  at  the  least,  and,  on  request, 
to  assign  the  policies  to  the  trustees.  He  did  insure  in  his 
own  name  through  a  broker  who  knew  of  the  mortgage,  but 
to  whom  he  misrepresented  the  object  of  the  insurance. 
Upon  the  loss  of  one  of  the  ships  and  the  bankruptcy  of  the 
owner,  the  plaintiffs  obtained  a  decree  in  equity  declaring 
their  right  to  the  proceeds  of  the  policies,  and  setting  aside 
the  broker's  general  lien  and  the  claim  of  the  bankrupt's 
assignees  under  the  reputed  ownership  section  of  the 
statute  (A). 

The  indorser  of  a  bill  of  lading  who  did  not  intend  to  pass  When  the' 
his  whole  property  in  the  goods  by  the  assignment,  but  only  bm  of  lading 
to  give  a  charge  on  their  net  proceeds,  stands  in  the  same  JJ^  ** ©  post- 
position as  a  mortgagor,  and  retains  an  insurable  interest  mortgagor, 
to  their  full  value,  since  he  continues  to  be  as  directly  con- 
cerned in  the  safety  of  the  goods  as  he  was  before  assigning 
the  bill  of  lading  (/).    A  consignee  of  goods  who  has  a  lien 


(i)  See  Alston  v.  Campbell  (1779), 
4  Brown's  Pari.  Gas.  476  ;  Hutchin- 
son v.  Wright  (1858),  25  Beav.  444  ; 
27  L.  J.  Gh.  834;  Higginson  v. 
Dan  (1816),  13  Mass.  R.  96 ;  cited 
1  Phillips,  Ins.  s.  286.  The  circum- 
stance that  in  form  the  registered 
deed  of  mortgage  is  an  absolute 
transfer  of  the  ship  does  not  affect 
the  mortgagor's  insurable  interest. 


Hutchinson  r.  Wright,  supra;  and 
see  Ward  v.  Beck  (1863),  32  L.  J. 
C.  P.  113.  In  Ins.  Co.  v.  Stimson 
(1880),  103  U.  S.  25,  the  question  of 
the  insurable  interest  of  mortgagor 
and  mortgagee  was  considered. 

(*)  Ladbroke  v.  Lee  (1850),  4  De 
G.  &  8.  106. 

(f)  Hibbert  v.  Carter  (1787),  1 
T.  R.  745.     See  ante,  s.  292. 


case. 
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Sect.  299.  on  them  for  a  debt  is  in  the  position  of  a  mortgagee.  The 
question  of  the  insurable  interest  of  consignees  has  already 
been  considered  (ro). 

Insurable  300.  There  is  no  doubt  that  a  trustee,  having  the  legal 

a  trustee.         interest  in  the  thing  insured,  may  insure,  in  respect  of  such 

interest,  to  the  full  value  of  the  goods  (»). 

Insurable  301.  The  insurable  interest  of  captors,  prize  agents,  &cM  in 

interest  of  _  . 

captors,  prize   captured  property  has  been  the  subject  of  very  elaborate  and 

agen  '    °"      refined  discussion  in  the  English  Courts. 

Le  Oras  r.  The  first  case  in  which  the  question  arose  was  that  of  Le 

the  Omoa  Cras  r.  Hughes,  before  Lord  Mansfield,  generally  known  in 
insurance  law  as  the  Omoa  case.  A  detachment  of  the  sea 
and  land  forces  of  Great  Britain  jointly  captured  the  fort  of 
Omoa  and  two  Spanish  ships  then  lying  under  its  protection. 
One  of  these  ships,  together  with  her  cargo,  was  insured  on 
account  of  the  officers  and  crews  of  the  British  ships  "  at  and 
from  Omoa  to  London,"  and  was  lost  on  her  homeward 
voyage.  An  action  being  brought  on  the  policy,  averring  the 
interest  to  be  in  the  officers  and  crews  of  the  ships,  two 
questions  were  made — 1.  Whether  the  sea  officers  had  an 
insurable  interest  under  the  then  Prize  Act  (19  Geo.  3,  c.  67) ; 
2.  Whether  possession  of  the  ship  would  entitle  them  to 
insure  upon  the  bare  contingency  of  a  future  grant  from  the 
Crown. 

The  consideration  of  the  seoond  question  became  unneces- 
sary, except  speculatively,  for  Lord  Mansfield  was  clearly  of 
opinion  that  the  officers  and  crew  had  an  insurable  interest 
under  the  Prize  Act.  The  objection  on  this  point  being  that 
the  capture  was  not  a  sole  capture  by  the  sea  forces,  but  a 
capture  by  the  land  and  sea  forces  jointly,  Lord  Mansfield 
said :  "  The  Act  gives  to  the  officers,  seamen,  marines  and 
soldiers  on  board  every  ship  of  war  the  sole  property  in  all 
ships  and  goods  which  they  shall  take  during  war,  after 
condemnation.    It  does  not  require  that  the  seamen  only  shall 

(m)  Ante,  ss.  291  et  seg.  Craufurd  (1806),  2  B.  &  P.  N.  R. 

(n)  Per  Lord  Eldon,  in  Lucena  v.      324. 
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take ;  where  soldiers  assist,  their  right  may  be  doubtful,  but    Sect.  801. 
that  does  not  lessen  the  right  of  the  navy"  (o). 

"  As  to  the  second  ground,"  Lord  Mansfield  proceeded  to 
say,  "the  Grown  always  makes  the  grant,  and  there  is  no 
instance  to  the  contrary.  Here  the  possession  is  in  the 
assured,  and  a  certain  expectation  of  receiving  the  property 
captured  from  the  Crown,  which  gives  him  an  interest  in  its 
arrival"  (/?). 

302.  The  position  thus  advanced  by  Lord  Mansfield,  "  that  Query, 
possession,  ooupled  with  the  expectation  of  future  benefit,  torehavean" 
founded  on  the  contingency  of  a  future  grant  from  the  Crown,  ^J!^1?8  ^ 
but  warranted  by  universal  practice,  amounts  to  an  insurable  ground  of  an 
interest,"  has  been  considerably  shaken  by  the  observations 
of  succeeding  and  scarcely  less  eminent  judges.  "If  the 
Omoa  case,"  says  Lord  Eldon,  in  Lucena  «?.  Craufurd,  "  was 
decided  upon  the  expectation  of  a  grant  from  the  Crown,  I 
never  can  give  my  assent  to  that  doctrine.  That  expectation, 
though  founded  on  the  highest  probability,  was  not  interest, 
and  it  was  equally  not  interest  whatever  might  have  been  the 
chances  in  favour  of  the  expectation.  That  which  was  wholly 
in  the  Crown,  and  which  it  was  in  the  power  of  his  Majesty 
to  give  or  withhold,  could  not  belong  to  the  captors  so  as  to 
create  any  right  in  them"  (q).  Lord  Ellenborough,  in 
Eouth  v.  Thompson  (r),  and  Tindal,  C.  J.,  in  Devaux  t\ 
Steele  (#),  both  seem  to  consider  that,  after  these  observations 
of  Lord  Eldon's,  the  doctrine  of  Lord  Mansfield,  if  it  can 
still  be  treated  as  a  binding  authority,  must  be  considered 
inoapable  of  being  extended,  and  as  confined  to  oases  falling 
strictly  within  the  same  ciroumstances. 

(o)  Le  Cras  v.  Hughes  (1782),  1  v.  Vaughan  (1809),  11  East,  619. 
Marshall,  Ins.  105  ;    2  Park,  Ins.  (^)  Le  Cns  v.  Hughes  (1782),  1 

568 ;    3  Dougl.  81.     See  the  judg-  Marsh.  Ins.  105  ;  2  Park,  Ins.  668 ;  3 

mentof  Lord  Ellenborough  in  Routh  Dougl  81 

^""T^T  (!8°9)',  "  ^  <33*  W  ^"  ••  Cmrfurd  (MM).  2 

434.    That  captors  of  a  prize  in  case  ' 

of  joint  capture  had  an  insurable      B'  &  P*  N"  R'  323* 

interest   in   suoh   prize   under   the  (r)  H  East*  434. 

45  Geo.  3,  c.  72,  was  held  in  Stirling  («)  6  Bing.  N.  C.  358,  370,  371. 
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Sect.  308.        808.  If  the  law,  therefore,  on  this  subject  be  that  posses- 

Reeult  of  the    sion,  coupled  with  the  expectation  of  a  future  grant  from  the 
authorities.       ^  .  .  ii*jj»j*  i      • 

Crown,  gives  an  insurable  interest,  it  is  so  only  m  cases 
where  a  long  and  uniform  course  of  practice  can  be  shown  for 
the  Crown  always  to  make  such  grant  and  no  instance  can  be 
given  to  the  contrary  (t). 

Lord  Eldon,  however,  pointed  out  other  grounds  on  which 
the  right  of  the  captors  to  insure  might  have  been  put. 
"  The  captors,"  said  his  Lordship,  "  not  only  had  the  posses- 
sion, but  a  possession  coupled  with  the  liability  to  pay  costs 
and  charges,  if  they  had  taken  possession  improperly,  and  also 
a  liability  to  render  back  property  which  should  turn  out  to 
be  neutral "  (w).  It  was  upon  this  very  ground  that  Lord 
Kenyon  had  previously  put  the  insurable  interest  of  captors 
in  the  case  of  Boehm  v.  Bell  (x). 

Lucena  v.  304.  The  next  case  to  be  considered  is  the  famous  one  of 

Craufurd. 

the  Dutch  Commissioners,  which,  for  more  than  eight  years, 
was  litigated  in  the  English  Courts  of  law,  and*  in  the  House 
of  Lords  gave  rise  to  one  of  the  most  elaborate  and  ingenious 
legal  discussions  ever  raised  upon  a  point  of  maritime 
law  {y). 

The  facts  were  as  follows : — Holland  having  been  in  1794 
overrun  and  occupied  by  the  armies  of  the  French  Republic, 
with  whom  we  were  then  at  war,  and  it  being  probable  that 
her  reduction  to  French  subjection  might  be  permanent,  our 
Government,  by  an  Order  in  Council  of  February,  1795, 
directed  that  all  Dutch  ships  bound  to  and  from  the  ports  of 
Holland  should  be  seized  for  the  purpose  of  being  brought 

{t)  See  Devaux  v.  Steele  (1840),  6  v.  Craufurd,  in  1802,  3  B.  &  P.  76 ; 

Bing.  N.  C.  358.  before  the  House  of  Lords,  under 

(u)  2  B.  &  P.  N.  R.  323.  the  same  name,  in  1806,  2  B.  &  P. 

(x)  Boehm  v.  Bell  (1799),  8  T.  R.  N.  R.   269.     It  then  came  before 

154.      See  the   judgment  of    Lord  Lord  EUenborough  at  the  sittings 

Kenyon,  ibid.  161.  after  Michaelmas    Term,    1806,  on 

(y)  The  case  first  came  before  the      AV  j  j  ...      .  . 

_  v'      .  _.     ,     n      ^        *      ^        *ne  «>«Mr*  de  novo,  and  was  ultimately 
Court  of  King's  Bench  under  the 

name  of    Craufurd    v.   Hunter    in      ^P0"*  of  bv  the  HoU8e  of  ^^ 

1798,  8  T.  R.  13.    It  came  before      on  the  29th  June,  1808,  as  Lucena 

the  Exchequer  Chamber  as  Lucena      v.  Craufurd,  1  Taunt.  324. 
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into  this  country  and  there  provisionally  detained.  With  a  Sect.  304. 
view  to  provide  for  the  custody  of  such  ships,  an  Act  was 
passed  empowering  his  Majesty  in  Council  to  appoint  com- 
missioners for  the  care,  management,  sale,  or  other  disposal, 
according  to  his  Majesty's  instructions,  of  all  Dutch  ships  or 
cargoes  "  which  had  been,  and  might  be  thereafter,  detained 
in  or  brought  into  the  ports  of  the  United  Kingdom  "  ;  and 
on  the  15th  June,  1795,  a  commission  issued  under  this  Act 
to  Craufurd  and  others,  appointing  them  to  act  as  commis- 
sioners for  the  purposes  specified  in  the  Act.  Before  this 
commission  was  issued,  a  man-of-war,  in  company  with  some 
East  India  Company's  ships,  acting  under  the  Order  in 
Council  of  February,  1795,  had  captured  a  fleet  of  Dutch 
merchantmen  and  carried  them  into  St.  Helena  for  the  pur- 
pose of  being  brought  into  this  country.  Accordingly,  in 
July,  four  of  these  ships,  the  "  Hooghley,"  the  "  Dordrecht," 
the  "Surcheanoe,"*and  the  "Zeelelye,"  sailed  from  St.  Helena 
with  their  Dutch  cargoes  on  board  for  this  country  ;  and  on 
the  22nd  of  August  (z)  Craufurd  and  his  co-commissioners, 
having  reoeived  notice  to  that  effect,  caused  an  insuranoe  to 
be  effected  on  these  ships  and  their  cargoes  on  their  own 
account,  under  the  name  and  style  of  "  The  Honourable 
Commissioners  for  the  Sale  of  Dutch  Property."  All  the 
four  ships  thus  insured,  together  with  their  cargoes,  were 
totally  lost  before  arriving  in  this  country ;  one  of  them, 
however,  the  "  Zeelelye,"  was  not  so  lost  till  after  the  15th  of 
September.  This  date  is  important,  because  on  that  day  a 
proclamation  of  reprisals — in  other  words,  an  open  declara- 
tion of  war — was  made  by  his  Majesty  against  the  ships, 
goods,  and  subjects  of  the  United  Provinces. 

On  the  loss  of  the  ships  becoming  known,  Craufurd  and 
his  oo-oommissioners  brought  an  action  upon  the  policy, 
averring  the  interest,  in  the  first  count  of  the  declaration, 
to  be  in  themselves  "  as  such  commissioners  " ;  in  the  second 
count,  to  be  in  the  Crown. 

(*)  1  Taunt.  329. 
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Sect.  304.        The  main  question  in  the  cause  was,  whether  the  plaintiffs, 
Question  in     under  the  circumstances,  had  an  insurable  interest,  under  the 

ul6  C&S6 

commission,  in  the  ships  and  cargoes  insured  before  their 
arrival  in  this  country.  It  would  be  impossible  to  report  at 
length,  and  useless  to  attempt  to  abridge,  the  able  and  inge- 
nious disquisitions  to  which  this  question  gave  rise;  the 
reader  is  referred  to  the  reports  at  large,  especially  to  the 
judgment  of  Chambre,  J.,  in  the  Exchequer  Chamber  (a),  of 
the  same  learned  Judge  (ft),  of  Lawrence,  J.  (c),  and  of  Lord 
Eldon  (d),  in  the  House  of  Lords. 
Judgment  of  In  the  Court  of  King's  Bench,  Lord  Kenyon  and  the  rest 
King's  Bench .  of  the  Court  held  that  the  plaintiffs  had  an  insurable  interest 
sufficient  to  sustain  the  first  count  of  the  declaration,  either 
as  trustees  for  the  Crown  or  for  the  parties  who  should  ulti- 
mately be  entitled,  as  consignees,  or  as  prize  agents;  and 
judgment  accordingly  was  given  for  the  plaintiffs  for  the 
Judgment  of    whole  8um.     In  the  Exchequer  Chamber  this  judgment  was 

the  majority  ^  ^  . 

in  the  Ex-       affirmed  by  a  majority  of  the  Judges,  including  Heath,  J., 
Chamber.        and  Lord  Alvanley,  Chambre,  J.,  delivering  a  very  forcible 
opinion  the  other  way. 

The  grounds  on  which  the  majority  founded  their  judg- 
ment were  substantially  the  same  as  those  which  had  pre- 
vailed with  the  Court  of  King's  Bench ;  and  rested  on  the 
principle  "  that  an  inchoate  interest,  though  imperfect  till  a 
given  contingency  shall  take  place,  is  nevertheless  insur- 
able" (e). 

Chambre,  J.,  on  the  other  hand,  jested  entirely  on  the  fact 
that,  under  the  terms  of  the  Act  and  the  commission,  the 
powers  of  the  commissioners  were  striotly  limited  to  the  case 
of  Dutch  ships  actually  brought  into  the  ports  of  the  United 
Kingdom  and  provisionally  detained  there;  that,  as  the 
ships  had  never  been  brought  into  this  country  at  all,  they 
had  never  become  the  objects  of  the  plaintiffs'  authority  or 
powers  under  the  commission,  and  consequently  that  the 

(b)  2B.&P.  N.  E.  298—300.     .  w 

(*)  Ibid.  300-307.  W  3  B.  &  P.  98. 
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plaintiffs  had  no  such  relation,  conoern,  or  interest  therein  as    Sect.  804. 
to  entitle  them  to  insure. 

Before  the  House  of  Lords,  eight  of  the  Judges  were  of  Opinion  of  the 
opinion,  upon  the  same  grounds  as  before,  that  the  plaintiffs  {J^ judges  in 
had  an  insurable  interest  sufficient  to  sustain  the  first  count ;  the  p0Ufle  rf 

Lords. 

"  they  had  a  contingent  interest,  and,  supposing  the  inten- 
tions of  the  Crown  to  remain  unaltered,  nothing  stood  between 
them  and  the  vesting  of  that  contingent  interest  but  the  perils 
insured  against"  (/). 

Chambre,  J.,  adhered  to  his  former  opinion,  which  was  Opinions  of 
supported  by  Lawrence,  J.,  by  the  great  authority  of  Lord  Lawrence 
Eldon,  by  Lord  Erskine,  and,  as  is  inferred  rather  from  the  £JjLjJ|£t  of 
known  course  of  his  subsequent  decisions  than  from  anything  the  House  of 
that  fell  from  him  at  the  time,  by  Lord  Ellenborough  (g). 
To  these  learned  persons  the  plaintiffs'  claim  of  interest 
seemed  to  have  "no  other  foundation  than  a  mere  naked 
expectation  of  acquiring  a  trust,  or  charge,  respecting  the 
property,  without  a  scintilla  of  present  right,  either  absolute 
or  contingent "  (/*).  By  the  letter  of  the  commission  and  the 
statute,  they  remarked,  the  plaintiffs'  care  was  confined  to 
ships  which  had  been  detained,  or  might  be  brought  into  the 
ports  of  this  kingdom  ;  so  that,  until  arrival  here,  no  Dutch 
property  was  clothed  with  those  circumstances  which  designated 
it  to  be  the  object  of  their  commission,  and  made  it  their 
duty  to  interfere  in  its  preservation  (/).  Under  these  circum- 
stances, they  professed  themselves  unable  to  conceive  an 
interest  dependent  on  a  thing,  with  which  thing  the  persons 
supposed  to  be  interested  had  nothing  to  do  (k) ;  and  Lord 
Eldon,  in  particular,  declared  he  could  "  not  point  out  what 
is  an  interest  unless  it  be  a  right  in  the  property,  or  a  right 
derivable  out  of  some  contract  about  the  property,  which  in 
either  case  may  be  lost  upon  some  contingency  affecting  the 

(/)  2  B.  &  P.  N.  E.  289—298.  (A)  Per  Chambre,  J.,  299. 

(,)  <*ambre,  J.,  2  B  &  P.  N.  E.  (i)  Per  Lawren      j     2  B.  &  P. 

298—300;  Lawrence,  J.,  300—307;  ' 

Lord  Eldon,  315—326  ;  Lord  Ellen-  N'  R*  305' 

borough,  327 ;  Lord  Erskine,  328.  (&)  Ibid.  306. 
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Sect.  304.  possession  or  enjoyment  of  the  party  "  (/).  Notwithstanding 
Venire  de  novo,  this  clear  declaration  of  opinion,  the  House  of  Lords  did  not 
directly  reverse  the  decision  of  the  majority  of  the  Judges, 
but,  upon  the  advice  of  Lord  Eldon,  sent  the  case  down  for  a 
new  trial  under  a  venire  de  novo  on  the  following  collateral 
ground. 

The  declaration  of  hostilities  against  the  United  Provinces 
took  place  on  the  15th  of  September,  and  the  "  Zeelelye," 
one  of  the  ships  insured,  was  not  lost  till  the  20th  of  Sep- 
tember. Damages,  nevertheless,  had  been  assessed  at  a  total 
sum  in  respect  of  all  the  ships,  including  the  "  Zeelelye." 
As,  however,  the  House  of  Lords  were  dearly  of  opinion 
that  whatever  insurable  interest  (if  any)  the  plaintiffs,  as 
commissioners,  might  ever  have  had,  had  at  all  events  been 
taken  out  of  them  by  this  declaration  of  hostilities,  which 
vested  the  ownership  of  all  captured  property  in  the  Crown 
jure  belli,  it  followed  that  the  plaintiffs  had  no  interest  in  the 
"  Zeelelye  "  at  the  time  of  her  loss,  and  the  finding  of  the 
jury,  inasmuch  as  it  gave  general  damages  partly  made  up 
of  the  loss  on  the  "  Zeelelye,"  was  erroneous. 

The  cause,  accordingly,  came  on  for  trial  before  Lord 
Ellenborough  on  the  venire  de  novo,  when  a  verdict  was  found 
for  the  plaintiffs  upon  the  second  count  of  the  declaration, 
which  averred  the  interest  to  be  in  the  king  (m). 

805.  Although,  however,  the  House  of  Lords  in  this  case 
avoided  a  decision  diametrically  opposed  to  the  opinion  of  a 
majority  of  the  Judges,  yet  the  subsequent  course  of  our 
jurisprudence  sufficiently  shows  the  influence  of  this  disoussion 
to  have  been  adverse  to  all  claims  of  interest  founded  on 
mere  contingent  grants  from  the  Crown  (n). 


Final  result 
of  the  case. 


Gases  since 
Lucena  v. 
Oraufurd. 


(/ )  Per  Lord  Eldon,  2  B.  &  P.  N.  R. 

321. 

(m)  3   B.  &  P.   329.      A  bill  of 

exceptions  was  taken  to  his  Lord- 
ship' s  judgment,  which  was,  how- 
ever, affirmed  by  the  House  of  Lords 
without  calling  upon  counsel  in  re- 
ply on  29th  June,  1808.  Lucena  v. 
Craufurd,  1  Taunt.  324. 


(n)  What  was  determined  by  this 
celebrated  case,  and  the  applioa* 
tion  of  the  rule  so  determined, 
was  canvassed  anew  in  the  case  of 
Ebsworth  v.  Alliance  Marine  Ins. 
Co.  (1873),  L.  R.  8  C.  P.  696;  but 
the  discussion,  as  the  Court  was 
equally  divided,  ended  without  result. 
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Thus :  in  pursuance  of  an  order  of  oouncil,  of  September,  Sect.  305. 
1807,  by  which  all  Danish  ships  were  directed  to  "be  detained  Routh  r. 
and  brought  into  port,"  a  Danish  ship  was  seized  by  a  British 
privateer  and  carried  into  Lisbon.  Thence,  after  repairs  and 
the  sale  of  her  original  cargo,  she  was  despatched  by  the 
captors  with  another  cargo  to  London  on  the  3rd  of  November, 
the  very  day  on  which  a  formal  declaration  of  hostilities  had 
been  made  by  Great  Britain  against  Denmark.  Subsequently 
an  insurance  was  effected  on  aocount  of  the  captors,  and,  the 
ship  and  cargo  being  totally  lost,  an  action  was  brought  on 
the  policy.  Interest  was  averred  in  the  captors,  which  it  was 
contended  that  they  had  on  two  grounds : — (1)  Because  they 
had  a  possession,  coupled  with  a  well-grounded  expectation  of 
a  grant  from  the  Crown ;  (2)  Because  such  possession  rendered 
them  liable,  either  to  the  Crown  or  to  the  foreign  owner,  for 
the  safe  custody  of  the  ship,  and  therefore  gave  them  an 
interest  in  her  safety. 

As  to  the  first,  it  was  answered,  that  the  ship  was  taken, 
not  as  a  prize  of  war  after  a  declaration  of  hostilities,  but 
merely  under  an  Order  in  Council  "  to  detain  and  bring  into 
port";  that,  even  if  the  ship  had  arrived  in  safety,  the 
captors  would  have  had  nothing  "  but  the  chance  of  a  grant " : 
the  Court  accordingly  held  that  they  had  no  insurable  Amereuhanoe 
interest  on  the  short  ground,  "  that  a  man  has  no  right  to  an  able  interest" 
indemnity  because  he  has  lost  the  ohance  of  receiving  a  gift." 

As  to  the  second  ground,  which,  it  will  be  recollected,  was 
the  foundation  of  Lord  Eenyon's  decision  in  Boehm  v.  Bell, 
and  approved  of  by  Lord  Eldon  in  Luoena  v.  Craufurd,  it 
was  held  by  Lord  Ellenborough  to  be  inapplicable ;  because 
a  formal  declaration  of  hostilities  had  intervened  before  the 
loss,  which  at  once  vested  the  right  of  ownership  in  the 
Crown,  put  an  end  to  all  claim  on  the  part  of  the  foreign 
owners,  and  freed  the  captors,  as  agents  for  the  Crown,  from 
all  liability  for  acts  done  within  the  scope  of  their  authority, 
which  it  did  not  appear  that  they  had  in  any  degree 
exceeded  (o).    As,  however,  there  was  no  fraud  in  the  captors 

(o)  Routh  f.  Thompson  (1809),  11  East,  426. 
VOL.  I.  B  B 
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Seeuty  of  a 
Tested  right, 

Stirling  v. 
Vaughan. 


Sect.  305.  in  effecting  the  policy,  nor  anything  illegal  in  the  voyage  or 
insurance,  the  assured  were  held  entitled  to  recover  baok  the 
premiums  (o). 

In  the  case  just  cited,  the  captors  had  no  olaim  to  prize 
under  any  Prize  Acts,  for  the  ship  was  taken  before  the 
declaration  of  hostilities.  Where  they  had  such  claim,  they 
were  held  to  have  an  insurable  interest  in  ships  taken  as  prize 
before  condemnation,  e.  g.9  under  the  Prize  Act,  45  Geo.  3, 
c.  72,  s.  3,  which  vested  the  property  in  the  captors  after 
condemnation,  subject  to  the  right  of  the  Crown  to  release 
•  the  prize  before  condemnation,  and  to  the  effect  of  a  sentence 
of  restoration  by  a  Court  of  Admiralty  (p). 

Policyeffected      306.  Whether  the  insurance  and  the  loss  took  place  before 

b7pi^agent  or  B^Gr  °Pen  declaration   of  war  or  order  for  reprisals; 

adopted  by  whether  the  parties  insuring  effected  the  policy  under  the 
orders  and  expressly  on  account  of  the  captors,  or  otherwise ; 
the  Crown  has  in  all  cases  an  insurable  interest  in  ships 
lawfully  detained  and  captured  under  any  Order  in  Council : 
and,  although  such  insurance  may  not  have  been  originally 
effected  to  protect  the  interest  of  the  Crown,  the  Crown,  by  a 
subsequent  ratification,  may  adopt  the  insurance  (q). 

It  would  seem  by  what  fell  from  the  Court  in  the  case  of 
Stirling  v.  Vaughan,  and  upon  the  principle  that  the  law  will 
presume,  if  nothing  appears  to  the  contrary,  that  every 
person  accepts  what  is  for  his  benefit,  that  captors,  in  every 
case  of  legal  capture,  have  an  implied  authority  to  insure  on 
behalf  of  the  Crown,  and  may  therefore,  in  all  such  cases, 
recover  on  a  count  averring  the  interest  to  be  in  the  Crown, 
without  any  express  subsequent  ratification  by  it  (r). 

The  law  in  the  United  States  as  to  this  subject  seems  to 

United  States.  be,  that  an  insurable  interest  in  prizes  can  be  acquired  only 
by  an  actual  grant  from  the  government  («). 


the  Grown. 


Express  rati- 
fication not 
necessary. 


Law  in  the 


(o)  Routh  v.  Thompson  (1809),  11 
East,  426. 

(p)  Stirling  v.  Vaughan  (1809), 
11  East,  619.  The  Naval  Prize  Act 
now  in  force,  27  &  28  Vict.  o.  25, 
declares  (s.  55)  that  nothing  in  the 
Act  phall  give  the  captors  any  right 
in  prize  ships  or  goods,  and  that 
they  shall  continue  to  take  only  such 


interest  (if  any)  as  may  be  granted 
them  by  the  Crown. 

(q)  Luoena  v.  Craufurd  (1808),  1 
Taunt.  324  ;  Routh  v.  Thompson 
(1811),  13  East,  274,  284,  285. 

(r)  Stirling  v.  Vaughan  (1809),  11 

East,  623. 

(«)  See  the  observations  of  Story,  J., 
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307.  Ships  are  now  frequently  owned,  not  by  individual  Sect.  307. 
shareholders,  but  by  limited  liability  companies,  whose  whole  Insurable 
property  often  consists  of  a  single  ship.  The  question  shareholders, 
whether  a  shareholder  in  an  incorporated  company  has  an 
insurable  interest  in  the  property  owned  by  the  company 
is  therefore  not  without  practical  importance.  The  share- 
holder  in  a  ship-owning  company,  to  apply  the  much- 
quoted  test  of  Lawrenoe,  J.,  is  undoubtedly  interested  in 
the  preservation  of  the  ship,  inasmuch  as  he  has  "benefit 
from  its  existence,  prejudice  from  its  destruction/'  Yet 
there  is  no  case,  except  that  of  a  captor,  which  is  considered 
an  exceptional  one,  where  the  validity  of  an  insurance  of  a 
chattel  has  been  recognized,  unless  the  assured  had  some 
legal  or  equitable  title  to  or  charge  upon  the  actual  thing 
insured,  or  was  under  some  contractual  liability  to  indemnify 
another  person  in  case  of  its  loss  or  of  damage  to  it. 

It  has  been  decided  that  the  property  of  an  incorporated  Their  relation 
company  is  not  the  property  of  its  shareholders ;   for  the  pert/^he 
company  is  not  a  mere  collection  of  individuals,  but  itself  a  cwap^y- 
legal  personage  (t).     On  this  ground  it  has  been  held,  that 
although  an  alien  is  not  qualified  to  own  a  British  ship,  either 
wholly  or  in  part,  yet  a  British  company  is  not  disqualified 
from  being  the  registered  owner  of  a  British  ship  by  the  fact 
that  one  of  its  shareholders  is  an  alien  (**). 

The  consequence  seems  to  be  that  the  insurable  interest  in 
a  ship  or  other  property  belonging  to  a  company  is  only  in 
the  oompany  itself,  not  in  the  individual  shareholders ;  and 
this  was  the  view  expressed  by  the  Exchequer  Chamber  in 
Wilson  v.  Jones  in  which  the  policy  was  effected  to  protect 
the  interest  of  a  shareholder  in  the  Atlantic  Gable 
Company  (x). 

in  The  Joseph  (1813),  lGalliuon,  668;  (*)  (1867),  L.  R.  2  Ex.  189;  see 

1  Phillips,  as.  320  ei  uq.  per  Wffles,  J.,  p.  144.    In  Pater- 


(<)  B.  •.  Arnaud  (1846),  9  Q.  B.  son  *.  Harris  (1861),  1  B.  ft  S.  336  ; 

806 ;  16  L.  J.  Q.  B.  50 ;  Myers  v.  30  L.  J.  Q.  B.  364,  a  shareholder 

Perigal  (1852),  2  De  G.M.  ft  G.  599 ;  reoorered  for  a  loss  of  part  of  the 

22  L.  J.  Ch.  431.  Atlantic*  cable ;  hut  there  was  no 

(ti)  R.  v.  Arnaud,  %upra.  plea  traversing  his  interest  in  the 

BB2 


372 


INSURABLE  INTEREST. 


[PART  I. 


Sect.  807. 

The  insurable 
interest  of 
shareholder 
in  the  com- 
pany's adven- 
ture. 


Shares  in 
company  not 
exposed  to 
maritime 
risks. 


Master's 
wages  and 
commission. 


Master 
buying  ship 
or  cargo. 


In  that  case,  however,  the  Court  held  that  a  shareholder 
in  the  Atlantic  Telegraph  Company  had  an  insurable  interest 
in  the  benefit  which  he  expected  to  derive  from  the  success  of 
the  adventure  of  laying  the  cable.  His  interest  in  that 
adventure,  which  in  the  polioy  was  valued  at  the  nominal 
value  of  his  shares,  was  held  to  be  protected  by  the  ingeni- 
ously worded  policy,  which  has  elsewhere  been  set  out  (y). 

It  has  been  said  that  shares  in  a  company  cannot  be 
insured  against  maritime  risks  on  the  technical  ground  that, 
being  of  an  incorporeal  nature,  they  oannot  be  exposed  to 
those  risks,  nor  are  they  directly  liable  to  be  lost  in  conse- 
quence of  them  (s). 

Undoubtedly,  however,  shares  in  a  company  owning  a  ship 
are  liable  to  be  depreciated,  or  to  become  valueless,  in  conse- 
quence of  casualties  affecting  the  ship,  and  it  may  well  be 
argued  that  a  shareholder  is  as  much  interested  in  the  safety 
of  the  ship  as  the  shareholders  in  the  Atlantio  Telegraph 
Company  were  in  the  laying  of  the  cable.  The  opinion  has 
already  been  expressed  that  a  shareholder  can  protect  himself 
against  such  depreciation  by  a  properly  worded  policy  (a). 

308.  We  have  seen  in  a  previous  chapter  (6)  that  the  master 
has  an  insurable  interest  in  his  wages,  and  may  effect  a 
policy  on  these  and  on  any  commissions  he  is  properly 
entitled  to  (c). 

It  seems  that  in  the  United  States,  the  Courts,  regarding 
him  in  the  relation  of  a  confidential  agent,  have  held  that  if 


cable,  and  the  question  now  disoussed 
was  not  raised. 

(y)  Ante,  s.  249. 

(z)  Paterson  v.  Harris  (1861),  1 
B.  &  S.  354,  355 ;  30  L.  J.  Q.  B. 
361. 

(a)  Ante,  s.  249.  See,  however, 
the  definition  of  ' '  insurable  interest ' ' 
in  the  Marine  Insurance  Bill,  1899, 
s.  5.  In  Pole  v.  Fitzgerald  (1752), 
Willes,  641,  Willes,  C.  J.,  held  that 
there  cannot  be  an  insurance  on  a 
voyage,  on  the  ground  that  it  was 


impossible  to  estimate  the  loss  of  a 
voyage;  but  he  was  speaking  of  a 
loss  of  hypothetical  profits  of  a 
voyage,  which  might  never  have 
been  earned.  See  the  remarks  of 
Lawrence,  J.,  on  this  case,  2  B.  &  P. 
N.  R.  p.  301. 

(b)  Antet  s.  245. 

(e)  King  v.  Glover (1806),  2B.&P. 
N.  R.  206  ;  and  see  Hawkins  *. 
TwizeU  (1856),  6  E.  &  B.  883 ;  25 
L.  J.  Q.  B.  160. 
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he  buys  on  his  own  acoount  ship  or  cargo,  when  sold  in  case    Sect.  308. 
of  misfortune  abroad,  he  has  no  insurable  interest  therein 
unless  the  purchase   be   ratified   by  those  whom  it  may 
concern  (tf). 

It  is  believed  to  be  still  the  law  of  this  country,  notwith-  Seamen's 

.     wages. 

standing  a  considerable  change  of  policy  very  much  in 
favour  of  ordinary  seamen,  that  neither  they  nor  any  officers 
under  the  master  can  insure  their  wages,  or  any  profits  which 
they  are  to  receive  in  lieu  of  wages  (e). 

In  the  United  States  a  seaman  is  allowed  to  insure  any  Seamen's 
goods  put  on  board  by  him  as  merchandise,  notwithstanding  by  American 
the  freight  of  these  be  a  perquisite  and  so  form  a  part  of  his 
wages  (/). 

309.  A  shipowner  or  other  carrier  has  an  insurable  interest  Insurable 

lntfiPfist  Oi 

in  the  goods  which  he  carries  in  respect  of  his  liability  for  carriers, 
loss  or  damage  that  may  happen  to  them  during  transit  (g). 

310.  There   are   other  cases  of  insurable  interest  which  Miscellaneous 

cases  of  insur- 

cannot  be  ranged  under  any  of  the  foregoing  heads.  able  interest. 

A  party  interested  in  cargo  alone  has  no  insurable  interest 
in  the  ship ;  for  the  goods  may  arrive  safe  though  the  ship  be 
lost,  and  rice  rersd.     Hence,  where  the  owners  of  the  cargo  The  owner  of 
effected  a  policy  on  goods,  with  a  memorandum  declaring  the  no^nsurable 
insurance  to  be  "  on  money  expended  for  reclaiming  ship  and  j^^-p111 
cargo ; "    "  the  loss  to  be  paid  in   case  the  ship  does  not 
arrive"   at  the  port  of  destination;    it  was  held  that  the 
assured  had  no  insurable   interest  in  the  subject  insured, 
against  the  event  sought  to  be  provided  for  by  this  policy  (h). 

A  bill  of  exchange  drawn  by  the  captain  abroad  to  cover  Bills  of 
ship's  disbursements  gives  the  holder  no  lien  on  the  ship  by  exo  ange' 

(d)  Gopeland  v.  Mercantile  Ins.  (1871),  L.  E.  7  Q.  B.  78 ;  Stephens 

Co.  (1828),  6  Pick.  198;  Barker*.  v.  Australasian  Ins.  Co.  (1872),  L.  E. 

Marine  Ins.  Co.   (1821),   2  Mason,  8  C.  P.  18  ;  Hill  v.  Scott  (C.  A.), 

369.  [1895]  2  Q.  B.  713. 

(r)  See  ante,  s.  244.  (h)  Kulen  Kemp  v.  Vigne  (1786), 

(/)  Galloway  v.  Morris  (1802),  3  1  T.  E.  304.    The  expenditure,  it 

Yeates,  446.  may  be  noticed,  was  ordered  by  the 

(g)   Crowley  *.   Cohen  (1832),  3  Admiralty  Court  to  be  a  charge  on 

B.  &  Ad.  478 ;  Joyce  v.  Kennard  the  cargo. 
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Sect.  810.  British  law  (•).  It  follows  that  he  has  no  insurable  interest 
in  the  ship;  and  the  opinion  to  the  contrary  expressed  by 
Gibbs,  0.  J.,  in  Tasker  t>.  Scott  (A)  seems  to  be  an  obiter 
dictum  unnecessary  to  the  case  before  him.  The  question 
really  at  issue  was  whether  the  holder  of  the  bill  could  reoover 
the  premium  from  the  master  of  the  ship  on  the  ground  that 
the  latter  had  authorized  him  to  insure. 

Instead  of  borrowing  at  respondentia,  captains  engaged  in 
the  East  India  Company's  trade  had,  since  the  year  1810, 
practised  the  following  mode  of  raising  money  to  pay  for 
their  outward  investments.  Bills  were  drawn  for  the  required 
amount  upon  the  captain's  agents  in  India,  payable  in  so 
many  days  after  the  ship's  arrival  outwards;  these  bills, 
drawn  in  two  sets,  were  indorsed  to  the  person  in  this  country 
who  had  made  the  required  advances.  One  set  was  left  with 
him ;  the  other  set,  together  with  the  goods,  consigned  to 
the  captain's  agents,  was  taken  out  in  the  ship,  and  the 
indorsee  of  the  bills  then  effected  insurance  on  them  for  his 
own  benefit :  the  understanding  was,  that  if  the  ship  arrived 
safe  the  bills  were  to  be  paid ;  if  she  did  not  arrive  they  were 
not  to  be  paid.  After  the  practice  had  prevailed  some  time 
a  case  came  before  the  Court  of  Common  Pleas  in  which  the 
indorsees  of  bills  so  drawn  and  insured  sued  the  underwriter, 
describing  them  as  "  bills  of  exchange,"  and  averring  the 
total  loss  of  ship,  goods,  and  the  set  of  bills  on  board  of  her : 
Best,  C.  J.,  held  that  upon  such  policy  the  assured  could 
recover  nothing;  the  instruments,  being  drawn  on  a  con- 
tingency, were  not  bills,  but  so  much  waste  paper;  the 
plaintiffs  had  lost  nothing  by  them,  because  they  could  have 
recovered  nothing  by  them ;  they  had,  therefore,  no  insurable 
interest,  because  they  had  nothing  at  risk  (I). 

(i)  It  seems  to  be  otherwise  by  was  in  rent,  it  was  held  binding  on 

French   law.      Oastrique   v.   Imrie  the  Courts  of  this  country-.      The 

(1861),  8  G.  B.  N.  S.  406 ;   (1870),  remedy,  if  any,  was  by  appeal  to 

L.  K.  4  H.  of  L.  414.    This  law  the  Cour  de  Cassation  in  France, 

was  in  that  case  applied  by  a  French  (k)  Tasker  v.  Scott  ( 1 8 1 5),  1  Marsh. 

Court  to  a  British  ship,  no  doubt  R.  556 ;  8.  C,  6  Taunt.  233. 

erroneously;  but  as  the  judgment  (/)  Palmer  «\  Pratt  (1824),  2  Bing. 
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It  has  been  decided  in  the  United  States  that  advances  for    Sect.  810. 
repairs  of  ship  give  no  insurable  interest  in  the  ship,  unless  Honey  ad- 
when  secured  by  a  lien  by  law  or  oontract  (*»).  repairs. 

An  insurer  has,  for  the  purpose  of  re-insurance,  an  in-  Interest  of 
surable  interest  in  the  thing  insured.   In  view  of  the  importance 
in  modern  times  of  the  question  of  re-insurance,  the  subject 
will  presently  be  dealt  with  as  a  whole  at  some  length  (»). 

311.  The  term  Wager  Policy  relates  to  the  form  of  the  Wager 
instrument  as  well  as  to  the  nature  of  the  contract. 

A  wager  (or  honour)  policy  may  be  defined  to  be  one  in  Definition  of 
which  the  parties,  by  express  terms,  disclaim,  on  the  face  of  policy, 
it,  the  intention  of  making  a  contract  of  indemnity. 

Such  a  polioy,  accordingly,  is  generally  known  by  having 
one  or  other  of  the  following  clauses  written  on  the  face  of  it : 
"  Interest  or  no  interest,"  or  "  Without  further  proof  of  inte-  Formof  wager 
rest  than  the  policy,"  or  "  This  polioy  to  be  deemed  sufficient 
proof  of  interest,"  or  any  other  terms  which  purport  either  to 
entitle  the  assured  to  recover  against  the  underwriters  a 
stipulated  sum  of  money,  whether  he  has  any  interest  in  the 
ship  or  cargo  or  not;  or  to  bind  the  underwriter  not  to 
require  any  proof  of  the  assured's  interest  other  than  the 
policy  itself  (o).  As,  moreover,  in  these  cases  there  is  nothing 
actually  at  risk  which  can  be  sea-damaged  or  abandoned, 
such  policies  frequently  also  contain  the  clause,  "  IVee  of  all 
average,  and  without  benefit  of  salvage." 

It  has  been  made  a  subject  of  very  learned  inquiry  whether  Wager  poli- 
such  policies  were  legal  at  common  law.     It  will  at  present  0ne  time 
be  sufficient  to  give  what  is  now  firmly  established  as  the  d6611"*11^. 
true  result  of  the  authorities,  viz. : — 

1.  That  by  the  law  of  England,  as  it  stood  at  the  time  of 

185.      "I   quite  concur  with  Mr.  (*w)  Buchanan  v.  Ocean  Ins.  Co. 

Phillips,"  said  Arnould,  "that  this  (1826),  6  Cowen,  318;    1   Phillips, 

is,  both  in  itself  and  in  reference  to  s.  202.                                                                       • 

the  grounds  of  the  judgment,  a  very  (it)  Post,  as.  322 — 328. 

unsatisfactory  decision. "    Seel  Phil-  (0)  See  the  judgment  of  Best,  0.  J., 

lips,  s.  203,  n. ;  see  also  Lowry  v.  in  Murphy  v.  Bell  (1828),  4  Bing. 

Bourdieu  (1780),  2  Dougl.  468.  669-572. 


376 


INSURABLE  INTEREST. 


[PART  I. 


Sect.  311.    passing  the  Act  of  19  Geo.  2,  c.  37,  a  wager  policy  properly 
so  called,  i.e.,  one  in  which  the  parties,  by  express  terms,  snoh 
as  the  words  "  interest  or  no  interest,"  or  "  without  proof  of 
interest,"  disclaimed  making  a  contract  of  indemnity,  was 
then  (contrary  to  older  determinations)  deemed  a  valid  con- 
tract of  insurance  (p). 
A  policy  in  the      2.  That  a  policy,  containing  no  such  clause  disclaiming  or 
was  always  a   dispensing  with  the  proof  of  interest,  but  effected  in  the 
mterest!POn     common  form,  was,  at  common  law,  as  it  still  is,  considered 
to  be  a  contract  of  indemnity  only,  upon  which  the  assured 
could  never  recover  without  proof  of  interest  (q). 

312.  About  the  year  1746  wager  policies  became  so  pre- 
valent that  the  Legislature,  wisely  considering  it  to  be  against 
the  policy  of  this  country,  as  a  great  maritime  state,  to  permit 
parties  who  had  no  interest  in  the  safety  of  British  ships  and 
cargoes,  by  means  of  these  policies,  to  give  themselves  a  direct 
interest  in  their  loss,  interfered  by  the  19th  Geo.  2,  o.  37,  to 
suppress  the  practice. 

The  preamble  of  the  Act  in  substance  recites  that  "the 
making  of  insurances  i  interest  or  no  interest,'  or  *  without 
further  proof  of  interest  than  the  policy,'  had  been  found  by 
experience  "  to  be  productive  of  many  pernicious  practices ; 
such  as  the  "  fraudulent  loss,  destruction  or  capture  of  great 
numbers  of  ships,  with  their  cargoes ; "  the  "  encouragement 
of  the  exportation  of  wool,  and  the  carrying  on  of  many 


19  Geo.  2, 
o.  37. 


( p)  This  point  was  established  by 
Asseviedo  v.  Cambridge  (1710),  10 
Mod.  77 ;  De  Paiba*.  Ludlow  (1721), 
1  Comyns,  361  ;  Dean  v.  Dicker 
(1746),  2  Str.  1260.  They  were  also 
recognized  as  legal  by  Lord  Mans- 
field, and  have  been  held  legal  at 
common  law  in  Ireland  in  Keith  v. 
Protection  Ins.  Go.  of  Paris  (1882), 
10  L.  R.  Ir.  51. 

(q)  For  this  latter  position,  see  the 
observations  of  Lord  Eldon  in  Lncena 
v.  Crauford  (1806),  2  B.  &  P.  N.  R. 
321,  dissenting  from  the  dictum  of 
Lord  Kenyon  in  Crauford  v.  Hunter 


(1798),  8  T.  R.  23,  in  which  that 
learned  judge  had  said  "  that  a 
person  at  common  law  might  have 
insured  without  interest. ' '  The  posi- 
tion, as  stated  in  the  text,  was  laid 
down  as  law  by  Chambre,  J.,  in 
Lucena  v,  Craufurd  (1802),  3  B.  &  P. 
101,  and  is  now  finally  established 
by  the  judgment  of  the  Exchequer 
Chamber  in  Cousin  v.  Nantes  (1811), 
3  Taunt.  513,  in  which  the  dictum  of 
Lord  Kenyon  and  the  case  of  Nantes 
v.  Thompson  (1802),  2  East,  385, 
founded  upon  it,  were  decisively 
overruled. 
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prohibited  and  clandestine  trades,  which,  by  means  of  suoh    Sect.  312. 
insurances,  have  been  concealed ; "   the  introduction  of  "  a 
mischievous  kind  of  gaming,  under  pretence  of  insuring 
against  the  risk  on  shipping  and  fair  trade." 

"Thus,"  as  Best,  C.  J.,  observes,  "gaming  was  by  no 
means  the  sole  evil  which  the  Legislature,  by  this  Act,  proposed 
to  remedy ;  but  its  object  also,  and  perhaps  chiefly,  was  to 
prevent  polioies  in  this  form  from  being  'used  to  protect 
persons  who  were  carrying  on  an  illegal  traffic,  or  made  the 
means  of  profiting  by  the  wilful  destruction  and  capture  of 
ships'"  (r). 

With  these  views,  therefore,  the  statute  proceeded  to  enact,  Wager  poli- 
by  sect.  1,  "  That  no  insurance  shall  be  made  on  any  ship  or  2hh^noron 
ships  belonging  to  his  Majesty  or  any  of  his  subjects,  or  on  theireargoes. 
a^y  goods  or  effects  laden  on  board  such  ships,  *  interest  or  no 
interest,'  or  '  without  further  proof  of  interest  than  the  policy/ 
or  by  way  of  gaming  or  wagering,  or  '  without  benefit  of 
salvage  to  the  insurer,'  and  that  every  suoh  insurance  shall  be 
void"(s). 

313.  Upon  this  section  the  first  remark  that  arises  is,  that  The  prohib- 
it is  confined  to  British  ships  and  their  cargoes.     Where  a  ^£%e£)not 
policy,  in  form  a  wager  polioy,  was  on  profits  of  goods  "  on  foreign  ships 
ship  or  ships,"  a  Divisional  Court  held  that  it  was  within  the  cargoes, 
section,  because  British  ships  were  not  excluded ;  or,  at  any 
rate,  that  it  became  void  as  soon  as  the  goods  were  shipped  on 
a  British  vessel  (t). 

The  section  does  not  extend  to  foreign  ships  and  their 
cargoes.  Hence,  where  a  polioy  was  effected,  after  the  Act, 
on  goods  on  board  three  Frenoh  ships,  "  the  policy  to  be 
deemed  sufficient  proof  of  interest  in  case  of  loss,"  this  was 
held  not  to  be  within  the  statute,  and  therefore  good,  as  a 
wager  polioy,  at  common  law  (w). 


(r)  Per  Best,  C.  J.,  in  Murphy  t>. 
Bell  (1828),  4  Bing.  569,  570. 

(s)  In  Lucena  v.  Graufurd  (1806), 
2  B.  &  P.  N.  R.  at  p.  310,  nine  of  the 
judges  said  that  the  prohibition  of 
insurances  without  benefit  of  salvage 
was  to  be  understood  only  as  pro- 
hibiting the  insertion  of  a  clause  to 
that  effect  in  a  polioy  upon  things 
which  were  capable  of  salvage.    The 


Marine  Insurance  Bill,  1899,  a.  4, 
makes  every  contract  of  marine  in- 
surance by  way  of  gaming  and 
wagering  void,  without  any  limita- 
tion to  British  ship. 

(t)  Afflrins  v.  Jupe  (1877),  2  0.  P.  D. 
375. 

lu)  Thellusson  v.  Fletcher  (1780), 
1  Dougl.  315. 
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Sect.  818.  The  reason  generally  given  for  not  extending  the  Act  to 
Reason  for  foreign  shipping  is,  the  difficulty  and  expense  of  bringing 
witnesses  from  abroad  to  prove  the  interest  (x).  But  this 
reason  seems  inadequate;  and  a  more  natural  explanation 
appears  to  be,  that  our  government  had  not  the  same  motive 
for  suppressing  a  mode  of  insurance  that  led  to  the  "  fraudulent 
loss,  destruction,  and  oapture  of  ship6  and  cargoes  "  belonging 
to  foreigners  as  it  had  in  the  case  of  ships  and  cargoes 
belonging  to  its  own  subjects. 

Whatever  the  motive  might  have  been,  the  fact  was,  that 
all  insurances  on  foreign  ships  and  goods  loaded  on  board  of 
them  were  left  as  at  common  law,  and  therefore  wager  policies 
properly  so  called  continued  to  be  legal,  when  effected  on 
foreign  ships  and  goods,  after  the  Aot. 
Polioies  on  The  question,  however,  soon  arose  whether  a  policy  in  the 

foreign  ships 

in  the  com-  common  form,  and  having  no  words  on  the  face  of  it  to  show 
interest111  "*  ^  no*  *°  be  an  interest  policy,  could,  since  the  Act,  be  effected 
policies.  on  foreign  ships  or  goods  by  a  party  having  no  interest,  and 

be  recovered  on  by  such  party  without  any  averment  or  proof 
of  interest :  in  other  words,  whether  such  a  policy  was  legal 
and  available  at  common  law.  The  law  upon  this  point  was 
finally  established  by  the  Exchequer  Chamber  to  be,  that 
every  policy  which  does  not  on  the  face  of  it  contain  words 
showing  it  to  be  a  wager  policy  must  be  taken  to  be  a  policy 
on  interest ;  and  that  no  such  policy  can  be  availably  effected, 
either  on  foreign  or  British  ships,  except  by  a  party  having 
interest,  who,  in  order  to  recover  on  it,  must  aver  in  the 
declaration  and  prove  at  the  trial  that  he  has  such  interest  (y). 

Result.  314.  The  result  is,  that  wager  policies  properly  so  called, 

that  is,  whioh  appear  on  the  face  of  them  to  be  so,  might  at 
common  law,  even  since  the  Act  of  19  Geo.  2,  o.  37,  be  legally 
effected  on  foreign  ships,  and  recovered  on  without  proof  of 
interest  (s).    But  other  policies  necessarily  imply  interest,  and 

(x)  Thellnsson  v.  Fletcher  (1780),  (y)   Cousin    v.    Nantes   (1811),   3 

lDougl.  315  ;  Lord Eldon in Lucena      Taunt.  612.     See  ante,  s.  311. 

/>_-  £  ~*  /toAc\  n  x»    *.  -d  vr  -d  (z)  The  effect  of  the  Gaming  Act 

*.  Craufurd  (1806),  2  B.  &  P.  N.  B.      ^  jUfj  ^  ^^  ^^  u  diJutei 

322.  in  the  next  section. 


J 
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axe  not  valid,  whether  on  foreign  or  British  ships,  unless  the    Sect.  314. 
assured  have  an  interest;  nor  is  it  possible  to  recover  by 
action  upon  them  without  averment  of  interest,  and  proof 
thereof  when  that  averment  is  traversed. 

315.  Whether  a  policy  expressly   admitting    interest  is  Are  wager 
void  under  8  &  9  Viot.  o.  109,  s.  18,  which  provides  that  all  ^de^the* 
oontraots  or  agreements  by  way  of  gaming  or  wagering  shall  Jj^ft^0* 
be  null  and  void,  is  a  question  which  no  underwriter  has 
raised.    Arnould  seemed  to  think  that  the  policy  is  void  under 
this  Act  (a).    In  support  of  this  view  it  may  be  argued  that 
the  form  itself  of  the  policy  shows  that  it  was  not  intended 
to  be  a  contract  of  indemnity.    Tet  the  stipulation  that  proof 
of  interest  is  dispensed  with  is  not  inconsistent  with  there 
being  an  insurable  interest  in  the  assured ;  and  as  a  matter 
of  fact  it  is  well  known  that  these  policies  are  constantly 
effected  on  behalf  of  persons  who  have  an  interest  in  the  sub- 
ject of  the  insurance  (b),  sometimes,  perhaps,  on  account  of 
some  difficulty  in  proving  interest. 

It  is  submitted  that  a  polioy  in  which  interest  is  admitted 
is  not  void  under  the  Act  of  8  &  9  Yiot.  if  in  fact  the  assured 
has  suoh  an  interest  as  shows  that  he  did  not  intend  to  make 
a  wager  (c). 


(a)  2nd  ed.  vol.  i.  p.  333,  n. 

(b)  See  per  Kennedy,  J.,  in  Gedge 
v.  Royal  Exchange  Ass.  Corporation, 
[1900]  2  Q.  B.  214,  223.  The 
fact  that  there  may  be  a  real  insur- 
able interest  is,  no  doubt,  the  reason 
why  Bigham,  J.,  after  consulting 
Mathew,  J.,  announoed  that  he 
would,  with  the  consent  of  the 
parties,  hear  a  ease  in  which  the 
polioy  contained  a  "p.p.  i."  clause, 
as  if  the  policy  did  not  contain  the 
clause.  Buchanan  v.  Faber  (1899), 
4  Com.  Cas.  227,  n.  In  a  later  case, 
where  there  was  no  agreement  that 
the  clause  should  be  deemed  to  be 
deleted,  and  the  assured  was  relying 
on  the  fact  that  the  Aot  of  George  II. 


was  not  pleaded  to  enable  him  to 
recover  without  haying  any  insurable 
interest,  Kennedy,  J.,  held  that  he 
was  bound  to  take  notice  of  the  ille- 
gality and  the  fact  that  the  insur- 
ance was  a  mere  wager.  Gedge  v. 
Royal  Exchange  Ass.  Corporation, 
supra. 

(e)  "The  Aot,"  said  Willes,  J., 
"has  no  application  to  a  contract 
upon  a  matter  in  which  the  parties 
have  an  interest."  "Wilson  v.  Jones 
(1867),  L.  R.  2  Ex.  139.  It  may  be 
pointed  out  that  under  the  Gaming 
Act,  1892,  any  promise,  express  or 
implied,  to  repay  any  sum  of  money 
paid  in  respeot  of  a  contract  made 
void  by  8  &  9  Vict.  o.  109,  or  to  pay 
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Sect.  816. 

Gases  on 
19  Geo.  2, 
0.27. 

Kent  v.  Bird. 


Lowiy  v 


>wry 
)urdi 


Bourdieu. 


316.  We  will  now  consider  some  of  the  oases  on  the  ques- 
tion what  policies  are  or  are  not  within  the  prohibition 
contained  in  the  first  section  of  19  Geo.  2,  c.  27. 

Where  the  surgeon  of  an  East  Indiaman  agreed  to  pay  20/. 
to  a  passenger  in  the  same  ship  at  the  next  port  she  should 
reach,  provided  that  if  she  did  not  save  her  passage  to  China, 
the  passenger  should  pay  him  1,000/.  within  one  month  after 
her  arrival  in  the  river  Thames,  without  reference  to  any 
property  ;  this  agreement  was  held  void,  as  being  a  contract 
by  way  of  gaming  or  wagering  within  the  first  section  of  the 
stat.  19  Geo.  2,  c.  37,  though  the  surgeon  had  some  goods 
on  board  which  were  liable  to  suffer  by  the  loss  of  the 
season  (d). 

Lowry,  having  advanced  to  Lawson,  the  captain  of  an  East 
India  ship,  26,000/.  on  the  security  of  a  common  money  bond, 
effected  a  policy  for  the  amount,  which  appeared  on  the  face 
of  it  to  be  "  on  Captain  Lawson's  bond  for  26,000/." — "  in 
case  of  loss  no  other  proof  of  interest  to  be  required  than  the 
bond,  warranted  free  of  average,  and  without  benefit  of 
salvage  to  the  insurer," — Lord  Mansfield,  Ashurst,  J.,  and 
Buller,  J.,  held  that  this  was  void,  as  a  gaming  policy  under 
the  statute.  "  The  plaintiffs,"  observed  his  Lordship,  "  say, 
*  We  mean  to  game,  but  we  give  our.  reason  for  it :  Captain 
Lawson  owes  us  a  sum  of  money,  and  we  want  to  be  secure 
in  case  he  should  not  be  in  a  situation  to  pay  us/  It  was  a 
hedge ;  but  they  had  no  interest :  for  if  the  ship  had  been 
lost,  and  the  underwriters  had  paid,  still  the  plaintiffs  would 


any  money  by  way  of  commission, 
reward,  or  otherwise  in  respect  of 
such  contract  or  of  any  services  in 
relation  thereto,  is  null  and  void. 
See  Tataxn  v.  Reeve,  [1893]  1  Q.  B. 
44  ;  62  L.  J.  Q.  B.  28  ;  Saffery  v. 
Mayer,  [1901]  1  Q.  B.  11.  InTaaker 
v.  Scott  (1815),  6  Taunt.  234,  Gibbs, 
C.  J.,  held  that  a  person  who  autho- 
rized another  to  effect  a  wager  policy 
was  liable  to  repay  him  the  premium, 
on  the  ground  that  19  Geo.  2,  c.  37, 


made  the  insurance,  not  illegal,  but 
only  unavailable.  Read  v.  Anderson 
(C.  A.)  (1884),  13  Q.  B.  D.  779,  is  an 
authority  in  support  of  such  liability, 
if  8  &  9  Vict.  o.  109,  be  not  applic- 
able. 

(d)  Kent  v.  Bird  (1777),  2  Cowp. 
683.  The  20/.  which  the  surgeon 
had  paid  by  way  of  premium  was 
returned.  See  also  Gedge  v.  Royal 
Exchange  Ass.  Co.,  [1900]  2  Q.  B. 
214. 


CHAP.  XII.] 


WAGER  POLICIES. 


381 


have  been  entitled  to  reoover  the  amount  of  the  bond  from    Sect.  316. 
Lawson"  (e). 

317.  Any  policy  whioh  by  express  terms  dispenses  with  Rule, 
all  proof  of  interest  is  within  the  Act  and  yoid,  though  the 
clause  by  whioh  the  proof  of  interest  is  dispensed  with  is  not 

in  terms  identical  with  those  specified  in  the  first  section  (/). 
This  is  so  even  when  it  is  manifest  that  the  insuranoe  is  not 
a  gaming  one  (g). 

Hence,  where  a  policy  of  insurance  stipulated  "  that  the  Murphy  v 
goods  insured  were  and  should  be  valued  at  five  tieroes  coffee, 
valued  at  27/.  per  tierce,  say  135/.,  that  policy  to  be  deemed 
sufficient  proof  of  interest,"  the  Court  of  Common  Pleas  held 
that  the  policy  was  void,  for  the  object  of  the  statute  was  to 
prevent  insurances  in  whioh  the  polioy  was  to  be  proof,  not 
of  the  amount,  but  of  the  existence  of  interest.  "  The  Act 
does  not  say,"  observed  Best,  C.  J.,  "  that  policies  containing 
certain  specified  words  shall  be  void,  but '  that  no  insuranoe 
shall  be  made  interest  or  no  interest,  or  without  further  proof 
of  interest  than  the  polioy ' "  (A). 

318.  The  Aot  applies  in  terms  only  to  insurances  on  The  Act  ex- 
"  ships  and  goods."     Hence,  where  a  policy  was  effected  "  on  ciesonprofits: 
profit  on  cotton  valued  at  350/.,  in  case  of  loss  or  accident  the 

said  polioy  to  be  considered  sufficient  proof  of  interest,  &c," 
it  was  oontended  that  this,  being  an  insurance  on  profits,  was 
not  within  the  Aot.  The  Court,  however,  held  otherwise,  on 
the  ground  that  a  polioy  on  profits  is  substantially  an  insur- 
ance on  the  goods  out  of  whioh  they  are  to  arise  (*). 


(e)  Lowry  v.  Bourdieu  (1780),  2 
Dougl.  468.  Willee,  J.,  only  thought 
it  an  unavailable,  not  an  illegal,  in- 
surance ;  the  rest  of  the  Court,  how- 
ever, holding  it  illegal,  the  premium 
was  returned. 

(/)  Murphy  v.  BeU  (1828),  4  Bing. 
667 ;  Berridge  v.  Man  On  Ins.  Co. 
(C.A.)(1887),18Q.B.D.346.  In  the 
latter  case  the  clause  was  "  Full  inte- 
rest admitted."  In  Grant  v.  Parkin* 
son  (1782),  2  Park,  661,  the  terms  of  an 


insurance  on  profits  were :  "In  case 
of  loss  it  is  agreed  that  the  profits 
shall  be  valued  at  1,000/.,  without 
any  other  voucher  than  the  polioy." 
The  Court  held  that  the  last  words 
were  mere  surplusage,  referring  to 
the  valuation,  not  the  interest,  and 
that  the  polioy  was  valid. 

(?)  Per  Best,  C.  J.,  4  Bing.  p. 
570. 

(h)  Murphy  v.  Bell,  supra. 

(i)  Smith  v.  Reynolds  (1856), 
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Sect.  318.  These  policies  are  frequently  effected  in  respect  of  other 
and  appa-  subjects  of  insurance,  e.g.,  freight  or  disbursements,  and  it  is 
other  subjects  generally  assumed  that  such  policies  are  also  within  the  pro- 
of insurance.    ^hiiiou  of  the  Act  of  19  Geo  2.    This  belief  is  probably 

well  founded.  It  can  certainly  not  be  maintained,  since  the 
oases  of  policies  on  "  profits,"  that  the  Act  only  applies  to 
insurances  on  "ship"  or  "goods"  nominatim.  In  Alltins 
r.  Jupe,  where  the  insurance  was  on  profits  and  commissions, 
Grove,  J.,  held  the  latter  subject  was  within  the  Act ;  but 
Lindley,  J.,  preferred  to  decide  the  case  on  the  point  that  the 
policy,  being  illegal  as  to  profits,  was  likewise  illegal  as  to 
commission  (k).  In  a  later  case,  the  Court  of  Appeal  has 
held  that  a  policy  on  "  cash  advances  "  on  the  security  of  a 
ship  was  also  within  the  Act  (/). 

In  a  certain  sense  a  marine  insurance  must  in  general  be 
either  on  the  ship  or  on  goods  on  board  of  her ;  being  against 
maritime  perils,  it  must  be  airainst  loss  caused  by  some  event 
which  phyricaUy  affects  some  tangible  property  concerned  in 
the  adventure,  i.e.,  the  ship  or  the  goods  (#»).  For  the  pur- 
pose of  the  statute,  said  Lord  Esher,  "  the  thing  on  which 
the  assurance  is  made  is  the  thing  physically  at  risk  from  the 
perils  insured  against,  the  loss  of  which  involves  the  loss  of 
the  subject-matter  of  the  insurance  "  (n).  Therefore,  taking 
the  purpose  of  the  Act  into  consideration,  it  is  probably 
correct  to  say  that  it  makes  every  marine  policy  relating  to  a 
British  ship  void  which  on  the  face  of  it  is  a  wager  policy  (o). 


H.&N. 221;  26 L.J. Ex. 337;  accord. 
De  Mattos  v.  North  (1868),  L.  R.  3 
Ex.  185  ;  37  L.  J.  Ex.  116  ;  Allkins 
v.  Jupe  (1877),  2  0.  P.  D.  376;  46 
L.  J.  C.  P.  824  ;  Mortimer  v.  Broad- 
wood  (1869),  17  W.  R.  663.  In  the 
last  case  the  same  ruling  prevailed, 
notwithstanding  that  the  insurer, 
without  instructions  from  the  assured 
to  that  effect,  had  of  his  own  accord 
inserted  the  stipulation  "  without 
benefit  of  salvage. ' '  See  also  Hodg- 
son v.  Glover  (1805),  6  East,  316. 
(*)  (1877),  2  C.  P.  D.  376. 


(/)  Berridge  v.  Man  On  Insurance 
Co.  (1887),  18  Q.  B.  D.  346. 

(m)  The  event  need  not  necessarily 
be  one  causing  the  loss  of  or  damage 
to  the  property.  See,  e.g.,  Puller  v. 
Glover  (1810),  12  East,  124. 

(n)  Berridge  v.  Man  On  Ins.  Co. 
(1887),  18  Q.  B.  D.  346 ;  see  also 
the  judgment  of  Pollock,  C.  B.,  in 
Smith  v.  Reynolds  (1866),  1  H.  &  N. 
221;  25  L.  J.  Ex.  337,  and  of 
Kennedy,  J.,  in  Gedge  v.  Royal  Ex. 
Ass.  Co.,  [1900]  2  Q.  B.  214. 

(o)  Mr.  Gow  says   (Marine  Ins. 
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319.  It  was  thought  at  one  time  that  all  valued  polioies    Sect.  319. 


were  within  the  Aot,  on  the  ground  that  frauds  by  the  wilful  Valued  poli- 
lo8S  or  destruction  of  ships  and  oargoes  might  be  accomplished  in  the  Act : 
by  means  of  polioies  in  which  a  higher  value  is  put  on  the 
articles  insured  than  they  were  worth:  but  the  distinction 
between  wager  and  valued  polioies  is  very  clear.  If  the 
policy  dispenses  with  all  proof  of  the  existenoe  of  interest,  it 
is  a  wager  policy,  and  void  within  the  Aot ;  but  where  the 
polioy  contains  on  the  face  of  it  no  such  dispensation,  but 
only  saves  the  plaintiff  the  trouble  of  showing  the  amount  of 
his  interest,  leaving  him  still  to  prove  some  interest,  it  is  a 
valued  polioy  and  good  (p). 

If,  indeed,  there  appears  to  be  an  enormous  disproportion  unless  valua- 
between  the  real  value  of  the  articles  insured  and  that  inserted  nSudy*" 
in  the  policy  as  their  agreed  value  between  the  parties — for  exa8g«rated. 
instance,  if,  in  the  words  of  Lord  Mansfield,  "  it  should  come 
out  in  proof  that  a  man  had  insured  2,000/.,  and  had  interest 
on  board  to  the  value  of  a  cable  only" — 6uoh  polioy  would  be 
within  the  Act,  and  on  that  ground  void,  though  the  under- 
writer was  aware  of  the  extent  of  the  over- valuation  (q).    If 
he  was  kept  ignorant  thereof,  he  might  avoid  the  polioy  on 
the  ground  of  such  concealment. 


ions 


320.  From  this  prohibition  of  all  wager  policies  on  British  Except* 
ships  and  goods,  the  statute,  by  way  of  exception,  provides  19  g^^ 
(sect.  2)  "  that  insurances  on  private  ships  of  war,  fitted  out  °-  87>  8- 2- 


160)  that  the  word  "  freight "  does 
not  occur  in  the  text  of  the  English 
policy  until  1749,  i.e.,  not  until  after 
the  Act  was  passed.  It  is  there- 
fore probable  that  at  the  date  of  the 
Act  policies  other  than  on  ship  or 
goods  were  unusual. 

(p)  Lewis  v.  Rucker  (1761),  2 
Burr.  1171 ;  Murphy  v.  BeU  (1828), 
4  Bing.  572. 

(q)  Lewis  v.  Rucker,  qua  supra, 
"In  the  absence  of  proof,"  said 
Willes,  J.,  "  that  the  value  fixed  by 
the  contract  is  so  exaggerated  as  to 


be  a  mere  cloak  for  gambling,  in 
representing  more  than  any  possible 
interest  which  the  assured  could  have 
in  the  ship  and  outfit,  or  that  the 
exaggeration  was  fraudulent  with  a 
view  to  cheat  the  underwriter,  the 
latter  is  bound  in  case  of  total  loss  to 
pay  the  agreed  sum."  (Memorandum 
printed  as  App.  LVII.  to  vol.  ii.  of 
the  Report  of  the  Unseaworthy 
Ships  Commission  of  1874  ;  cited  by 
Mathew,  J.,  in  Herring  v.  Janson 
(1895),  1  Com.  Cas.  177.) 
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Sect.  320.  by  any  of  his  Majesty's  subjects  solely  to  cruise  against  his 
enemies,  may  be  made  by  or  for  the  owners  thereof,  interest 
or  no  interest,  free  of  average,  and  without  benefit  of  salvage 
to  the  insurer."  The  reason  of  this  exception  is  stated  by 
Best,  C.  J.,  to  be,  "  that  privateers  carry  no  cargoes,  and  their 
crews  are  composed  of  more  persons  than  it  would  be  safe  to 
trust  with  the  secret  that  the  ships  were  to  be  wilfully 
destroyed  or  purposely  exposed  to  capture  "  (r). 

Sect.  3.  geot,  3  provides,  "  That  any  effects  from  any  ports  or 

places  in  Europe  and  Amerioa,  in  the  possession  of  the  Crowns 
of  Spain  and  Portugal,  may  be  insured  in  the  same  manner 
as  if  the  Act  had  not  been  made."  The  reason  assigned  for 
this  exception  by  Best,  C.  J.,  is,  that  ships  going  to  the  terri- 
tories of  Spain  or  Portugal  were  not  likely  to  export  wool  (a 
thing  most  dreaded  by  the  English  government  at  the  time 
the  Act  passed,  and  expressly  mentioned  in  the  preamble  as 
one  of  the  mischiefs  that  had  been  encouraged  by  permitting 
wager  policies),  nor  other  raw  materials,  or  to  import  any 
articles  that  could  interfere  with  the  monopoly  of  British 
manufactures  (r).  Another,  and  perhaps  more  cogent,  reason 
appears  to  have  been  the  desire  to  facilitate  by  this  means  the 
smuggling  trade,  especially  in  bullion,  carried  on  by  our 
merchants  with  the  Spanish  and  Portuguese  colonies  (*). 

Sects.  4  and  5       Sect.  4,  which  is  a  prohibition  of  re-insurances,  and  sect.  5, 

revealed 

Sect.  5  relates  which  relates  to  money  lent  on  bottomry  and  respondentia  in 
to  bottomry     the  East  India  trade,  have  been  repealed  (t). 

and  respon-  m  *  v  ' 

dertia loans.        Seot.  6  provides,  "That  in  all  actions  brought  by  the 
6"  insured,  the  plaintiff,  or  his  attorney  or  agent,  shall,  within 

fifteen  days  after  he  shall  be  required  so  to  do  in  writing  by 
the  defendant,  or  his  attorney,  declare  in  writing  what  sum  or 
sums  he  has  insured,  or  caused  to  be  insured  in  the  whole, 
and  what  sums  he  has  borrowed  at  respondentia  or  bottomry 
for  the  voyage,  or  any  part  of  the  voyage  in  question." 

(r)  4  Bing.  667,  570.  Da-  Costa  v.  Firth  (1766),  4  Burr. 

1966. 
(#)  1  Marshall,  Ins.   124,  n.  (a) ;  (,}  ^    Lftw    ^    ^    m7j 

3  Kent,  Com.  265.    See  the  case  of      Sched. 
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It  has  been  held  that  there  can  be  no  abandonment  under   Sect.  820. 


a  wagering  policy  (w) ;  also  that  a  recapture,  after  the  ship  Incidents 
has  been  in  an  enemy's  port,  will  not  avail  the  under-  ^Uoy*8^ 
writer  (a?). 

321.  In  Ireland  it  has  been  decided  that  wager  policies  are  Wager  poll- 
valid  on  the  ground  that  they  are  legal  at  common  law,  and  Ireland 
that  19  Geo.  2,  c.  37,  was  not  extended  to  Ireland  by  the 
Irish  Act,  21  &  22  Geo.  3,  o.  48  (y). 

It  is  not  only  in  our  own  country  that  insurances  by  way  Wager  poli- 
of  wager  are  held  illegal ;  in  most  countries  their  illegality  is  in  foreign 
equally  established  by  general  mercantile  usage  or  positive  00imtel6S* 
enactment. 

In  France,  though  not  prohibited  in  express  terms,  they  In  Franoe. 
were  held  unlawful  as  opposed  to  the  spirit  of  the  Ordon- 
nanoe  de  la  Marine  (z)  and  the  text  of  the  Code  Civil  (a). 
When  the  provisions  of  the  Code  de  Commerce  were  under 
the  consideration  of  the  Frenoh  legislature,  an  attempt  was 
made  to  procure  the  protection  of  the  law  for  this  species  of 
oontract,  but  it  was  immediately  checked  by  the  indignant 
exclamation  of  the  Imperial  orator,  that  "  it  was  not  for  a 
great  nation  like  Franoe  to  legalize  the  immorality  of 
gambling  contracts  (des  pari*)  "  (b). 

In  the  greater  number  of  the  United  States  of  America  In  the  United 

•  •  States 

these  policies,  though  not  prohibited  by  positive  statute,  have 


(m)  Kulen  Kemp  v.  Vigne  (1786), 
1  T.  R.  304. 

(x)  Dean  v.  Dicker  (1746),  2  Str. 
1250. 

(y)  Keith  v.  Protection  Marine 
Ins.  Go.  of  Paris  (1882),  10  L.  B.  Ir. 
61. 

(*)  I*.  3,  t.  6,  art.  22,  23 ;  2  Valin, 
Comment,  sur  l'Ordonnanoe  de  la 
Marine,  vol.  ii.  p.  73,  ed.  1766 ;  pp. 
286—290,  ed.  Becane,  a.d.  1829. 

(a)  Code  Civil,  art.  1965,  1966, 
which  declares  all  wagers  illegal. 
The  Code  de  Commerce,  says  Boulay  • 
Paty,  cannot  be  more  indulgent  on 

VOL.  I. 


this  point  than  the  Code  Civil,  Droit 
Mar.  torn.  iii.  tit.  z.  p.  238.  They 
seem  now  to  be  impliedly  prohibited 
by  art.  334  of  the  Code  de  Commerce 
as  altered  in  1885.  The  article 
formerly  began :  "  L' assurance  peut 
avoir  pour  objet"  (the  various  sub- 
jects of  insurance);  now  it  runs: 
"  Toute   personne    interessee    peut 

faire  assurer,"  &c. 

(b)  See  Estrangin,  note  to  Pothier, 

Traite*  d' Assurance,  p.  14 ;  Boulay  - 

Paty,  qud  tupra,  note  by  M.  Becane 

to  his  edition  of  Valin,  torn.  ii.  p.  285. 

C  C 
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Re- insurance. 


Sect.  321.  invariably  been  considered  illegal  (c).  In  New  York,  how- 
ever, they  were  held  legal  (d),  bat  are  now  prohibited  by  the 
revised  statutes  of  that  State  (e). 

322.  After  an  insuranoe  has  been  made,  the  underwriter 
may,  by  the  law  and  practice  of  all  countries  (/),  have  the 
whole  amount  at  risk  (or,  as  in  France,  the  whole  minus  the 
premium)  re-insured  to  him  by  some  other  underwriter.  The 
object  of  this  is  to  enable  him  to  indemnify  himself  against 
the  consequences  of  his  own  act,  whenever  he  finds  he  has 
undertaken  a  risk  on  imprudent  terms  or  bound  himself  to  a 
greater  amount  than  he  may  be  able  to  discharge.  If  he 
gives  a  less  premium  for  the  re-insurance  than  he  receives 
on  the  original  policy,  he  gains  the  difference ;  he  gains 
nothing  if  he  gives  the  same  premium,  and  suffers  a  loss 
if  he  gives  more,  as  may  sometimes  happen,  to  cover  a 
dangerous  risk. 

This  means  of  protection  for  insurers  was  formerly  illegal 
by  the  law  of  this  country.  About  the  middle  of  the  eighteenth 
century  this  practioe  of  re-insuranoe,  having  in  this  country 
come  to  be  employed  as  a  mode  of  speculating  in  the  rise  and 
fall  of  premiums,  and  being  likely  to  be  used  as  a  cover  for 
wager  policies,  was  declared  by  the  4th  section  of  the  19  Geo.  2, 
o.  37,  unlawful,  unless  the  insurer  were  insolvent,  bankrupt, 
or  dead.  This  was  repealed  and  re-insurances  made  lawful 
by  the  27  &  28  Vict.  o.  56,  s.  1  (g). 

323.  There  have  been  several  decisions  in  our  Courts 
within  the  last  few  years  upon  policies  which  happened,  in 


Formerly 
illegal  in  this 
country. 


(c)  1  Phillips,  Ins.  5,  7,  211 ;  3 
Kent,  Com.  277,  n.  (<£). 

(<?)  Juhel*.  Chnroh  (1801),  2  John- 
son's Cases,  333. 

(e)  N.  Y.  Rev.  St.  vol.  i.  p.  662, 
ss.  8,  9,  10,  cited  in  Kent's  Com. 
ubi  siipra. 

(/)  Re-insurances  are  expressly 
'sanctioned  by  most  of  the  Continental 
Commercial  Codes.  See  that  of 
France,  art.  342 ;   Spain,  art.  749 ; 


Italy,  art.  426 ;  Germany,  art.  779 ; 
Holland,  art.  271 ;  Scandinavia,  art. 
230.  They  are  permitted  in  the 
United  States,  3  Kent,  Com.  278. 
See  also  1  Emerigon,  o.  viii.  ss.  14, 

15, 16,  pp.  262—261 ;  3  Boulay-Paty, 

Droit  Mar.   429—446;    1  Beneoke, 

281—289. 

(g)  This  statute  was  repealed  by 

30  &  31  Viot.  o.  23. 
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fact,  to  be  polities  of  re-insurance.  This  is  a  circumstance  Sect.  383. 
which  is  interesting  as  illustrating  the  large  extent  to  which 
policies  of  this  nature  are  now  used.  The  decisions  them- 
selves, however,  do  not  turn  as  a  rule  upon  questions  peculiar 
to  re-insurance,  and  will  be  found  to  be  noticed  in  their 
proper  places  so  far  as  they  illustrate  any  points  of  marine 
insurance  law  in  general.  The  law  relating  to  contracts  of 
re-insurance  is,  generally  speaking  and  apart  from  special 
circumstances,  the  same  as  that  whioh  governs  the  original 
contract. 

The  thing  whioh  the  re-assured  insures  is  the  thing  origi-  There-insnr- 
nally  insured.  In  this  thing  he  has  an  insurable  interest  to 
the  extent  of  the  liability  which  he  may  inour  under  and  by 
redson  of  his  original  contract  of  insurance.  As  it  is,  apart 
from  certain  exceptional  cases,  never  necessary  in  a  contract 
of  insurance  to  describe  the  interest  of  the  assured,  but  is 
sufficient  to  specify  simply  what  is  the  thing  insured,  it 
follows  that  a  oontraot  of  re-insuranoe  need  only  show  that 
the  thing  intended  to  be  covered  is  ship,  freight,  goods,  or 
whatever  it  may  be ;  it  is  not  as  a  matter  of  law  necessary 
that  it  should  appear  on  the  face  of  it  to  be  a  oontract  of 
re-insurance  (A).  In  English  policies,  however,  it  is  now  an 
almost  universal  practice  to  insert  in  re-insuranoe  policies  a 
clause  (the  effect  of  which  will  be  discussed  hereafter)  by 
which  this  particular  oiroumstance  is  specially  called  to  the 
underwriter's  attention.  And  it  is  quite  possible  that  if  this 
circumstance  were  not  communicated  to  the  underwriter, 
either  by  insertion  of  express  words  in  the  polioy  or  in 
some  other  way,  a  jury  might  now  find  that  there  had  been 
a  concealment  of  a  material  f  aot  such  as  to  avoid  the  policy  (*) . 
And  even  though,  generally  speaking,  it  be  unnecessary  to 
disclose  the  fact  that  the  risk  is  one  of  re-insurance,  there 

'(A)  Mackenzie  r.Whitworth  (1875),  it  was  a  re-insurance,  and  this  re- 

L.  R.   10  Ex.  142 ;    1  Ex.  D.  36  mained  the  law  till  1867. 
(0.  A.)    Bottomry  and  respondentia  (i)  In  Mackenzie  v.  Whitworth, 

are  exceptional  instances  to  the  oon-  ubi  supra,  a  Liverpool  jury  refused  to 

trary.    By  the  19  Geo.  2,  o.  37,  the  find  for  an  underwriter  upon  this 

polioy  was  required  to  express  that  issue. 

CC2 
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Definition  of 
re-insurance. 


Sect.  333.  might  in  a  particular  case  be  circumstances  attending  the 
original  contract  whioh  would  affect  the  mind  of  a  re-insurer. 
If,  for  instance,  the  original  assured  were  known  to  the 
original  insurer  to  he  a  person  who  on  previous  occasions 
had  attempted  to  defraud  his  underwriters,  it  might  be 
incumbent  on  the  original  insurer  to  disclose  to  a  re-insurer 
the  character  of  the  original  assured,  and  therefore  also  the 
fact  that  the  risk  is  one  of  re-insurance  (k). 

324.  Re-insurance  is  defined  to  be  a  contract  by  which, 
in  consideration  of  a  certain  premium,  the  original  insurer 
throws  upon  another  the  risk  for  which  he  has  made  himself 
responsible  to  the  original  assured,  to  whom,  however,  he 
alone  remains  liable  on  the  original  insurance  (/). 

The  contract  of  re-insurance  is  totally  distinct  from  and 
unconnected  with  the  original  insurance ;  the  original  assured 
has  no  kind  of  claim  against  the  re-insurer,  or  against  any 
moneys  paid  by  the  re-insurer  to  the  re-assured  (m).  The 
re-assured  remains  solely  liable  on  the  original  insurance  and 
alone  has  any  olaim  against  the  re-insurer  (n). 

Hence,  supposing  the  original  insurer  to  have  become 
bankrupt  and  the  assured  to  have  been  paid  a  small  dividend 
out  of  his  estate,  the  re-insurer  is  still  liable  to  pay  the  whole 
amount  of  the  re-insurance  to  the  trustee  of  the  original 
insurer  and  not  merely  the  dividend  (o). 

The  re-insured,  in  order  to  reoover  against  the  re-insurer, 


Totally  dis- 
tinct from 
the  original 
insurance. 


(*)  Of.  New  York  Bowery  Fire 
Ins.  Co.  v.  N.  Y.  Fire  Ins.  Co.  (1837), 
17  Wend.  S59. 

(/)  1  Emerigon,  e.  viii.  s.  14, 
p.  252 ;  3  Boulay-Paty,  Droit  Mar. 
329. 

(m)  Herokenrath  v.  The  American 
Mut.  Ins.  Co.  (1848),  3  Barb.  Ch. 
N.  Y.  63 ;  1  Parsons,  301. 

(n)  Le  premier  oontrat  sabsiste  tel 
qu'il  a  6t6  concu,  sans  novation  ni 
alteration.  La  reassurance  est  ab- 
solumentetrangerea  1' assur^  primitif, 
aveo  le  quel  le  reassureur  ne  contract© 


aucune  sorte  d' obligation :  1  Emeri- 
gon, c.  viii.  s.  14,  p.  252. 

(o)  Herokenrath  v.  The  American 
Mut.  Ins.  Co.,  ubi  supra;  2  Phillips, 
s.  1752;  1  Parsons,  300;  Emerigon, 
253.  In  In  re  Eddystone  Marine 
Insurance  Co.,  [1892]  2  Ch.  423, 
where  the  policy  of  re-insuranoe 
contained  the  words  "  to  pay  as  may 
be  paid  thereon,"  the  re-assured,  who 
had  paid  nothing  to  the  original 
assured,  were  nevertheless  held  en- 
titled to  reoover  the  whole  sum  from 
their  re-insurers. 
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must  prove  the  loss  in  the  same  manner  as  the  original    Sect.  824. 


assured  must  have  proved  it  against  him  (p).  The  re-insurers  Defences  open 
are  entitled  to  raise  all  defences  which  were  open  to  the 
original  assured,  and  they  are  also  entitled  to  have  from  the 
re-assured  all  the  information  and  assistance  which  the  latter 
were  entitled  to  have  from  the  original  assured  (q).  If  the 
original  insurance  was  in  fact  void,  this  affords  a  good 
defence  to  the  re-insurers,  although  there  may  have  been  no 
irregularity  in  connection  with  the  contract  of  re-insurance, 
and  although  the  re-assured  may  not  have  availed  themselves 
of  the  defect  in  the  original  policy  and  may  actually  have 
paid  thereon  (r) ;  for  the  re-assured,  not  being  themselves 
really  liable,  had  no  insurable  interest.  Whether  or  not  the 
same  reasoning  would  be  applied  to  a  case  where  the  original 
insurance  was  not  void,  but  voidable  merely,  and  where  the 
original  insurer  has  elected  to  waive  the  irregularity  and  has 
affirmed  the  contraot  after  becoming  aware  of  it,  is  a  different 
question.  It  might  be  considered,  under  such  circumstances, 
that  no  such  eleotion  to  affirm  the  contract  should  be  allowed 
to  prejudice  the  re-insurer,  unless  he  also  has  agreed  thereto, 
or  should  preclude  him  from  contending  that  the  original 
insurer  need  not,  but  for  such  election,  have  come  under  any 
liability  on  his  contract. 

It  may  even  happen  that  a  re-insurer  has  additional 
def enoes  which  were  not  open  to  the  re-assured ;  for  example, 
the  original  insurance  may  have  been  regularly  effected,  but 
the  re-insurance  may  be  voidable  for  concealment  (s)  or 
misrepresentation,  or  on  any  other  grounds. 

325.  Likewise  it  appears  that  there  may  be  cases  in  which 


(p)  Chippendale  v.  Holt  (1895), 
65  L.  J.  Q.  B.  104;  1  Com.  Cas. 
197;  I  Parsons,  301. 

(?)  Thus  the  re-insurers  are  en- 
titled to  an  affidavit  of  ship's  papers, 
though  they  be  not  in  the  custody  of 
the  plaintiffs:  China  Traders  Ins. 
Co.  v.  Royal  Exchange  Ass.  Co., 
[1898]  2  Q.  B.  187  (C.  A.). 


(r)  The  position  is  apparently  the 
same  even  when  the  policy  contains 
the  clause  "  to  pay  as  may  be  paid 

thereon  "  :  Chippendale  v.  Holt,  ubi 

supra. 

(«)  A  possible  example  is  New  York 

Bowery  Fire  Ins.  Co.  v.  N.  Y.  Fire 

Ins.  Co.  (1837),  17  Wend.  359. 
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Sect.  325.  the  liability  of  a  re-insurer  may,  even  as  regards  amount, 
and  even  where  the  policies  are  in  the  same  terms,  be  either 
greater  or  less  than  that  of  the  re-assured  (t).  This  result 
seems  to  be  brought  about  by  the  operation  of  the  suing  and 
labouring  clause. 
E^e^^8u!Bfif  For  example,  let  us  suppose  A.,  a  shipowner,  to  abandon 
clause  in  his  vessel  to  B.,  his  underwriter,  who  has  in  turn  re-insured 
contracts.  with  G.  B.  spends  1,000/.  in  fruitless  endeavours  to  save 
the  vessel,  which  is  worth  10,000/.  B.  only  pays  A.  10,000/., 
the  value  of  the  vessel,  but  by  virtue  of  the  suing  and 
labouring  clause  recovers  1,000/.  beyond  from  C.  It  is 
surprising,  however,  to  note  that  if  0.  have  re-insured  with 
D.,  the  latter  is  not  necessarily  liable  for  the  whole  of  the 
11,000/.  which  G.  has  paid  B.,  even  although  all  the  policies 
contain  the  suing  and  labouring  clause,  and  although  C.'s 
re-insurance  with  D.  was  for  the  same  amount  as  B.'s 
re-insurance  with  C.  For  in  order  to  entitle  C.  to  recover 
the  additional  1,000/.  from  D.,  the  former  would  have  to 
show  that  he  or  his  agents  had  sued  or  laboured  for  the 
safety  of  the  vessel.  But  inasmuch  as  the  expense  was 
incurred  not  by  C.  but  by  B.,  it  seems  to  follow  that  C, 
although  he  has  properly  paid  11,000/.  to  B.,  nevertheless 
Uzielli  *.         can  on]y  recover  10,000/.  from  D.     This  somewhat  anomalous 

BoetonManne 

Insurance  Co.  result  seems  to  follow  from  the  decision  of  the  Court  of 
Appeal  in  Uzielli  t>.  The  Boston  Marine  Insurance  Co,  (w). 
The  facts  of  that  case  may  be  shortly  summarized  as  follows. 
The  "Kosa  Middleton"  was  insured  at  Lloyd's  for  1,500/. 
The  Lloyd's  underwriters  re-insured  with  the  plaintiffs, 
who  in  their  turn  re-insured  with  the  defendants  for  the 
sum  of  1,000/.  The  vessel  became  a  constructive  total  loss, 
which  the  Lloyd's  underwriters  compromised  by  a  payment 
of  88  per  cent.  They  had,  however,  spent  sums  amounting 
to  24  per  cent,  in  getting  the  ship  off,  and  were  entitled  to 

(t)  Phillips,  vol.  ii.  s.  1751,  citing  re-insurer  is  never  liable  beyond  the 

Herckenrath  t>.  American  Mnt.  Ins.  amount   for  which    the   insurer  ifl 

Co.,  3  Barbour's  Ch.  R.  63,  pro-  legally  liable, 

bably  goes  too  far  in  stating  that  a  (u)  (1884),  15  Q.  B.  D.  1JU 
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recover  the  total,  or  112  per  oent.,  by  virtue  of  the  suing  Sect.  825. 
and  labouring  clause,  from  the  plaintiffs.  For  this  112  per 
cent,  the  plaintiffs  then  brought  their  action  against  the 
defendants,  claiming  accordingly  the  sum  of  1,120/.,  and 
relying  on  the  suing  and  labouring  clause,  and  also  on  the 
clause  by  which  the  defendants  undertook  to  pay  as  might 
be  paid  on  the  policy  entered  into  between  the  plaintiffs  and 
the  Lloyd's  underwriters.  Mathew,  J.,  gave  judgment  for 
the  plaintiffs  for  the  whole  sum  claimed,  but  the  Court  of 
Appeal  held  that  the  suing  and  labouring  clause  did  not 
apply,  and  that  the  other  special  olause  extended  the  liability 
of  the  defendants  to  1,000/.,  the  sum  for  which  they  had 
insured,  but  not  beyond  (a>). 

326.  A  question  has  been  raised  amongst  foreign  jurists  Amount 

tol     . <•  i*         •        •  ii  ,  recoverable 

whether,  in  an  open  polioy  of  re-insurance,  the  re-assured  0n  open 

is  entitled  to  recover  the  whole  amount  of  the  original  P°ji°l  °*  re" 

o  insuranoe. 

insurance  without  deducting  therefrom  the  premiums  of 
the  original  insurance  or  the  premium  of  the  premium. 
Emerigon  (y)  supported  the  practice,  which  was  stated  by 
Arnould  (2)  to  prevail  in  every  other  foreign  country  except 
France,  whereby  the  whole  amount  was  recoverable.  But 
Pothier  (a),  Valin  (J),  Estrangin  (c)  and  Boulay-Paty  (d) 
were  all  opposed  to  Emerigon  on  the  point  upon  the  ground 
that,  the  premium  of  the  original  insurance  having  been 
already  paid  to  the  underwriter,  he  runs  no  risk  upon  it  and 
therefore  cannot  insure  it.  * 

In  oases  of  constructive  total  loss  the  re-assured  need  not  Re-insurer 
give  notioe  of  abandonment  to  the  re-insurer  (e).  to  notice  of 

It  has  been  held  in  the  United  States  that  the  amount  of  a^donment. 

loss  recoverable  on  a  polioy  of  re-insurance  will  include  the  resitting-  ori- 
ginal claim. 

(x)  The   special    olause   is   here  (b)  Comment,  vol.  ii.  p.  279. 

noticed  incidentally  only ;  it  is  pro-  (<.)  Comment,  on  Pothier,  No.  36; 

posed  to  discuss  it  in  more  detail  p.  4$. 

subsequently.  (rf)  3    3>roit   j^    tft<  x    g    1Q> 

(y)  Vol.  i.  c.  viii.  0.  14,  sub-s.  4, 

o«or«  P-  429*  a*, 

pp.  253 — 256.  r  * 

(z)  2nd  ed.  p.  341.  W  TJzielH  *.  Boston  Co.  (1884),  15 

(a)  D' Assurance,  No.  36.     .  Q.  B.  D.  11 ;  2  Phillips,  s.  1600.     .- 
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Sect.  826. 


The  re-inmir- 
ance  clause, 
"to  pay  aa 
may  be  paid 
thereon. 


Re-insurer 
not  liable, 
beyond  his 
subscription, 
for  suing*  and 
labouring 
expenses. 


expense  of  resisting  the  claim  of  the  original  assured,  pro- 
vided the  original  insurer  was  justified  in  contesting  the 
claim  (/). 

327.  It  now  remains  to  consider  the  effect  of  a  clause 
which  is  found  almost  universally  in  policies  of  re-insurance. 
The  clause  is  to  the  following  effect : — "  Being  a  re-insurance, 
subject  to  the  same  clauses  and  conditions  as  the  original 
policy,  and  to  pay  as  may  be  paid  thereon  "  (g). 

It  has  been  decided  that  this  clause  does  not  preclude  the 
re-insurer  from  insisting  upon  proper  proof  that  a  loss  strictly 
within  the  terms  of  the  original  policy  has  taken  place. 
Where,  therefore,  the  plaintiffs,  who  were  the  original  in- 
surers, had  accepted  a  notice  of  abandonment,  and  actually 
paid  in  good  faith  their  assured  for  a  constructive  total  loss, 
it  was  held  that  these  facts  alone  did  not  entitle  them  to 
recover  from  their  re-insurers,  without  proof  that  a  construc- 
tive total  loss  had  in  fact  occurred  (h).  Conversely,  it  has 
been  held  that  where  the  liability  of  the  original  insurer  is 
once  established,  it  is  not  necessary  that  he  should  prove 
actual  payment.  The  trustee,  therefore,  of  an  insolvent 
underwriter,  though  he  may  have  paid  nothing,  or  only  a 
small  dividend,  on  the  original  polioy,  may  nevertheless,  not- 
withstanding the  clause,  recover  from  the  re-insurers  to  the 
full  extent  of  the  liability  which  they  have  undertaken  (t). 

The  clause  does  not  enable  the  original  underwriter  to 
re&ver  from  his  re-insurer  to  an  extent  beyond  the  sub- 
scription of  the  latter.  Thus,  as  we  have  already  seen,  in 
Uzielli  v.  The  Boston  Marine  Insurance  Co.  (£),  an  under- 
writer had  paid  a  loss  amounting  in  all  to  112/.  per  cent., 
of  which  amount  88  per  cent,  was  payable  in  respeot  of 


(/)  Haatie  v.  Be  Peyster  (1805), 
3  Caines,  190 ;  N.  Y.  State  Ins.  Co. 
r.  Protection  Ins.  Co.  (1841),  1  Story, 
458;  2  Phillips,  s.  2145. 

{g)  Commonly  known  as  one  of  the 
' '  rubber  clauses, ' '  from  being  usually 
stamped  on  the  margin  of  the  policy 
with  a  rubber  stamp.    The  original 


policy  or  policies  to  which  the  re- 
insurance is  intended  to  apply  are 
sometimes  specified. 

(A)  Chippendale  v.  Holt  (1895), 
65  L.  J.  Q.  B.  104 ;  1  Com.  Cas. 
197. 

(t)  See  ante,  s.  824. 

(*)  (1884),  16  Q.  B.  D.  11. 
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the  constructive  total  loss  of  the  vessel,  and  the  remaining  24  Beet.  827. 
per  cent,  for  suing  and  labouring  charges.  He  had  re-insured 
for  1,000/.  only,  but  sought  to  recover  112/.  per  cent.,  or 
1,120/.,  on  his  policy  of  re-insurance.  It  was  held,  firstly, 
for  reasons  which  we  have  already  explained,  that  the  re- 
insurer was  not  liable  under  the  suing  and  labouring  clause ; 
and  secondly,  that  the  special  clause  which  we  are  now  con- 
sidering oould  not  render  him  liable  beyond  the  amount 
which  he  had  agreed  to  re-insure.  He  was  accordingly  held 
liable  for  1,000/.  and  no  more. 

328.  Difficult  questions  have  also  arisen  where  the  policy  Where  ori- 
of  re-insurance  has  been  found  to  contain  clauses  which  are  SSre^nstir- 
inconsistent  with  those  of  the  original  policy.      Of  course,  if  Knc^°^ 
the  re-insurance  policy  contains  a  special  clause  by  which  it  ferent  clauses, 
is  obviously  intended  to  limit  the  risks  covered  by  the  original 
policy — as,  for  example,  where  the  re-insurance  is  expressed 
to  be  against  total  loss  only,  or  against  fire  risks  only — the 
risks  will  be  limited  accordingly.     But  sometimes  the  inten- 
tion of  the  parties  has  not  been  so  obvious.     In  Joyce  v.  Joyoev.Bfialm 
Realm  Marine  Insurance  Co.  (/),  the  original  insurance  was 
on  cargo,  for  voyages  both  outward  and  homeward  between 
Liverpool  and  West  African  ports,  and  it  was  declared  that 
outward  cargoes  should  be  considered  as  homeward  interest 
twenty-four  hours  after  the  vessel's  arrival  at  her  first  port  of 
discharge.    The  re-insurance  policy  was  subject  to  all  clauses, 
Ac,  of  the  original  policy  upon  cargo,  at  and  from  West 
African  ports  to  the  vessel's  ports  of  discharge  in  the  United 
Kingdom,  "  to  commence  from  the  loading  of  the  goods  at 
as  above."     Goods  shipped  at  Liverpool  were  lost  more  than 
twenty-four  hours  after  the  ship's  arrival  at  her  first  port  of 
discharge  in  West  Africa.      The  re-insurers  contended  that 
their  risk  had  not  attached,  inasmuch  as  the  goods  had  not 
been  loaded  on  the  coast  of  Africa.      The  Court  of  Queen's 
Bench,  however,  held  that  the  clause  in  the  original  policy 
prevailed,  and  that  the  re-insurers  were  therefore  liable. 

(/)  (1872),  L.  E.  7  Q-  B.  6S0. 
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Beet.  328.        In  1888  Day,  J.,  appears  to  have  held  that  where  a  twelve 

Franoo-Hun-  months*  policy  expired  on  1st  June,  1883,  subject,  however, 

ance  Co.  v.      to  a  "  continuation  clause,"  which  provided  that  it  at  the 

MarLelnLur-  Gxpiration  of  the  twelve  months  the  ship  should  be  at  any 

anoe  Co.         place  other  than  her  home  port  of  discharge  in  Europe,  the 

risk  should  be  prolonged  until  her  arrival  at  such  port,  the 

clause   under   discussion    did    not  extend  the  liability  of 

re-insurers  so  as  to  render  them  responsible  for  a  loss  which 

took  place  after  the  expiration  of  the  twelve  months,  and  was 

only  covered  by  the  continuation  clause.     He  considered  that 

time  was  of  the  essence  of  a  oontract  of  this  description,  and 

that  the  clause  only  incorporated  such  conditions  as  were 

applicable  to  an  insurance  ending  on  the  1st  June,  1883  (w). 

Marten  v.  It  is  doubtful  how  far  this  decision  is  reconcilable  with 

Nippon  Sea  .  .  _ 

Insurance  Co.  that  of  Bigham,  J.,  in  Marten  r.  The  Nippon  Sea  Insurance 
Co.  («).  The  original  policy,  which  was  on  goods  at  and 
from  Liverpool  to  Guayaquil  until  there  discharged  and 
safely  landed,  contained  in  the  margin  what  is  called  the 
"  warehouse  to  warehouse  "  clause,  whereby  all  risks  whatso- 
ever axe  included  until  the  goods  are  safely  delivered  to  the 
consignee.  The  re-insurance  policy  contained  the  usual 
clause  by  which  the  risk  is  made  to  determine  on  the 
discharge  and  safe  landing  of  the  goods,  also  the  common 
re-insurance  clause.  It  was  held  that  the  "warehouse  to 
warehouse"  clause,  being  such  a  common  clause  that  the 
re-insurers  ought  to  have  known  that  it  was  in  the  original 
policy,  was  incorporated  into  the  policy  of  re-insurance. 

Lower  Rhine       The  "  rubber  "  re-insurance  clause  often  contains  a  blank 

Co.  v.  Sedg- 
wick, space  intended  to  be  filled  up  by  words  identifying  the  very 

policies  which  it  is  intended  to  re-insure.     Where  this  space 

is  filled  up,  it  seems  clear  that  the  re-assured  will  only  be 

protected  against  liabilities  incurred  under  those  particular 

policies.     Where  the  space  is  not  filled  up,  the  presumption 

(m)  Fronco-Hungarian  Ins.  Co.  v.  the  case  is  taken  from  McArthur, 

Merchants'  Mar.    Ins.    Co.   (1888).  „„fl 
Shipping  Gazette  Weekly  Summary, 

15th  June,  1888.    The  statement  of  (»}  (1898),  8  Com.  Cas.  164. 
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will  be  that  the  re-insurance  is  only  against  risks  actually  Beet.  328. 
existing  at  the  date  of  the  re-insurance  policy,  and  not 
against  other  liabilities  which  the  original  insurer  may  sub- 
sequently undertake  in  relation  to  the  same  subject-matter. 
At  any  rate,  if  subsequent  policies  are  to  be  covered,  they 
must  not  differ  in  their  terms  from  those  of  the  original 
policies  (o). 

S29.  Besides  re-insurances,  properly  so   called,  i>.,  in-  Of  insuring 
suranoes  effeoted  by  one  underwriter  with  another  to  secure  of  the  under- 
himself,  the  assured  may  also,  if   he  pleases,  insure  the  wnter> 
solvency  of  the  underwriter  with  whom  he  has  effected  the 
policy.    As,  however,  this  practice  tends  greatly  to  lessen  the 
profits  of  the  voyage  by  multiplying  the  charges  of  it,  it  will 
not  frequently  be  resorted  to  in  any  country  and  appears 
never  to  have  been  in  use  in  our  own,  though  it  was  not  in 
terms  prohibited  by  the  statute  19  Geo.  2,  c.  37,  nor  would  it 
be  illegal  at  common  law  (p). 

330.  Double  insurance  takes  place  when  the  assured  makes  Double 
two  or  more  insurances  on  the  same  subject,  the  same  risk 
and  the  same  interest.  It  is  therefore  a  totally  different 
thing  from  a  re-insurance,  which,  as  we  have  seen,  is  effected 
by  the  underwriter  to  secure  himself  from  having  to  pay  a 
loss. 

Double  insurances  are  not  prohibited  by  the  law  maritime 
unless  made  fraudulently :  in  fact,  a  moment's  consideration 
will  show  that  they  are  in  many  cases  of  neoessary  use. 

A  merchant,  who  expects  consignments  from  abroad,  may 
be  ignorant  of  their  exact  value  ;  he  may,  in  the  first  instanoe, 
have  effected  an  insurance  on  them  only  to  an  amount  which 
subsequent  information  may  lead  him  to  think  inadequate  to 
cover  their  full  value,  and  on  that  ground  he  may  be  desirous 

(o)  The  Lower  Rhine  Co.  v.  Sedg-  seems  to  hare  thought  that  it  would 

wick,  [1898]  1  Q.  B.  739 ;  [1899]  1  be  void  as  a  wager  policy  under  the 

Q.  B.  179.    The  facts  of  the  case  are  statute ;  but  Arnould  (2nd  ed.,  p.  343) 

somewhat  complicated,  but  the  deci-  agreed  with  Benecke  that  it  would 

sion  supports  the  above  conclusions.  be  difficult  to  discover  any  satisfao- 

(p)  Park  on  Ins.  vol.  ii.  p.  699,  tory  ground  for  this  opinion. 
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Over-insur- 
aaoe. 


Beet.  880.  of  effecting  a  further  insurance ;  or  he  may  have  insured  as 
much  as  he  is  able  in  one  place,  and  being  desirous  of  further 
security  may  then  proceed  to  effect  additional  insurances 
elsewhere.  If  it  turns  out  that  the  whole  amount  insured 
in  the  different  policies  is  greater  than  the  whole  value  of  the 
interest  at  risk,  this  is  called  an  over-insurance  (q) ;  in  such 
case  it  is  clear,  and  nowhere  disputed,  that  the  assured  can 
only  recover  upon  all  the  policies  put  together  (i.e.,  supposing 
them  to  be  open  policies)  up  to  the  amount  actually  at 
risk. 


Rule  of  con- 
tribution in 
case  of  over- 
iusurance. 


Davis  v. 

Gildart. 


Rule  in 
France  and 
the  United 
States. 


331.  The  rule  that  now  prevails  in  this  country  was 
established  by  Lord  Mansfield,  and  is  as  follows :  In  case  of 
over-insurance  the  different  sets  of  policies  are  considered  as 
making  but  one  insurance,  and  are  good  to  the  extent  of  the 
value  of  the  effects  put  in  risk ;  the  assured  can  recover  on 
the  different  policies  no  more  than  their  value,  but  he  may 
sue  the  underwriters  on  any  of  the  policies,  and  recover 
from  those  he  so  sues  to  the  full  extent  of  his  loss,  supposing 
it  to  be  covered  by  the  policy  on  which  he  elects  to  sue, 
leaving  the  underwriters  on  that  policy  to  recover  a  rateable 
sum  by  way  of  contribution  from  the  underwriters  on  the 
other  policy  (r).  Hence  where  a  merchant,  the  value  of 
whose  whole  interest  was  2,200/.,  first  effected  a  policy  on  this 
interest  at  Liverpool  for  1,700/.,  and  then  (without  fraud) 
another  policy  on  the  same  interest  («)  at  London  for  2,200/., 
he  was  allowed  to  recover  the  whole  amount  on  the  London 
policy,  and  the  London  underwriters  were  allowed  to  recover 
a  rateable  amount  by  way  of  contribution  from  the  Liver- 
pool underwriters  (t). 

This  rule,  however,  is  not  that  which  formerly  prevailed  in 
this  country,  which  now  prevails  in  France,  and  whioh  in  the 
United  States  is  generally  rendered  binding  on  the  parties  to 


(q)  Of .  the  Marine  Insurance  Bill, 
1899,  s.  33. 

(r)  Newby  v.  Reid  (1763),  1  W. 
Bl.  416 ;  Sogers  r.  Davis,  and  Davis 
v.  Gildart  (1776),  cited  1  Marshall, 


Ins.  140, 141 ;  2  Park,  Ins.  601,  602. 

(«)  But  for  a  different  risk,   see 
Rogers  v.  Davis,  qua  supra, 

(t)  Davis  v.  Gildart,  qud  supra. 
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the  second  polioy  by  an  express  clause  relating  to  prior    Sect.  881. 
insurance. 

That  rule  is,  in  the  words  of  the  Code  de  Commerce,  "  that 
where  there  exist  several  contracts  (n.b.,  not  necessarily 
i  policies '  (u) )  of  insurance  effected  without  fraud  on  the 
same  subjeot,  if  the  first  contract  insures  the  total  value  of 
the  subjeot  at  risk,  it  alone  shall  be  enforced."  The  insurers 
who  have  signed  the  subsequent  contracts  are  freed  from 
liability,  and  only  reoeive  £  per  cent,  on  the  sum  insured. 

If  the  whole  value  of  the  subject  insured  is  not  covered  by 
the  first  contract,  those  insurers  who  have  signed  the  subse- 
quent contracts  shall  be  responsible  for  the  surplus  in  the 
order  of  the  date  of  their  respective  signatures  (%). 

So  in  this  country  it  was  once  pleaded,  and  "  proved  by  all  Formerly  the 
the  exchange,"  to  be  the  custom  of  merchants  "  that  where  a  country, 
policy  is  subscribed  by  a  number  of  underwriters,  and  the 
goods  are  not  equal  in  value  to  the  sums  subscribed  (taken 
together),  the  underwriters  in  case  of  loss  shall  be  liable  in 
the  order  in  which  they  subscribe,  and  the  remaining  under- 
writers shall  be  exonerated  from  all  liability  and  return  the 
premium,  deducting  J  per  cent."  (y). 

The  common  law  rule  in  the  United  States  is  that  laid  The  American 
down  by  Lord  Mansfield ;  but  the  law  as  it  anciently  pre- 
vailed in  England,  and  is  now  established  in  France,  is 
deemed  by  the  American  merchants  so  preferable,  in  point  of 
simplicity  and  oonvenienoe,  that  clauses  are  very  generally 
introduced  into  their  policies  to  prevent  the  rule  of  contribu- 
tion, and  to  make  the  insurers  responsible  according  to  the 
order  of  date  of  their  subscriptions. 

The  following  clause  has  been  used  in  the  seoond  policy 
for  this  purpose : — "  It  is  further  agreed,  that  if  the  assured 
shall  have  made  any  other  assurance  upon  the  premises  prior 

(w)  Each  subscription  to  the  policy  Mercatoria,  112.     Bat  the  rule  in 

forms  a  new  contract  if  it  bears  a  France  was  never  applied  to  seTeral 

separate  date.  subscriptions  to  one  policy,  unless 

(x)  Code  de  Commerce,  art.  359.  they  bore  different  dates ;  and  this 

(y)  The  African  Go.  v.  Bull  (1690),  probably  is  the  true  meaning  of  the 

1  Show.  132 ;  see  also  Malynes,  Lex  English  rule. 
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Sect.  331.  in  date  to  this  policy,  the  assurers  shall  be  answerable  only 
for  so  much  as  the  amount  of  such  prior  insurance  may  be 
deficient." 

The  following  is  a  form  adapted  to  the  first  policy: — 

"In  case  of  any  subsequent  assurance,  the  insurer  shall, 

nevertheless,  be  answerable  for  the  full  extent  of  the  sum 

subscribed  by  him  without  right  to  claim  contribution  from 

subsequent  assurers  "  («). 

In  France  and      In  France  and  in  the  United  States  (in  cases  where  this 

States  poli-     rule  has  been  adopted),  it  has  been  decided  that,  even  where 

tfoePbear  the  *^e  8econ<*  P°Koy  is  dated  on  the  same  day  as  the  first,  inquiry 

loss.  may  be  made  as  to  which  of  the  two  was  actually  first 

effected  in  point  of  time,  and  that  which  was  so  will  alone 

bear  the  loss  (a). 

This  rule,  however,  does  not  in  Franoe  extend  to  different 
subscriptions  of  uniform  date  to  the  same  policy ;  for  if  they 
all  bear  one  date  they  make  but  one  contract,  and  the  whole 
body  of  the  underwriters,  in  case  the  sum  insured  in  such 
policy  exceeds  the  value  at  risk,  contribute  rateably  to 
the  loss  and  return  a  rateable  share  of  premium  for  the 
excess  (6). 

Rule  as  to  332.  It  has  been  laid  down  by  Marshall,  as  following  from 

mium  in  case  Lord  Mansfield's  rule,  that  where,  by  several  policies  made 
without  fraud,  the  total  sum  insured  exceeds  the  whole  value 
at  risk,  "  all  the  underwriters  on  the  several  policies  would 
be  equally  bound  to  make  a  return  of  premium  for  the  sum 
insured  above  the  value  of  the  effeots  in  proportion  to  their 
respective  subscriptions  "  (c). 

The  rule,  however,  as  to  this  point  must  be  now  taken 
with  this  limitation,  viz.,  that  where  two  sets  of  policies  of 
different  date  are  effected  on  the  same  property,  and  the 
amount  insured  in  the  first  set  is  not  equal  to  the  value  at 

(r)  3  Kent,  Com.  281.  (1822),  2  Mason's  R.  476 ;   cited  3 

(a)  4  Boulay-Paty,  Droit  Mar.  122,  Kent,  Com.  281. 

123;   Brown  v.  Hartford  Ins.  Co.  (6)  4  Boulay-Paty,  Droit  Mar.  116, 

(1808),  3  Day's  R.  68 ;  cited  1  Par-  117. 

sons,  287 ;  Potter  v.  Marine  Ins.  Co.  {c)  2  Marshall,  Ins.  649. 


of  over- 
insoranoe. 
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risk,  though  the  aggregate  sum  insured  in  the  two  sets  Sect.  832. 
exceeds  it ;  in  such  case  the  underwriters  on  the  last  set  of 
policies  in  point  of  date  shall  alone  be  called  on  for  a  rate- 
able return  of  premium,  if  these  policies  were  effected  after  the 
risk  had  attached  on  the  earlier  set — on  the  equitable  prin- 
ciple that,  as  the  underwriters  on  the  first  set  of  policies 
were  at  one  time  liable  to  the  whole  extent  of  the  sum 
therein  insured,  so  they  are  fairly  entitled  to  retain  the  whole 
premium  (d). 

333.  Although  in  cases  of  double  insuranoe,  properly  so  Insurances  of 
called,  i.e.,  where  the  same  person  insures  the  same  interest  interests  in 
by  several  policies  on  the  same  risk,  he  cannot  recover  more  ^L«t*e 
than  an  indemnity — i.e.,  more  than  the  real  or  declared  value 
of  the  thing  insured,  under  all  the  policies  put  together — yet 
it  is  different  where  two  or  more  persons  insure  the  same 
thing  against  the  same  risks  on  distinct  interests. 

In  such  case  each  of  the  parties,  having  such  distinct 
interests  in  the  thing  insured,  may  effect  insuranoe  in  respect 
thereof  to  the  full  value  of  the  thing  insured,  and  eaoh  in 
case  of  loss  may  recover  to  the  full  extent  of  his  interest. 

This,  as  Lord  Mansfield  remarks,  "  is  by  no  means  within 
the  idea  of  a  double  insurance,  which  is  where  the  same  man 
is  to  receive  two  sums  instead  of  one,  or  the  same  sum  twice 
over  for  the  same  loss  by  reason  of  his  having  made  two  in- 
surances upon  the  same  goods  or  the  same  ship ;  "  whereas 
the  case  now  referred  to  is  the  insuranoe  by  two  different 
persons  of  two  different  interests  each  to  the  whole  value. 

The  dootrine  of  subrogation  must,  however,  apply  in  cases 
where  more  than  the  value  of  the  thing  insured  is  recovered 
from  the  underwriters,  so  that  in  the  result  the  whole  sum 
retained  by  the  assured  will  be  no  more  than  such  value. 
The  principle  is  well  illustrated  by  the  following  passage 
from  the  judgment  of  Cotton,  L. J.,  in  an  action  arising  out 
of  a  fire  insurance : — 

"  The  rule  is  perfectly  established  in  the  case  of  a  marine 

(<*)  Fisk  v.  Masterman  (1841),  8M.&W.  165. 
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Sect.  888.  policy/9  said  the  learned  Lord  Justice,  "  that  contribution 
only  applies  where  it  is  an  insurance  by  the  same  person 
having  the  same  rights,  and  does  not  apply  where  different 
persons  insure  in  respect  of  different  rights.  The  reason  of 
that  is  obvious  enough.  Where  different  persons  insure  the 
same  property  in  respect  of  their  different  rights,  they  may 
be  divided  into  two  classes.  It  may  be  that  the  interest  of 
the  two  between  them  makes  up  the  whole  property,  as  in  the 
case  of  a  tenant  for  life  and  remainderman.  Then  if  each 
insures,  although  they  may  use  words  apparently  insuring 
the  whole  property,  yet  they  would  recover  from  their  respec- 
tive insurance  companies  the  value  of  their  own  interests,  and 
of  course  those  values  added  together  would  make  up  the 
value  of  the  whole  property.  Therefore  it  would  not  be  a 
case  either  of  subrogation  or  contribution,  because  the  loss 
would  be  divided  between  the  two  companies  in  proportion  to 
the  interests  whioh  the  respective  persons  assured  had  in  the 
property.  But  then  there  may  be  cases  where,  although  two 
different  persons  insure  in  respect  of  different  rights,  each  of 
them  can  recover  the  whole,  as  in  the  case  of  a  mortgagor 
and  mortgagee.  But  wherever  this  is  the  case  it  will  neces- 
sarily follow  that  one  of  these  two  has  a  remedy  over  against 
the  other,  because  the  same  property  cannot  in  value  belong 
at  the  same  time  to  two  different  persons.  Eaoh  of  them 
may  have  an  interest  whioh  entitles  him  to  insure  for  the  full 
value,  because  in  certain  events,  for  instance,  if  the  other 
person  becomes  insolvent,  it  may  be  he  would  lose  the  full 
value  of  the  property,  and  therefore  would  have  in  law  an 
insurable  interest ;  but  yet  it  must  be  that  if  each  recover 
the  full  value  of  the  property  from  their  respective  offices 
with  whom  they  insure,  one  office  must  have  a  remedy  against 
the  other"  (e). 

Godin  v.  Lon-      334.  The  following  case  was  quoted  by  Arnould  as  a  good 

don  Ass.  Co.     ...     ,       .  »  .,  .   , 

illustration  ot  the  principle  : — 

Meybohm,  of  St.  Petersburg,  was  in  debt  for  advances 

(<?)  North  British,  &c.  Ins.  Go.  v.  London,  Liverpool  &  Globe  Ins.  Co. 
(1877),  6  Ch.  D.  683. 
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both  to  Amyand,  of  London,  and  to  Tamesz,  of  Moscow.  Sect.  884, 
Under  these  circumstances,  Meybohm  wrote  to  Amyand,  who 
was  then  in  expectation  of  a  consignment  from  him,  to  the 
effect  that  he  should  send  him  goods,  as  per  invoice,  and 
directing  him  to  insure.  Amyand,  accordingly,  who  had 
already  insured  to  a  certain  extent  on  the  expected  consign- 
ment, effected  a  further  insurance,  thus  making  the  aggre- 
gate sum  insured  by  him  more  than  sufficient  to  cover  the  full 
value  of  the  consignment,  but  less  than  the  amount  of  the 
balance  then  due  to  him  from  Meybohm  in  account.  Mey- 
bohm shipped  the  goods  as  per  invoice,  but  instead  of 
indorsing  the  bill  of  lading  to  Amyand  he  indorsed  it  to 
Tamesz,  to  whom  at  that  time  he  was  also  indebted  to  a 
greater  amount  than  the  value  of  the  goods  shipped. 

Tamesz  subsequently  procured  a  policy  to  be  effected  with 
the  London  Assurance  Company,  by  Godin  &  Co.,  to  the  full 
value  of  the  goods,  the  brokers  informing  the  company  of 
the  prior  insurance  by  a  prior  oonsignee  and  that  both 
parties  wished  to  be  safe.  The  ship  and  goods  having  been 
lost,  the  Court  (the  judgment  of  which  was  delivered  by 
Lord  Mansfield)  held  that  Tamesz  could  recover  the  full 
amount  of  his  insurance  (/). 

That  Tamesz,  indeed,  as  indorsee  of  the  bill  of  lading  and  R?n5f^  on 
in  advance  to  Meybohm  to  a  greater  amount  than  the  sum 
insured  in  the  policy,  had  a  clear  insurable  interest  to  the  full 
extent  of  his  claim,  and  therefore  might  recover  the  whole 
sum  insured,  is  a  position  that  can  hardly  be  disputed. 
Whether  Amyand  could  also  recover  on  the  policies  effected 
by  him  was  a  point  not  before  the  Court,  and  therefore  not 
decided.  Lord  Mansfield  intimated  a  pretty  clear  opinion 
that  he  could,  on  the  ground  that,  as  a  factor  to  whom  a 
balance  was  due,  he  had  under  the  circumstances  an  insurable 
interest  distinct  from  the  interest  of  Meybohm.  At  all 
events,  his  Lordship  was  clear  that,  assuming  Amyand  to 

(/)  Godin   9.  London   Ass.    Go.      103 ;   2  Park,  Ins.  603  <t  uq. ;   1 
(1763),    1    Burr.    439 ;    1   W.    B1.      Marshall,  Ins.  143. 
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Sect.  884.  have  insured  as  agent  only,  he  had  a  lien  on  the  policies  to 
the  extent  of  his  general  balance. 

Arnonld  thought  that  Lord  Mansfield  was  right  in  both 
points,  notwithstanding  the  doubts  of  Marshall  as  to  the 
former  position  (g) ;  but  that  it  is,  perhaps,  safer  on  the 
whole  to  consider  the  case  as  a  mere  illustration  of  the  un- 
doubted principle,  "  that  where  each  of  two  parties,  having 
distinct  interests  in  the  subject  to  its  full  value,  insures  upon 
it  to  its  full  value,  independently  of  the  other,  it  is  not  a  case 
of  double  insurance  "  (h). 

Mr.  Maolaohlan  maintains,  however,  that  Amyand  would 
not  have  been  able  to  reoover  on  his  policy.  "  Amyand,"  he 
says,  "prirnd  facie  at  the  moment  of  the  shipment  had  an 
insurable  interest,  and  he  was  justified,  therefore,  in  insuring 
on  his  own  account.  But  Meybohm  held  in  his  hand  the 
power  of  diverting  the  goods  from  Amyand,  and  exercised 
this  power  by  indorsing  the  bill  of  lading  to  Tamesz  for  a 
debt  greater  than  the  value  of  the  goods.  That  was  the 
annihilation  of  any  insurable  interest  held  by  Amyand,  with- 
out the  intervention  of  any  of  the  perils  insured  against,  and 
made  his  policy  thenceforward  of  no  effect"  (t).  The  con- 
clusion that  at  the  time  of  the  loss  Amyand  had  ceased  to 
have  an  insurable  interest  seems  sound,  and  Lord  Mansfield's 
opinion  to  the  contrary  is,  of  course,  only  an  obiter  dictum  (A*). 

Discovery  of        335.  To  enable  the  defendant  to  discover  whether  there  be 

over-insur-       •  j      i_i  •  i  i        .i 

anoe.  in  any  case  a  double  or  over-insurance,  he  may,  by  the 

19  Geo.  2,  c.  37,  s.  6,  call  upon  the  plaintiff  to  declare  in 
writing  within  fifteen  days  what  sum  he  has  insured  on  the 
whole,  and  how  much  he  has  borrowed  on  bottomry  and 
respondentia  for  the  voyage  in  question,  or  any  part  of  it. 
No  means    are    provided    in  the  Act  of  compelling  the 

(?)  1  Marshall,  Inn.  145.    Judge  constituting  a  lien  on  the  property. 

Duer,  jol.  u.  p.  163,  n.,  citoe  Godia  (A)  phim      ^  .        20     3rf  ^ 
v.  London  Ass.  Co.,  with  other  cases, 

as  an  authority  for  the  position  that  W  Arnould,  6th  ed.  toI.  i.  p.  120. 

the  insurable  interest  of  a  factor  or  (*)  Phillips  (1  Ins.  s.  311)  seems  to 

consignee  is  limited  to  his  advances  agree  with  Lord  Mansfield's  opinion. 
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delivery  of  this  declaration,  though  Marshall  thought  the  Sect.  835. 
Court  would  probably,  after  the  expiration  of  the  fifteen  days, 
stay  the  proceedings  in  the  action  till  a  satisfactory  declara- 
tion were  delivered  (/).  This  provision  seems  not  to  have 
been  often  put  into  use,  perhaps  because  in  most  cases  the 
underwriter  has  been  able  to  obtain  the  information  he 
required  by  the  order  for  discovery  of  ship's  papers  (m). 

(/)  2  Marshall,  Ins.  702. 

(*»)  See  as  to  this  order,  pott,  vol.  ii.  Part  IV. 
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336.  The  next  point  to  be  considered  is  the  mode  of 
estimating  the  insurable  value  of  the  interest  at  risk,  with  a 
view  to  procuring  indemnity  for  the  assured  in  case  of  loss. 

Insurance  being  a  contract  of  indemnity,  it  should  seem 
that  the  true  principle  upon  which  the  interest  protected  by  a 
policy  of  insurance  ought  to  be  valued,  is  that  which  in  case 
of  loss  will  give  the  assured,  as  nearly  as  possible,  a  complete 
indemnity  against  the  consequences  of  such  loss. 

The  object,  therefore,  of  such  valuation  ought  in  theory 
to  be  to  place  the  assured,  in  case  of  loss,  in  exactly  the  same 
situation  as  he  would  have  been  in  if  no  loss  had  taken  place. 

To  apply  this  principle  to  the  case  of  ship,  goods,  and 
freight. 

337.  The  ship,  in  view  of  modern  commerce,  is  regarded 
by  the  shipowner,  generally  speaking,  not  so  much  as  an 
instrument  for  carrying  on  his  own  traffic,  as  in  itself  a 
source  of  emolument,  either  by  being  used  as  a  general  ship 
for  the  purpose  of  carrying  goods  for  freight,  or  by  being 
let  out  on  hire  at  a  stipulated  sum  under  contracts  of 
affreightment.     Out  of  such  freight  or  hire  the  shipowner 
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has  to  pay  the  seamen's  wages,  to  furnish  provisions,  to    Sect.  337. 
defray  the  expenses  of  the  voyage,  and  to  make  good  that  and  other 
diminution  in  the  value  of  the  ship  and  her  apparel  which  fro^the^* 
necessarily  takes  place  more  or  less  in  the  course  of  every  k^fi^t. 
voyage,  and  which  is  familiarly  called  the  wear  and  tear  of 
the  ship.    What  remains  of  the  freight,  after  deducting  these 
charges  and  outgoings,  is  the  net  profit  of  the  voyage  which 
the  shipowner  makes  by  the  employment  of  his  capital  fixed 
in  the  ship. 

Now,  on  the  principle  of  valuation  just  adverted  to,  it  is 
plain  that  the  ship,  for  the  purposes  of  insurance,  ought  to  be 
estimated  at  her  value  after  deduoting  the  wear  and  tear  of 
the  voyage,  for  that  is  what  the  ship  would  have  been  worth 
to  her  owner  on  arrival  but  for  the  loss  against  which  the 
insurance  is  intended  to  indemnify  him. 

In  the  same  way  with  regard  to  freight,  the  true  mode  of 
estimating  its  value  for  the  purposes  of  insurance  on  the  above 
principle  would  be  to  take  it  at  that  sum,  and  no  more,  which 
the  shipowner  might  calculate  on  receiving  on  the  safe  arrival 
of  the  ship — i.e.,  the  net  freight,  deducting  seamen's  wages 
and  the  other  expenses  of  earning  it — because,  in  case  the 
ship  is  lost,  that  is  all  the  shipowner  loses. 

So  again  with  regard  to  goods,  in  order  to  put  the  merchant  As  applied  to 
in  the  same  situation  as  though  no  loss  on  his  goods  had  taken  goods, 
place — in  other  words,  to  procure  him  a  complete  indemnity — 
it  is  clear  that  the  value  of  the  goods  should  be  estimated, 
for  the  purpose  of  insuranoe,  at  the  price  which  they  would 
actually  have  produced  had  they  arrived  undamaged  at  their 
port  of  destination. 

338.  Suoh,  unquestionably,  as  was  very  ably  and  un- 
answerably pointed  out  by  Benecke,  is  the  only  mode  of 
estimating  the  value  of  the  interest  at  risk  by  which  com- 
plete and  absolute  indemnity  can  in  all  oases  be  procured  for 
the  assured  (a).    Yet  this,  be  the  reason  what  it  may,  is  not 

(a)  Principles  of  Indemnity,  oo.  i.      referred  for  a  full  exposition  of  the 
n.  pp.  1 — 70,  to  which  the  reader  is      application  of  this  principle  to  prao* 
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Beet.  388. 

Practical 
principle  of 
valuations 
not  to  put  the 
assured  in  the 
same  situation 
as  if  no  loss 
had  occurred, 
but  to  replace 
him  in  the 
same  situation 
as  he  was  in 
at  the  outset 
of  the  adven- 
ture. 


The  assured 
on  ship  and 
freight  gene- 
rally receives 
more,  and  the 
assured  on 
goods  less, 
than  an 
indemnity. 


the  principle  of  valuation  whioh  has  been  generally  adopted 
in  the  practice  of  this  or  any  other  country.  Parties  engaged 
in  the  business  of  marine  insurance  are  deemed  to  have  con- 
tracted for  an  indemnity  of  a  more  limited  description ;  and  the 
object  sought  to  be  attained  by  the  ordinary  open  policies  on 
ship  and  goods,  both  in  this  and  other  countries,  is  to  put  the 
assured  not  in  such  a  position  as  he  would  have  been  in  if  no 
loss  had  been  incurred,  but  in  the  same  situation  he  was  in  at 
the  commencement  of  the  risk. 

It  is  upon  this  basis  that  the  insurable  value  of  the  interest 
at  risk  is  invariably  calculated  in  all  open  policies  effected  in 
this  country.  The  worth  of  the  thing  insured  to  its  owner  at 
the  outset  of  the  risk  oovered  with  the  expenses  of  the 
insurance  is,  in  all  open  policies,  its  estimated  value  for  the 
purposes  of  insurance. 

As  the  ship  in  the  course  of  every  voyage  is  more  or  less 
diminished  in  value  by  wear  and  tear  before  the  loss  takes 
place ;  and  as  the  goods  would  in  most  instances,  but  for  the 
loss,  have  realized  a  higher  sum  at  their  port  of  destination 
than  at  their  port  of  loading;  it  is  very  obvious  that  by 
this  mode  of  insurance  the  assured  on  ship  and  on  freight, 
in  case  of  loss,  will  in  all  probability  receive  more  than  an 
indemnity,  and  the  assured  on  goods  less  (b). 

Policies  for  the  purposes  of  this  chapter  may  be  divided 
into  two  classes,  valued  and  open.  These  we  shall  discuss  in 
their  order,  and  first  as  to  valued  policies. 


tioe.  See  also  MoArthur  on  the 
Contract  of  Marine  Insurance,  2nd 
ed.  p.  68,  n.  (A),  where  the  advan- 
tages of  valuing  the  various  interests 
at  the  beginning  and  at  the  end  of 
the  voyage  respectively  are  con- 
trasted. 

(b)  Mr.  MoArthur  (p.  68)  points 
but  an  additional  reason  to  aooount 
for  the  fact  that  the  shipowner  bene- 
fits by  a  loss,  the  fact  being,  as  he 
states,  that  an  owner  who  insures 
his  ship  and  freight  to  the  full  ex- 
tent which  the  law  allows  (as  to 


whioh  see  s.  365,  post)  is  in  reality 
effecting  a  double  insurance  on  cer- 
tain of  the  component  parts  of  his 
insurable  interest.  "The  expen- 
diture in  outfit,  stores,  &o.,  which 
the  law  includes  in  the  value  of  the 
ship,  is  also  included  in  the  gross 
freight,  so  that  such  expenditure 
is  doubly  insured."  In  principle, 
either  such  expenditure  should  be 
excluded  in  estimating  the  value  of 
the  ship,  or  the  insurance  on  freight 
should  be  on  the  net  and  not  on  the 
gross  amount  thereof. 
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339.  The  statutory  form,  and  usually  every  other  form,  of    Sect.  339. 
policy  in  this  country  contains  the  following  clause : —  Valued 

"The  said  ship,  &c,  goods  and  merchandises,  &c,  for  so 
much  as  it  concerns  the  assured,  between  the  assured  and  the 
assurers  in  this  policy,  are  and  shall  be  valued  at "  (c). 

The  difference  between  an  open  and  valued  polioy  in  form 
is  solely  this :  that  in  a  valued  polioy  this  blank  is  filled  up 
with  the  sum  at  which  the  parties  agree  to  fix  the  amount  of 
the  insurable  interest ;  in  an  open  polioy  it  is  left  in  blank. 

The  difference  in  effect  between  a  valued  and  an  open  Effect  of 

i*        •       i     i  i  !•         •  ni  i      valuation. 

policy  is  that  under  an  open  policy,  in  case  of  loss,  the 
assured  must  prove  the  actual  value  of  the  subject  of  insur- 
ance ;  under  a  valued  policy  he  need  never  do  so,  the  valuation 
in  the  policy  being  conclusive  between  the  parties  (d). 

Thus,  in  Barker  v.  Janson(e),  a  vessel  that  had  been  worth 
8,000/.  was  so  much  injured  at  sea  that  she  was  not  worth 
repairing ;  this,  however,  being  unknown  at  home,  she  was 
insured  while  in  that  condition  for  6,000/.,  valued  at  8,000/., 
and  after  the  policy  attached  she  was  totally  destroyed  by 
perils  insured  against.  In  this  case  the  valuation  was  held 
binding  and  the  policy  valid.  And  in  the  case  of  The 
Main  (/),  the  vessel  was  driven  on  shore  and  was  so 
badly  damaged  as  to  amount  to  a  constructive  total  loss. 
Whilst  in  that  condition  she  was  completely  destroyed  by 
fire.  It  was  held  firstly  that  her  owners  could  recover  as  for 
a  loss  by  fire,  and  secondly  that,  the  policy  being  a  valued 
polioy,  they  oould  reoover  the  full  amount  at  which  she  was 
valued. 

The  same  rule  has  very  recently  been  held  to  apply,  in  the 


(0)  In  a  polioy  on  freight  the  two 
words  "as  under"  were  added  to 
this  clause,  and  lower  down  in  the 
margin   was  written    "  1,300/.    on 

freight  " — held,  that  this  was  not 

a  valued  polioy :   Wilson  v.  Nelson 

(1864),  5  B.  &  S.  354 ;  33  L.J.  Q.  B. 

220 ;  and  see  also  Asfar  v.  Blundell, 

[1895]  2  Q.  B.  196. 


(d)  Barker  v.  Janson  (1868),  L.  B. 
3  C.  P.  303  ;  North  of  England  Ins. 
Assoc,  v.  Armstrong  (1870),  L.  B. 
5  Q.  B.  244 ;  Lewis  v.  Ruoker  (1761), 
2 Burr.  1167;  Shawe?.Felton(1801), 
2  East,  109 ;  2  Phillips,  Ins.  88. 1189 
et  teg.;  3  Kent,  Com.  274. 

(«?)  L.  B.  3  C.  P.  303. 

(/)  Woodside  v.  Globe  Marine 
Ins.  Co.,  [1896]  L.  B.  1  Q.  B.  105. 
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Sect,  839.  underwriter's  favour,  in  a  case  where  a  vessel  was  under- 
valued in  a  polioy  and  became  liable  to  contribute  to  general 
average  and  salvage  expenses.  The  8.8.  "Balmoral"  was 
valued  in  the  policy  at  33,000/.,  but  her  real  value  for  the 
purpose  of  contribution  was  ascertained  to  be  40,000/.,  and 
on  this  latter  figure  contribution  was  accordingly  paid  by 
her  owners.  It  was  held,  in  an  action  by  the  owners  against 
the  underwriters  to  recover  the  whole  amount  of  such  con- 
tribution, that  the  valuation  in  the  polioy  was  binding  and 
that  the  owners  were  only  entitled  to  recover  ^ths  of  the 
ship's  contribution  (g). 
Valuation.  340.  It  is  now  established  that  the  rule  whereby  the 

oases  of  par-    valuation  in  the  contract  is  conclusive  between  the  parties 
as  total ^oss    **  *^e  8ame>  whether  the  loss  be  total  or  only  partial  (A). 
'   There  was  an  opinion  at  one  time  entertained  by  writers  of 
eminence  that  though  conclusive  in  cases  of  total  loss,  yet  it 
was  not  so  in  cases  of  average  loss,  but  that  in  such  cases 
the  policy  was  to  be  opened.     By  this  was  meant  that  the 
agreed  valuation  was  to  be  set  aside  as  the  standard  and 
the  basis  of  the  underwriter's  liability  and  the  actual  amount  of 
interest  at  risk  proved,  just  as  in  the  case  of  an  open  polioy. 
Erroneous  For  instanoe,  supposing  a  particular  average  loss  to  take 

doctrine  as  to      «  , . 

"opening  the  place  on  a  valued  polioy  on  goods,  insured  to  the  full  amount 
P°  °y-  of  their  valuation,  and  the  damage  ascertained  to  amount  to 

one-fourth ;  according  to  the  doctrine  in  question,  it  would 
be  necessary  for  the  assured,  instead  of  at  once  calling  upon 
the  underwriters  for  a  fourth  part  of  the  amount  insured,  to 
prove  the  insurable  value  of  the  goods,  i.e.,  their  prime  cost, 
together  with  the  premiums  of  insurance,  &c,  just  as  though 
the  policy  were  an  open  one,  and  the  underwriters  would,  in 
case  the  agreed  valuation  proved  to  be  greater  than  such  in- 
surable value,  only  be  liable  to  pay  a  fourth  of  the  latter. 

This  doctrine,  wholly  repugnant  to  the  true  construction 
of  the  valuation  clause,  appears  to  have  arisen  out  of  a 

.  (g)    The  S.S.  Balmoral    Go.    v.  (h)  Irving  v.  Manning  (1848),  1 

Marten,  [1900]  2  Q.  B.  748 ;  (under  =•  £  ^  »*  B«  &*  ^ 
appeal).  (vol.  ii.  s.  1203)  discusses  the  point. 
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dictum  of  Lord  Mansfield,  in  the  case  of  Erasmus  r.  Banks,    Sect.  340. 
where  that  great  Judge  is  reported  to  have  said,  "  an  average 
loss  opens  the  policy "  (i).     The  phrase  is  unhappy,  and 
suggestive  of  error,  in  consequence  of  the  meaning  attached 
to  the  words  "  open  the  policy."     It  is  quite  clear,  however,  True  meaning 
that  the  meaning  of  the  expression  is  simply  that  in  case  of  the°poSo^ 
an  average  loss  the  parties  must  necessarily  go  out  of  the 
polioy  to  ascertain  the  extent  of  the  damage  done  to  the  goods. 

Of  course,  in  the  case  of  the  goods  being  partially 
damaged,  the  polioy  alone  oan  never  show  what  the  under- 
writer ought  to  pay;  for  the  amount  due  from  him  is  the 
same  percentage  on  the  sum  he  has  agreed  to  insure,  as  the 
damage  which  the  goods  have  suffered  is  upon  their  value  : 
in  other  words,  the  proportion  of  the  whole  sum  insured 
which  the  underwriter  has  to  pay  in  case  of  loss,  must 
depend  upon  the  proportion  in  which  the  goods  are  damaged  : 
as  the  one  sum  cannot  be  ascertained  without  fixing  the 
other,  and  as  the  damage  the  goods  have  sustained  can  never 
be  made  out  except  by  calculations  wholly  extrinsio  to  the 
polioy,  every  polioy,  whether  open  or  valued,  must  in  this 
sense  be  opened  in  every  case  of  average  loss. 

Opening  the  polioy,  then,  in  this  sense,  means  nothing 
more  than  resorting  to  extrinsio  evidence,  in  order  to 
ascertain  the  amount  of  damage  sustained  by  the  subject 
insured,  so  as  to  fix  one  element  in  calculating  the  amount 
of  indemnification  to  which  the  assured  is  entitled ;  it  is,  in 
fact,  merely  ascertaining  the  percentage  of  damage  sustained  - 
by  the  thing  insured. 

It  is  clear  also,  from  Lord  Mansfield's  observations  in 
Lewis  v.  Bucker  (k)  that  a  valuation  has  precisely  the  same 
effect  in  cases  of  particular  average  as  it  has  in  cases  of  total 
loss,  viz.,  to  relieve  the  assured  from  proving  the  prime  cost, 
or  insurable  value. 

There  is  moreover  another  sense  in  which  the  use  of  the 

(•)  Citedin8h»wet>.Felton(1801),  326;  Usher*.  Noble (1810),  12  East, 

2  East,  113.  639;  Tunno  v.  Edwards  (1810),  12 

(*)  (1761),  2  Burr.  1167.  See,  too,  East,  488;  Gtoldamid  r.  Gillies  (1813), 

Forbes  v.  Aspinall  (1811),  13  East,  4  Taunt.  804. 
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Sect. 840.  phrase  "opening  the  policy "  has  been  used  by  a  learned 
American  judge.  In  cases  of  particular  average  on  ship,  the 
usual  measure  of  the  underwriter's  liability  is  the  repair  bill, 
assuming  always  that  its  amount  does  not  exceed  the  amount 
of  the  insurance.  In  particular  average  on  goods,  the 
amount  of  such  liability  is  ascertained,  in  effect,  by  taking 
the  proportion  of  loss  to  the  sound  value  and  then  taking  the 
same  proportion  of  the  amount  for  which  the  goods  are 
insured.  Judge  Addison  Brown  points  out  that  the  result 
of  these  rules  of  adjustment  is  that  "  the  policy  value  has 
no  bearing  upon  the  settlement  of  the  amount  to  be  paid  by 
each  underwriter,  but  only  upon  the  amount  of  insurance 
that  may  be  lawfully  taken  out ;  since  each  policy,  up  to  the 
valuation,  will  pay  the  same  amount,  whether  the  valuation 
is.  high  or  low.  Over-valuation  in  the  policy,  indeed, 
authorizes  over-insurance  to  the  same  extent,  if  not  fraudu- 
lent; because  the  insurer  is  estopped  from  asserting  any 
excess  in  the  valuation.  The  owner,  if  insured  above  the 
actual  value  of  his  goods,  will  thereby  realize  from  the  insurer 
more  than  his  actual  loss.  But  the  mode  of  settlement  on 
each  policy  is  precisely  the  same  as  upon  an  open  policy ; 
that  is,  to  pay  the  same  proportion  of  the  insurance  that  the 
loss  bears  to  the  sound  value ;  and  if  any  one  policy  does  not 
insure  more  than  the  actual  value,  which  rarely  happens,  it 
will  pay  the  same  amount  that  it  would  pay  if  the  policy 
were  open.  Hence  the  maxim  as  to  goods,  that  '  a  partial 
loss  opens  the  policy,'  which  to  the  above  extent  is  correct"  (o). 

The  value  in        341.  In  cases  of  total  loss,  the  value  in  the  policy  has 
alwavB  ^  W    always  been  held  as  the  conclusive  standard  of  indemnity  (p). 

conclusive. 

(o)  Per  Brown,  D.  J.,  in  Internat.  difference  or  lose  as  ascertained  by 

Nay.  Co.  v.  Atlantic  Mut.  Ins.  Go.  sale,  and  p  the  amount  insured  by 

(1900),  100  F.  304.    The  following  any   particular   policy,    then   each 

note  at  the  end  of   his  judgment  underwriter  by  the  above  rule  must 

explains  how  the  valuation  is  a  factor      pay  lx  *  X -=  — •   This  shows  that 
which  is  eliminated  in  the  course  of 


v      a 


.    .  ,.          ,,-,  the  amount  payable  on  any  valued 

the  calculation  :_«•  If  •  wpresenta  ^^  fa  |adepalia<Bt  of  v>  the  ^^ 

the  policy  value  of  goods,  *  the  sound  value." 

value  at  port  of  discharge,   d  the  (p)   Shawe   r.    Felton    (1801),   2 
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Nor  is  it  any  exception  to  this  rule,  save  in  appearanoe,  that  ■•©*■  341. 
where  a  ship,  insured  in  a  rained  policy,  was  sold  under  an 
Admiralty  decree  in  a  collision  suit  for  less  than  the  amount 
in  the  policy,  the  assured  did  not  recover  more  than  she  sold 
for,  on  this  obviously  just  ground,  that  the  contract  in  the 
running-down  clause  was  to  bear  what  the  assured  should  be 
liable  to  pay,  and  should  pay  (g). 

It  is  also  established,  that  the  valuation  is  binding 
generally,  and  not  merely  in  cases  where  the  question  is  as 
to  the  amount  of  payment  to  be  made  by  underwriters  in 
case  of  a  loss.  Thus  where  a  vessel  was  valued  at  3,750/., 
and  the  policy  provided  that  the  assured  should  keep  one- 
fifth  uninsured,  it  was  held  that  there  was  a  breaoh  of  this 
stipulation  as  soon  as  there  was  an  insurance  for  an  amount 
exceeding  four-fifths  of  3,750/.,  although  the  shipowner  was 
prepared  to  prove  that  the  vessel  was  really  worth  5,000/.  (r). 

There  is,  by  English  law,  no  exception  to  the  rule  under 
discussion.  As  long  as  the  contract  of  insurance  remains 
unimpeaohed,  the  valuation  in  the  polioy  can  under  no  oiroum- 
stanoes  be  opened ;  or,  to  use  the  words  of  Cookburn,  G.  J.  (*), 
"  Where  the  value  is  stated  in  the  polioy  in  a  manner  to  be 
conclusive  between  the  two  parties,  the  insurer  and  the 
insured,  as  regards  the  value,  then  in  respect  of  all  rights  and 
obligations  which  arise  upon  the  polioy  of  insuranoe,  the 
parties  are  estopped  "  from  disputing  the  value  stated. 

Certain  foreign  codes  differ  from  our  law  on  this  point* 
Thus  in  Germany  (t)  an  excessive  valuation  may  be  reduoed 
at  the  instanoe  of  the  underwriter.  And  by  the  Dutoh  (w), 
Belgian  (2),  Italian  (y),  and  Spanish  (s)  commercial  oodes, 
amongst  others,  an  overvaluation  may  under  oertain  oiroum- 

East,  109;  Irving  v.  Manning  (1847),  (*)    In   North   of   England   Ina. 

1  H.  of  L.  Gas.  287 ;  6  O.  B.  391 ;  Assoc  v.  Armstrong  (1870),  L.  B.  5 

8.  (7.,  1  O.  B.  168  ;  2  C.  B.  784.  Q.  B.  at  p.  248. 

(q)  Thompson  9.  Reynolds  (1857),  (t)  Commercial  Code,  s.  797. 

26  L.  J.  Q.  B.  98 ;  7  E.  &  B.  172.  (•#)  8.  274. 

(r)  Mnirhead  v.  Forth  and  North  (x)  8.  189. 

Sea,  &o.  Assoc.,  [1894]  A.  O.  72 ;  (y)  8.  612. 

and  see  other  oases  there  referred  to.  (*)  8.  762. 
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Sect.  841.  etanoes  be  rectified.  And  in  our  own  country  language  has 
been  undoubtedly  used  not  only  by  text  writers  (0),  but  also 
by  judges  (b)  of  eminence,  implying  that  an  agreed  valuation 
may  in  certain  cases  be  set  aside,  and  another  apparently 
substituted. 

342.  It  is  clear,  however,  that  by  the  law  of  this  country 
no  attack  can  be  successfully  made  upon  the  valuation  which 
will  not  also  avoid  the  policy  in  toto.  In  such  cases  the 
object  of  attack  is  in  reality  not  the  valuation,  but  the  policy 
itself,  on  the  ground  of  irregularities  relating  to  the  valua- 
Effeotof  oyer-  tion.     It  appears  that  there  are  three  cases  in  which  irregu- 

yaluation  in  .  .       ,  .  . 

certain  cases,  larities  in  the  valuation  may  have  the  effect  of   avoiding 

tionwiUnot  t^e  policy :    (1)  Where  the  subject  of  insurance  has  been 

butthe w>H  fraudulently  over-valued,  with  the  object  of  cheating  the 

itself  may  be  underwriter ;  (2)  Where  circumstances  show  that  the  object 

avoided, 

was  not  to  effect  a  bond  fide  insurance,  but  to  gamble; 
(3)  Where,  apart  from  fraud  in  the  assured,  the  over-valua- 
tion is  such  as  to  alter  the  nature  of  the  risk,  making  it,  for 
example,  one  of  a  speculative,  and  not  of  an  ordinary  business 
nature,  and  it  is  found  that  this  was  a  material  fact  which 
ought  to  have  been,  but  was  not,  disclosed  to  the  insurer. 

Thus  in  Haigh  v .  De  la  Cour  (c)  a  fraudulent  over-valua- 
tion of  goods,  made  with  intent  to  cheat  the  underwriters,  was 
held  to  vitiate  the  policy.  The  actual  value  on  board  was 
only  1,400/. ;  the  valuation  in  the  policy  was  5,000/. ;  the 
invoices  were  proved  to  be  fictitious  and  the  bills  of  lading  to 
have  been  interpolated,  after  they  were  signed,  by  the 
captain ;  the  ship  was  run  away  with,  and  carried  to  the 


Fraudulent 
over-valua- 
tion. 


(a)  E.g.y  Arnould,  2nd  ed.  pp.  361, 
362 ;  and  in  America,  Phillips,  ss. 
1182,  U8&;  bat  see  contra,  1  Parsons 
on  Mar.  Ins.  p.  261. 

(b)  B.g.,  Lord  EUenborough,  as 
reported  by  Stevenson  Average,  183, 
5th  ed. :  "The  valuation  oan  only 
be  opened  where  it  is  very  exorbi- 
tant, or  some  proof  of  fraud  oan  be 
established "  ;    and  again  in  Mar- 


shall v.  Parker  (1809),  2  Gamp.  69  : 
11  Without  evidence  of  fraud,  I  can- 
not disturb  the  valuation."  So,  too, 
per  Bovill,  C.  J.,  in  Barker  v.  Janson 
(1868),  L.  B.  3  C.  P.  303:  "An 
exorbitant  valuation  may  be  evi- 
dence of  fraud ;  but  when  the  trans- 
action is  bond  Jide,  the  valuation 
agreed  upon  is  binding." 
(*)  (1812),  3  Camp.  319. 
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West  Indies  (having  been  insured  for  Pernambuco),  and  the    Sect.  842. 
goods  there  disposed  of  by  a  person  whom  the  assured  had 
put  on  board  as  a  supercargo. 

Similarly,  an  over-valuation  made  in  order  to  cover  a  Orer-rmhia- 
gambling  transaction  will  avoid  the  whole  contract.  This  of  gaming^ 
matter  has  been  more  fully  dealt  with  in  the  chapter  on 
wager  policies.  Here  it  will  be  sufficient  to  quote  Lord 
Mansfield,  who,  after  agreeing  that  upon  valued  polioies  "  the 
merchant  need  only  prove  some  interest  to  take  it  out  of  the 
stat.  19  Geo.  2,  because  the  adverse  party  has  admitted  the 
value,"  adds :  "  If  indeed  it  should  come  out  in  proof  that  a 
man  had  insured  2,000/.,  and  had  interest  on  board  to  the 
value  of  a  cable  only,  there  never  has  been,  and,  I  believe, 
never  will  be,  a  determination  that  by  suoh  an  evasion  the 
Act  of  Parliament  may  be  defeated"  (d).  It  is  to  be 
observed  that  in  cases  of  this  nature  the  policy  will  be  just  as 
much  avoided  even  if  both  parties  to  the  contract  were 
throughout  fully  cognizant  of  all  the  facts.  The  ground  of 
avoidance  is  not  any  unfair  conduct  of  the  one  party  towards 
the  other,  but  the  policy  of  the  enactments  directed  against 
wagering  or  gaming  transactions. 

And,  thirdly,  an  over-valuation  may  under  certain  ciroum-  Over-valua- 
stances  entitle  the  underwriter  to  avail  himself  of  the  doctrine  oioeed,  and 
of  concealment,  so  as  to  avoid  the  policy.    A  good  example  alter  the° 
of  this  is  afforded  by  the  case  of  Ionides  v.  Pender  (c),  where  "jj*?1POof  4he 
goods  had  been  valued  at  an  amount  greatly  exceeding  any 
sum  which  they  could  possibly  have  realized.    There  were 
suspicious  circumstances  in  the  case,  but  the  jury  were  unable 
to  agree  as  to  whether  the  assured's  intentions  were  fraudu- 
lent.   Evidence,  however,  from  Lloyd's  was  produoed  to  the 
effect  that  it  was  material  for  underwriters  to  know  the 
extent  of  an  over-valuation  so  excessive,  as  suoh  speculative 
risks  were  either  declined  altogether,  or  only  undertaken  at 
high  premiums.    The  jury  found  that  the  over-valuation  was 


(d)  Lewis  v.  Booker  (1761),  2  Burr.  1171. 
(#)  (1874),  L.  B.  9  Q.  B.  531. 
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Sect.  342.  a  material  fact  which  had  not  been  disclosed  to  the  under- 
writers, and  the  Court  of  Queen's  Bench  affirmed  a  verdict 
whioh  had  been  entered  accordingly  for  the  defendants  (/). 

It  is  obvious  that  in  all  these  cases  the  question  is  not  one 
of  opening  the  valuation,  but  as  to  the  validity  of  the  policy. 

343.  No  positive  rules  can  be  laid  down  as  to  what  consti- 
tutes such  an  excess  in  valuation  as  to  necessitate  disclosure. 
In  Ionides  v.  Pender  it  was  stated  (g)  that  an  addition  of 
25  or  even  30  per  cent,  to  the  invoice  value  of  the  goods 
would  not,  but  that  any  addition  beyond  this  would,  make 
the  risk  speculative.  Nor  can  any  rules  be  laid  down  as  to 
what  amount  of  over-valuation  will  taint  the  transaction  with 
fraud.  Eaoh  case  must  depend  on  its  own  ciroumstanoes,  and 
in  each  case  the  question  must  be  determined  as  one  of  fact. 
As  Mr.  Q-ow  (h)  pertinently  observes :  "  Cases  have  occurred 
in  the  history  of  commeroe  in  which  the  insurance  of  four 
times  the  amount  of  invoice  would  be  quite  justifiable ;  for 
instance,  that  of  shipments  of  silver  to  Japan,  made  for  the 
purpose  of  obtaining  in  exchange  gold  at  the  Japanese  ratio 
of  4  to  1,  when  the  prevailing  ratio  in  the  rest  of  the  world 
was  about  15  J  to  1.  Similarly,  in  such  insurances  as  those 
of  contraband  cargoes,  or  cargoes  destined  to  run  a  blockade, 
one  can  imagine  a  very  high  valuation  put  on  goods  whose 
value  would  be  enormously  enhanced  by  their  mere  arrival 
at  their  intended  destination." 
Valuation  of       Apart  from  special  circumstances,  however,  Lord  Ellen- 

ff  oods  may  ,  •. 

molude  ex-      borough  suggested  that  in  fixing  the  valuation,  "  the  assured, 
V*>     P*°     •  y  ke  ^^  ^  j^p  f ajriy  within  the  principle  of  insurances, 

which  is  merely  to  obtain  indemnity,  will,  in  the  case  of 
goods,  never  go  beyond  the  first  cost,  adding  thereto  only  the 
premium  and  commission,  and,  if  he  see  fit,  the  probable 
profit ;  and,  in  the  case  of  freight,  he  will  not  go  beyond  the 

(/)  See  also  Herring  v.  Janson  gubjeot. 

(1895),    1    Com.    Gas.    177,   where  (  j  At  p#  m 
Mathew,  J.,  quoted  from  a  valuable 

memorandum  of  Willefl,  J.,  on  this  W  Marine  Insurance,  p.  69. 
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amount  of  what  the  ship  would  earn,  with  the  premiums  and    Sect.  843. 
commissions  thereupon  "  (t). 

With  regard  to  the  case  of  goods,  his  Lordship,  after  advert- 
ing to  the  rule  that,  in  open  policies  on  goods,  nothing  more 
can  be  recovered  than  the  invoice  price  plus  the  premiums, 
&c,  and  remarking  that,  as  goods  are  generally  sent  to  a 
profitable  market,  this  rule,  in  case  of  loss,  operates  favour- 
ably for  the  underwriter,  adds,  "the  assured  may  obviate 
this  inconvenience  by  making  the  policy  a  valued  one,  or  by 
stipulating  that,  in  case  of  loss,  the  loss  shall  be  estimated 
according  to  the  value  of  like  goods  at  the  port  of  delivery  "  (k) : 
thus  distinctly  admitting  that  the  assured  may  value  his  goods 
in  the  policy  so  as  greatly  to  exceed  the  invoice  price,  and  to 
cover  the  expected  profit.  And,  indeed,  as  Stevens  remarks, 
this  is  the  real  advantage  that  valued  policies  on  goods  hold 
out  to  the  merchant  (/). 

344.  Benecke,  agreeably  to  the  principles  already  pointed  Mode  pro- 
out  in  the  last  seotion,  shows  how,  by  means  of  a  valued  Seneeke. 
policy,  the  merchant  may  cover,  not  only  the  profits  he  ex- 
pects to  make  on  his  goods  at  the  port  of  delivery,  but  also, 
in  case  of  their  arriving  there  in  bulk,  but  sea-damaged,  may 
protect  himself  against  the  loss  to  which  he  would  otherwise 
be  exposed,  from  having  to  pay  full  duty,  freight,  and  land- 
ing charges.  Thus,  supposing  the  sum  required  to  be  insured 
on  the  goods  themselves  (i.e.,  so  as  to  cover  their  prime  oost, 
premiums  of  insurance  and  commission)  to  be  2,000/. ;  freight 
payable  on  their  arrival,  200/. ;  expected  profit,  400/. ;  duty 
and  landing  oharges  at  the  port  of  delivery,  100/.,  the  full  duty 
and  freight  being  payable  on  damaged  gooda  arriving  in 
bulk) ;  then  2,700/.  would  be  the  sum  required  to  be  insured 
altogether.  The  plan  recommended  by  Benecke  is,  to  value 
at  2,700/.,  and  add  this  clause :— "  Of  these  2,700/.,  2,000/. 
are  on  the  goods,  200/.  on  freight,  400/.  on  expected  profit, 
100/.  on  duty  and  landing  charges"  (m). 

(i)  Forbes  v.  Aspinall  (1811),  13      639. 
East,  327.  (0  Stevens  on  Average,  179. 

(*)  Usher  v.  Noble  (1810),  12  East,         (m)  Benecke,  Fr.  of  Indem.  pp.  24, 
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Sect.  844.  This  clause,  though  unobjectionable,  appears  unnecessary 
in  English  polioies,  where,  according  to  the  liberal  practice 
that  prevails  in  the  business  of  insurance,  it  seems  very  un- 
likely that  any  attempt  would  be  made  to  set  aside  a  valuation 
which  was  bond  fide  only  intended  to  procure  for  the  assured 
a  complete  indemnity  in  case  of  loss. 

The  valuation  345,  It  is  not  to  be  understood,  however,  by  what  has  just 
does  not  pre-  been  stated,  that  the  valuation  in  the  policy  precludes  the 
inquiry,6  inquiry  whether  in  fact  the  assured  had  an  insurable  interest 
whether  or      ^  the  whole  of  the  subject  of  valuation,  or  whether  the  whole 

not  the  whole    #  .... 

of  the  interest  interest  valued  was  ever  at  risk.  For  instance,  if  something 
valuation  has  formed  a  constituent  in  the  estimate  of  value  in  which 
fao^Deraat11  *ke  assured  had  no  insurable  interest  (e.g.,  if  freight,  paid 
risk.  in  advance,  were  included  in  the  valuation  expressed  in  a 

polioy  on  freight  effected  for  the  shipowner),  it  is  clear  that 
the  underwriter,  to  the  extent  of  this  element  of  the  value, 
would  not  be  liable  ;  and  whether  it  was  so  or  not  may  be 
investigated  without  infringing  the  valuation  in  the  polioy  (n). 
Still  more  is  it  competent  to  the  underwriter  to  show  that 
the  assured  had  no  interest  at  all  (o).  The  parties  are  only 
bound  by  the  valuation  as  far  as  it  goes ;  and  if  only  part  of 
the  interest  to  which  the  valuation  in  the  polioy  refers  has 
ever  been  at  risk  on  board,  the  assured,  in  case  of  loss,  can 
only  recover  upon  a  proportionate  amount  of  the  valuation. 
For  instance,  if  goods,  the  prime  cost  of  which,  including 
premiums  and  commissions,  would  be  4,500/.,  are  valued  in 
the  policy  at  5,000/.,  and  it  should  turn  out  that  of  these 
goods  only  two-thirds,  or  3,000/.  worth,  were  ever  really 
shipped  on  board,  the  assured,  in  case  of  loss,  would  only  re- 

29.    In  Thames  and  Mersey  Co.  v.  vanoed  freight  were  separately  in- 

Pitte,  [1893]   1  Q.  B.  476,  the  mer-  sored. 

chant  valued  his  cargo  at  a  certain  (w)  Williams  v.  North  China  Ins. 

figure,  and  declared  that  a  certain  Ck).    (1876),  1  C.  P.  D.   757 ;  The 

portion  of. such  valuation  was  "for  Main,  [1894]  P.  320. 

advance  on  freight."    It  was  held  ^„ 

Oat  the  policy  was  to  be  treated  as  «  *«•  *'  Fdton  (1801>'  2Ea* 

one  policy  on  valued  goods,  and  not  109 »  Burnand*.  Rodocanachi  (1882), 

as  a  policy  by  which  goods  and  ad-  7  A.  C.  333,  per  Lord  Selborne. 
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cover  the  same  proportion  of  5,000/.,  the  sum  valued,  that    Sect.  345. 
3,000/.  is  of  4,500/.,  i.e.,  two-thirds,  or  3,333/.  6*.  %d.  (p). 

"The  valuation,"  says  Lord  Ellenborough,  "in  case  of 
goods,  looks  to  all  the  goods  intended  to  be  loaded ;  and,  in 
case  of  freight,  it  looks  to  the  freight  upon  all  the  goods  the 
ship  is  intended  to  carry  on  the  voyage  insured  :  and  if,  by 
the  perils  insured  against  in  a  valued  polioy  on  goods,  part 
only  of  the  goods  intended  to  be  covered  be  lost,  the  valuation 
must  be  opened,  and  the  assured  can  only  recover  in  respect 
of  that  part ;  and  so  if,  by  the  perils  insured  against,  the 
freight  of  part  only  of  the  goods  to  be  carried  be  lost,  the 
assured  can  only  reoover,  in  respect  of  that  loss,  according  to 
the  proportion  which  that  part  bears  to  the  whole  sum  at 
which  the  entire  freight  was  estimated  in  the  valuation  "  (q). 

346.  Accordingly,  in  the  case  from  which  these  remarks  Rule  fling* 
are  taken,  insurance  having  been  made  on  freight  " at  and  0ffta poifcycm 
from  Hayti  to  Liverpool,"  valued  at  6,500/.,  and  it  appear-  j^Jf*^ 
ing  that  the  vessel  was  lost  off  the  coast  of  Hayti,  when  the  AspinaU. 
freight  of  only  fifty-five  bales  of  cotton  was  at  risk,  which 
formed  but  a  small  part  of  the  cargo  intended  to  be  shipped 
on  board  her,  and  on  which  the  freight  was  valued,  the  Court 
would  not  allow  the  assured  to  recover  the  whole  amount  of 
the  valuation,  but  only  suoh  a  proportion  of  it  as  the  fifty- 
five  bales  bore  to  the  full  cargo  intended  to  be  loaded,  and  on 
which  the  freight  was  estimated  (r). 

And  in  the  case  of  a  policy  on  homeward  cargo,  it  appeared  By  policy  on 

flroodft  * 

that  at  the  time  of  the  loss,  which  was  total,  a  considerable  Hickman  *. 
proportion  of  the  homeward  cargo  was  not  on  board,  and  Car*tail*« 
that  which  was  shipped  was  not  equal  to  the  value  in  the 
polioy.  At  the  same  time,  however,  enough  of  the  outward 
cargo  still  remained  on  board  to  make  up  the  amount  named 
in  the  valuation.  As  this,  however,  was  not  covered  by  the 
policy,  the  Court,  adopting  the  principle  that  the  underwriter 

(p)  Phfflips,  s.  1196.  Blackburn,  J.,  in  Tobin  v.  Harford 

(q)  In  Forbes  v.  AspinaU  (1811),       (1864),  34  L.  J.  C.  P.  40. 
13  East,  327.    See  the  judgment  of         (r)  Forbes  v.  Aspinail,  at  p.  323. 
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Tobin  v. 
Harford. 


Sect.  346.  is  only  bound  by  the  valuation  when  the  whole  of  the  in- 
tended cargo  is  on  board,  held  that  the  assured  was  entitled 
to  recover  not  the  whole  amount  of  the  insurance,  but  only 
such  proportion  of  it  as  the  value  of  the  homeward  cargo,  the 
freight  of  which  was  at  risk  at  the  time  of  lo&,  bore  to  a  full 
homeward  cargo  (*). 

Under  a  time  policy  on  ship  valued  at  2,000/.,  and  on  cargo 
valued  at  8,000/.,  containing  all  the  clauses  proper  to  the 
barter  trade  on  the  coast  of  Africa,  outward  cargo  to  be  con- 
sidered homeward  interest  twenty-four  hours  after  arrival  at 
first  port  or  plaoe  of  trade,  the  ship  reached  Kinsembo  with 
a  cargo  on  board  worth  6,226/.,  of  which  part  was  there  dis- 
charged to  the  value  of  3,952/.,  and  then  without  loading 
other  cargo,  after  being  more  than  twenty-four  hours  at 
Kinsembo,  sailed  for  Congo  with  the  residue,  and  was  lost 
on  the  way.  The  assured  claimed  8,000/.  in  respect  of  the 
"cargo,"  interpreting  that  word  in  the  polioy  as  signifying 
any  goods  on  board  at  the  time  of  the  loss.  The  Court,  how- 
ever, held  that  the  valuation  in  the  policy  was  of  a  substan- 
tially full  cargo,  and  that  the  plaintiff  could  only  recover,  as 
for  an  average  loss,  an  aliquot  part  of  that  sum,  correspond- 
ing to  the  proportion  which  the  goods  on  board  bore  to  a  full 
cargo,  and  that  if  this  proportion  could  not  be  found,  the 
underwriters  would  be  liable  as  upon  an  open  polioy  under- 
written for  8,000/.  (t). 

Similarly  under  a  policy  "  upon  chartered  freight,  valued 
at  7,000/.,  at  and  from  Sydney  to  Calcutta  and  London,"  the 
remainder  of  the  voyage  was  abandoned  at  Calcutta  on  account 
of  the  bankruptcy  of  the  charterers,  and  the  vessel  took  360 
ooolies  and  part  cargo  of  rice  for  the  Mauritius.  Thereupon 
the  voyage  described  in  the  policy  was  altered  by  indorse- 
ment, and  it  was  further  indorsed  as  follows : — "  The  within 
interest  is  now  declared  to  be  on  freight  valued  at  2,000/." 
The  subscription  of  1,000/.  by  the  defendants  remained  un~ 


Donoonv. 
Home  and 
Colonial 
Ass.  Co. 


(t)  Eickman  v.  Carstairs  (1833),  5 
B.  &  Ad.  651. 
(*)  Tobin  v.  Harford  (1864),  82 


L.  J.  C.  P.  134 ;  in  error,  84  L.  J. 
C.  P.  37 ;  13  O.  B.  N.  S.  791 ;  17 
C.  B.  N.  S.  628. 
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altered.  When  near  the  Mauritius  the  vessel  was  wrecked;  Sect.  346. 
there  was  a  total  loss  of  the  rice  and  of  the  freight  of  it ; 
the  greater  part  of  the  ooolies  were  saved,  and  their  passage- 
money,  but  some  were  lost,  and  with  them  their  passage- 
money.  The  question  was  what  under  this  policy  in  these 
circumstances  the  assured  was  entitled  to  recover. 

The  Court,  after  holding  that  the  word  "  freight "  did  not, 
as  was  contended  by  the  defendants,  include  the  passage- 
money,  held  further  that  inasmuch  as  there  was  not  a  full 
cargo  on  board  or  any  estimation  in  the  policy  of  what  the 
freight  of  a  full  cargo  would  have  been,  the  policy  must  be 
dealt  with  as  an  open  policy,  and,  consequently,  that  the 
assured  was  entitled  to  recover  in  the  proportion  of  1,000/. 
to  2,000/.,  or  one-half  of  the  whole  freight  on  board,  not 
exceeding  1,000/.,  that  is,  one-half  of  1,412/.,  being  in  fact 
706/.  (u). 

These  principles  have  received  abundant  illustration  in  In  the  United 

States. 

the  Courts  of  the  United  States.  Thus,  where  seventy-four 
mules  were  insured,  valued  at  11,000  dollars,  and  only  thirty- 
five  mules  were  actually  shipped,  the  assured,  in  case  of  loss, 
was  only  allowed  to  reoover  thirty-five  74th  parts  of  11,000 
dollars  (?). 

347.  As  to  the  rule  thus  well  established,  there  is  yet  in  Practical 
many  cases  a  difficulty  about  its  practiced  application,  arising  ^  appi^g 
out  of  the  question,  "  what  is  a  cargo,  sufficient  to  entitle  the  tnu  rule- 
jury  to  say,  that  that  has  been  shipped  to  which  the  valua- 
tion in  the  policy  refers  P"  (y). 

A  difficulty  was  also  at  one  time  felt  as  to  the  principle  In  case  of 
upon  which  the  amount  of  loss  should  be  adjusted,  but  the  aver**e  08Mt 
following  satisfactory  solution  of  it,  suggested  in  the  argu- 
ment in  Biokman  v.  Carstairs,  has  since  been  accepted  and 
sanctioned  with  the  approval  of  the  Court  of  Common  Pleas 

(«)  Denoon  v.  Home  and  Colonial  there  cited. 

Art.  Co.  (1872),  L.  R.  7  C.  P.  341.  (y)  Per  Parke,  J.,  in  5  B.  &  Ad. 

(x)  Brook  v.  Louisiana  Ins.  Co.  660 ;    and   see   the   judgment,  per 

(1826),  4  Martin,  N.  S.  640,  681 ;  2  Blackburn,  J.,  in  Tobin  v.  Harford 

Phillips,  a.  1196  ;   and  other  oaaee  (1864),  84  L.  J.  C.  P.  37. 
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Sect. 347.  and  of  Exchequer  Chamber  (s).  The  passage  is  this: — 
"  Even  supposing  the  policy  to  be  opened,  the  valuation  will 
not  be  altogether  inoperative ;  for  it  will  prevent  any  dispute 
as  to  the  value  of  the  whole  contemplated  cargo.  Thus,  if  a 
valued  policy  on  sugar  be  opened,  on  the  ground  of  only 
four-fifths  of  the  intended  cargo  having  been  shipped  and 
lost,  the  underwriter  will  pay,  not  a  value  to  be  now  put  on 
the  lost  sugar,  but  four-fifths  of  the  sum  underwritten  "  (a). 

Where,  however,  it  is  impossible  to  ascertain  the  proportion 
which  the  cargo  actually  shipped  bears  to  that  intended  to  be 
shipped,  it  does  seem  to  follow  from  the  cases  already  cited 
that  the  valuation  will  be  inoperative. 

Valuation  of  348.  In  claims  for  constructive  total  loss  under  valued 
immaterial  in  policies  on  ship,  the  value  in  the  policy  is  never  employed  as 
TOMtruotiyo  a  stan(lard  °^  comparison  with  the  cost  of  repairs,  in  order  to 
total  toes.  ascertain  whether  the  case  is  one  of  constructive  total  loss  (b). 
The  sole  question,  in  order  to  ascertain  whether  a  wrecked  or 
stranded  ship  is  so  damaged  as  to  entitle  the  assured  to 
recover  as  for  a  total  loss,  upon  giving  due  notice  of  abandon- 
ment, is  not,  will  the  cost  of  repairs  exceed  the  value  in  the 
policy  P  but,  will  the  cost  of  repairs  exceed  the  ship's  value 
when  repaired  P  "  When  this  test  has  been  applied,  and  the 
nature  of  the  loss  thus  determined,  the  quantum  of  compen- 
sation is  then  to  be  fixed.  In  an  open  policy  the  compensa- 
tion must  then  be  ascertained  by  evidence.  In  a  valued 
policy  the  agreed  total  value  is  conclusive ;  each  party  has 
conclusively  admitted  that  this  fixed  sum  shall  be  that  which 
the  assured  is  entitled  to  recover  in  case  of  a  total  loss  "  (<?). 


(«)  Tobin  v.  Harford  (1864),  32 
L.  J.  C.  P.  134,  136;  13  C.  B.  N.  S. 
791 ;  in  error,  34  L.  J.  C.  P.  37. 

(a)  5  B.  &  Ad.  662. 

(b)  The  "Institute"  Clauses, 
however,  provide  that  "the  insured 
value  shall  be  taken  as  the  repaired 
value  in  ascertaining  whether  the 
vessel  id  a  constructive  total  loss." 


(e)  Opinion  of  the  Judges  in  the 
House  of  Lords  in  Irving  *.  Man- 
ning (1847),  6  0.  B.  422,  supporting 
the  previous  decisions  of  Cambridge 
v.  Anderton  (1824),  2  B.  &  Cr.  691 ; 
Allen  v.  Sugrue  (1828),  8  B.  &  Cr. 
561  ;  Young  v.  Turing  (I8ll),  % 
M.  &  G.  5f  3 ;  Manning  v.  Irving 
(1850),  1  C.  B.  168. 
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349.  As  a  general  rule,  the  valuation  is  conclusive  between    Sect.  349. 
the  parties  to  the  same  policy  only. 

Difficult  questions,  however,  have  arisen  in  cases  where  an  Effect  of 

BAVATfll 

assured  has  protected  his  interest  in  the  subject  of  insurance  insurances  on 
by  more  than  one  valued  policy,  each  containing  different  m^r^nere" 
valuations.     And  the  difficulties  may  be  still  greater  where  Polit;iea  con- 

.  e  tain  different 

in  each  of  two  or  more  policies  containing  different  valuations  valuation*, 
the  insurance  is  not  for  the  whole  value,  but  only  for  a 
smaller  sum. 

Where,  indeed,  the  valuation  is  the  same  in  both  policies, 
there  is  little  difficulty.  The  assured  cannot  recover  in  the 
whole  more  than  the  valuation,  although  the  subject  insured 
be  proved  to  be  really  worth  more.  For  instance,  if  he  have 
insured  his  vessel  in  one  policy  for  3,000/.,  and  in  another 
for  4,000/.,  and  the  valuation  in  each  be  6,000/.,  he  cannot 
recover  in  the  aggregate  more  than  6,000/.,  even  though  he 
prove  the  vessel  to  be  really  worth  7,000/,  or  more  (d).  He 
may,  however,  proceed  first  on  whichever  of  the  two  polioies 
he  pleases  (e),  and  then  recover  on  the  other  policy  the  defi* 
ciency  up  to  the  6,000/.,  leaving  the  underwriters  on  the  two 
to  adjust  between  themselves  all  questions  of  contribution.  In 
the  instance  we  have  given,  it  appears  that  he  would  have  a 
good  claim  for  a  return  of  premium  in  respect  of  the  1,000/. 
insured  in  exoess  of  what  he  is  entitled  to  recover. 

350.  The  first  case  in  which  a  difference  of  valuations  in 
two  polioies  is  reported  to  have  caused  difficulties  is  that  of 
Bousfield  v.  Barnes  (/).    A  vessel  was  valued  in  one  policy  Bouafleld  v. 
at  8,000/.,  and  insured  for  6,000/. ;  in  another  policy  she  was  Barnes* 
valued  at  6,000/.  and  insured  for  600/.    A  total  loss  took 

place,  and  the  underwriters  on  the  first  policy  paid  6,000/., 
being  the  whole  sum  insured.  The  owners  then  brought  an 
action  on  the  second  policy,  and  proved  the  real  value  of  the 
vessel  to  have  exceeded  8,000/.   Lord  EUenborough,  in  answer 

(d)  Irving  *.  Richardson  (1831),  (<?)  Newby  t>.  Reed  (1763),  1  W. 

1  Mood.  &  R.  153 ;  Morgan  *.  Price      Bl.  416. 
(1850),  4  Exoh.  616.  (/)  (1815)  4  Camp.  228, 
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Sect.  850.  to  a  claim  by  the  underwriters  to  treat  the  6,000/.  already 
received  under  the  first  policy  as  salvage,  held  that  the  real 
value  being  over  8,000/.,  the  plaintiff  had  therefore  an  interest 
to  which  he  might  still  apply  the  policy  on  which  the  action 
was  brought  (g). 
Mug  v.  In  Irving  v.  Eiohardson  (h)  the  facts  were  similar,  except 

Riohardson.  °  .  _T 

that  the  valuation  in  the  two  policies  was  identical.  The 
owner  first  insured  for  1,700/.,  then  with  a  difEerent  company 
for  2,000/.  The  valuation  in  each  policy  was  3,000/.  The 
owner  cited  Bousfield  r.  Barnes  to  show  that  he  was  entitled, 
on  proving  that  the  real  value  of  the  vessel  exceeded  the 
aggregate  of  the  amounts  insured,  to  recover  the  whole 
3,700/.  Lord  Tenterden,  however,  thought  that  the  case 
cited  only  applied  where  the  valuations  were  different.  "  I 
am  of  opinion,"  he  said,  "  that  where  a  person  effects  two 
insurances,  declaring  the  same  value  in  each,  he  is  bound  by 
that  sum,  and  cannot  receive  beyond  that  extent."  It  is 
difficult,  however,  to  understand  why,  if  the  assured  be 
entitled  to  go  behind  the  valuation  in  the  one  case,  he  should 
not  be  equally  entitled  to  do  so  in  the  other.  The  two  cases 
cannot  in  principle  be  easily  reconciled. 

Bruce  «.  351.  The  next  case  in  which  a  similar  point  arose  is  Bruce 

v.  Jones  (•)•  A  shipowner  had  effected  four  policies  on  the 
same  ship  :  the  first  was  for  725/.  on  a  valuation  of  3,000/. ; 
the  second  was  for  500/.  on  a  valuation  of  3,000/. ;  the  third 
was  for  3,450/.  on  a  valuation  of  5,000/. ;  and  the  fourth  was 
for  2,400/.  on  a  valuation  of  3,200/.  A  total  loss  took  place, 
and  the  assured  reoeived  3,126/.  under  the  first  three  policies. 
He  then  sued  on  the  fourth,  and  the  question  was  how  much 
was  recoverable  thereon.  Willes,  J.,  directed  the  jury  that 
insurance  was  a  contract  of  indemnity,  and  that  for  the 
purposes  of  the  action  3,200/.  must  be  taken  to  be  the  real 
value  of  the  ship, — that  the  sum  received  on  the  other 

(g)  In  America  the  case  of  Kenney  (A)  (1831),  1  Mood.  &  B.  153 ;  2  B. 
v.  ClarksoD,  1  Johns.  385,  ia  to  the  same  &  j^t  193. 
effeot.  Other  cases  are  cited  in  1  Par- 
sons, p.  264,  where  the  point  is  dia-  (»)   (l863)>   1   H.   &  C.   769;   82 
cussed*  L.  J.  Ex.  132.                                 ' 
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policies,  whatever  were  the  valuations  therein,  must  there-  Sect.  851. 
fore  be  deducted  from  such  value,  and  that  the  plaintiff  was 
only  entitled  to  recover  the  difference.  The  jury  having 
accordingly  found  a  verdict  for  74/.,  the  plaintiff  obtained 
a  rule  calling  on  the  defendant  to  show  cause  why  there 
should  not  be  a  new  trial  on  the  ground  of  misdirection  as 
to  the  measure  of  damages.  Amongst  other  contentions  put 
forward  on  behalf  of  the  plaintiffs,  it  was  urged  that  the 
payments  made  under  the  other  policies  must  be  taken  into 
consideration,  if  at  all,  not  as  payments  of  so  much  cash, 
but  merely  as  payments  in  respect  of  proportionate  parts 
of  the  total  loss  sustained;  so  that,  for  instance,  a  sum  of 
500/.  which  had  been  paid  by  the  underwriters  on  the  first 
policy,  the  valuation  wherein  was  3,000/.,  should  be  regarded 
not  as  a  payment  of  500/.  cash,  but  as  a  payment  of  one- 
sixth  of  a  total  loss,  leaving  five-sixths  to  which  the  other 
insurances  might  be  applied  (k).  It  was  further  pointed  out  Anomalous 
that  the  contention  of  the  underwriters  would  lead  to  this 
surprising  anomaly, — that  the  whole  sum  recoverable  would 
be  less  or  greater,  according  as  recovery  were  had  in  the 
first  instance  under  polioies  of  the  greater  or  lesser  valuation. 

The  Court  (/),  admitting  this  anomaly,  decided  nevertheless 
that  the  underwriters  were  entitled  to  treat  the  whole  sum 
received  by  the  assured  under  the  other  three  policies  as 
salvage,  and  that  the  total  sum  recoverable  was  the  difference 
between  suoh  sum  and  the  agreed  value,  namely  74/. 

It  is  submitted  that  no  decision  on  this  point  can  be 
regarded  as  satisfactory  the  admitted  effect  of  which  is  to 
make  the  aggregate  sum  recoverable  on  all  the  policies 
depend  on  the  order  in  whioh  recovery  thereon  is  had  (m). 


(*)  See  1  H.  ft  C.  at  p.  773. 

(/)  Pollock,  C.  B.,  Martin  &  Chan- 
nell,  B.  B. 

(m)  "  It  appears  to  me  altogether 
monstrous  to  say  that  where  there  is 
a  valued  policy  and  an  open  policy 
it  is  to  depend  upon  the  question  of 
which  party  is  first  sued  whether  the 
underwriters  on  the  valued  policy 


shall  be  bound  or  not  to  pay  the 
assured  the  full  value  in  the  policy : " 
per  Cockburn,  C.  J.,  in  North  of 
England  Ins.  Association  v.  Arm- 
strong, cited  infra.  The  monstrosity 
appears  to  be  identical  where  both 
policies  are  valued,  and  the  question 
is  how  much  is  recoverable  on  each, 
or  on  both  together. 
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North  of 
England 
Ins.  Ass.  v, 
Armstrong. 


Sect.  351.  The  question  as  to  the  way  in  which  the  total  amount 
recovered  in  Bruce  v.  Jones,  viz.,  3,200/.,  should  be  appor- 
tioned amongst  the  various  underwriters  themselves  was  not 
dealt  with  in  that  case,  and  it  is  not  clear  how  the  Court 
would  have  dealt  with  any  such  question  of  apportionment 
in  the  complicated  circumstances  which  there  prevailed; 
and  it  is  clear  that  an  assured  might  be  put  into  a  very 
awkward  position,  if  the  underwriter  on  the  policy  containing 
the  greater  valuation  were  to  pay  a  claim  without  demur, 
and  the  underwriter  with  the  lesser  valuation  were  subse- 
quently to  contest  his  liability. 

352.  A  similar  rule  to  that  acted  upon  in  Bruce  v.  Jones 
was  subsequently  applied  to  the  facts  of  the  case  in  the  North 
of  England  Insurance  Association  v.  Armstrong  (»).  A 
policy  had  been  effected  on  the  "Hetton"  for  6,000/., 
wherein  the  vessel  was  valued  at  6,000/.  The  "Hetton" 
was  sunk  by  the  "  Uhlenhorst,"  whereupon  the  plaintiffs, 
who  were  the  underwriters  on  the  "  Hetton,"  paid  the 
defendants,  the  owners  of  the  "  Hetton,"  the  sum  of  6,000/ 
for  such  loss.  The  defendants  then,  under  instructions  from 
the  plaintiffs,  took  proceedings  in  the  Court  of  Admiralty, 
and  recovered  5,000/.  odd  from  the  owners  of  the  "  Uhlen- 
horst," this  sum  being  apparently  the  limit  of  the  latter's 
liability.  The  whole  of  this  sum  was  claimed  by  the 
plaintiffs  as  salvage.  The  defendants  contended,  on  the 
authority  of  Bousfield  v.  Barnes,  that  inasmuch  as  they  could 
show  that  the  real  value  of  the  "  Hetton  "  at  the  time  of  her 
loss  was  9,000/.,  they  were  entitled  to  participate  in  the 
6,000/.,  and  it  was  pointed  out  on  their  behalf  that,  if  the 
plaintiffs'  contention  were  correct,  it  would  follow  that  had 
the  owners  of  the  "  Uhlenhorst "  been  compellable  to  pay  the 
full  value  of  9,000/.,  the  underwriters  would  have  been 
entitled  to  the  whole,  having  only  paid  6,000/.  The  Court 
regarded  this  anomaly  (nn)  as  one  necessarily  arising  out  of  the 

(w)  (1870),  L.  R.  5  Q.  B.  244. 

(iw)  This  point  is  more  particularly  discussed  in  the  Chapter  on  Safaroga* 
(ion,  potty  voL  2,  s.  1230. 
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peculiar  nature   of  valued  policies,  and  decided  that  the   Sect.  358. 
underwriters  were  entitled  to  the  whole  sum. 

This  case  undoubtedly  confirms  the  view  taken  in  Bruce  c. 
Jones.  But  the  authority  of  both  cases  is  somewhat  impaired 
by  the  fact  that  the  correctness  of  the  decision  in  the  North 
of  England  Co.  r.  Armstrong  was  doubted  by  Lord  Blackburn 
in  Burnand  r.  Bodocanachi  (o). 

353.  The  result  of  our  examination  of  the  authorities  Unsatiafae- 
appears  to  be  that  it  is  impossible  to  lay  down  any  rule  authorities, 
•which  is  at  the  same  time  defensible  on  principle,  and  also 
supported  by  authority.     It  is  a  matter  of  regret  that  the 

Court  of  Exchequer  in  Bruce  r.  Jones  refused  leave  to 
appeal  (/>). 

It  is  in  accordance,  probably,  with  the  decision  in  that  Practice  of 
case  that  in  all  ordinary  cases  average  adjusters  in  this  adj^Swa. 
country  allow  an  assured  to  recover  to  the  extent  of  the 
highest  valuation,  provided  always  that  such  amount  be 
fully  subscribed  for  in  the  aggregate.  It  is  recognized, 
however,  that  the  right  of  an  assured  to  recover  to  this 
extent  might  be  prejudiced,  if  he  were  to  be  so  ill-advised  or 
unfortunate  as  to  have  previously  received  payment  upon  a 
policy  containing  a  higher  valuation. 

354.  As  to  the  method  in  which,  where  there  are  several  Adjustment 
policies  with  different  valuations,  the  total  sum  recovered  by  tfonbettreen 
the  assured  should  finally  be  apportioned  as  between  the  ^''j^*"1 
different  underwriters,  there  is  no  direct  authority,  nor  is  differently 
there  any  established  practice.    The  difficulty  may  be  well 

put  by  a  simple  illustration.  Let  us  suppose  that  a  ship  is 
insured  in  two  policies,  A.  and  B.  In  policy  A.  she  is 
valued  at  8,000/.,  and  is  insured  for  6,000/. ;  in  policy  B.  she 
is  valued  at  7,000/.  and  insured  for  4,000/.  A  total  loss 
takes  place,  and  the  assured,  having  recourse  in  the  first 
instance  to  policy  B.,  recovers  under  the  two  policies  8,000/. 

(o)  (1882),  7  App.  Cis.  at  p.  342.    It  ia  doubtful  alio  whether  the  decision 
la  ooxudstent  with  the  reasoning  of  Lord  Selborne  at  p.  836. 
(p)  See  32  L.  J.  Ex.  at  p.  137. 
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Beet.  354.  in  all.  How  is  the  liability  under  the  two  policies  adjusted 
as  between  the  respective  sets  of  underwriters  P  The  editors 
are  informed  that  the  average  adjuster  will  probably  state 
the  case  in  the  following  form  (q) : — 

A.  If  8,000/.  pays  8,000/.,  6,000/.  insured  would 

pay £6,000 

B.  If  7,000/.  pays  7,000/.,  4,000/.  insured  would 

pay 4,000 

Total      ....  £10,000 

But  inasmuch  as  the  total  sum  to  be  made  up  is  not  10,000/. 
but  only  8,000/.  (r),  the  amount  payable  by  each  set  of 
underwriters  must  be  proportionately  reduced,  so  that  even* 
tually 

A.  pays  -flWftr  of  8,000/.  =  £4,800 

B.  pays -fVyyV  of  8,000/.  =    3,200 

£8,000 

And  similarly,  to  take  a  case  where  the  loss  has  been  partial 
only,  let  us  suppose  that,  upon  the  same  policies,  a  loss  takes 
place  in  respect  of  which  the  shipowner  is  entitled  to  be 
recouped  to  the  extent  of  4,000/.    Then, 

A.  If  8,000/.  pays  4,000/.,  6,000/.  insured  would 

pay £3,000 

B.  If  7,000/.  pays  4,000/.,  4,000/.  insured  would 

pay 2,286 

Total  ....  £6,286 
Therefore,  as  before, 

A.  pays  HSJJ  of  4,000/.,  or  ...  £2,270 

B.  pays  £§|f  of  4,000/.,  or  ....  1,730 

£4,000 

(?)  It  is  apparent  that  in  cases  of  ^g^  to  the  valuation  in  B  policy, 
total  loss  this  formula  has  very  little  ,,  j^  w<mld  ^  u  m  daim 

utility.    The  result  is  based  solely 

on  a  comparison  of   the   amounts  *<»  return  of  jmanium  on  2,000*.  o-wr- 

respectively  subscribed,  without  any      insured. 
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In  ordinary  oases  of  partial  loss,  the  method  above  indicated  Sect.  354. 
seems  to  be  free  from  objection.  In  cases  of  total  loss  («),  how- 
ever, as  has  been  already  observed,  it  involves  the  anomaly 
that  an  important  part  of  the  contract  contained  in  B.  polioy, 
namely,  the  agreed  valuation,  is  entirely  ignored,  and  that 
the  underwriters  on  that  policy  are  made  to  contribute 
towards  a  sum  in  excess  of  any  figure  with  which  they  have 
in  any  way  agreed  to  be  concerned.  To  such  cases  a  some-  Alternative, 
what  different  method  of  adjustment,  which  certainly  seems 
to  be  free  from  these  objections,  is  stated  by  Mr.  Carver  (t)  to 
be  more  properly  applied.  The  sum  of  1,000/.  by  which  the 
valuation  in  A.  exceeds  that  in  B.  is  made  to  fall  on  A.  alone, 
and  only  the  balanoe  of  7,000/.  is  treated  as  the  subject  of 
adjustment  as  between  A.  and  B.  This  balance  of  7,000/.  is 
then  apportioned  between  A.  and  B.  according  to  their  sub- 
scriptions, that  of  A.  being  of  course  reduced  by  the  1,000/. 
which  he  is  deemed  to  have  already  contributed.  In  the 
result  it  will  be  found  that 

A.  pays  1,000/.  plus  $  of  7,000/.  =  £4,889 

B.  pays  £  of  7,000/.  .        .        .  =    3,111 

£8,000 

Of  the  two  methods  suggested,  the  editors  are  disposed  to 
prefer  that  of  Mr.  Carver,  who  formulates  (u)  the  position  in 
the  following  terms : — 

(1.)  "  In  case  of  partial  loss  (?),  the  contribution  is  to  be  in 
proportion  to  the  liabilities  under  the  several  polioies  in 
respect  of  that  loss. 

(2.)  "  In  case  of  total  loss,  so  much  of  the  amount  paid 


(*)  The  following  objection  applies 
also  to  cases  of  partial  loss  so  great 
as  to  exceed  the  agreed  valuation  in 
any  of  the  contributory  policies. 

(t)  See  pp.  130— 133  of  the  Report 
of  the  Eighteenth  Conference  of  the 
International  Law  Association  held 
at  Buffalo,  U.S.A.,  in  1899  (Clowes  & 
Sons,  Ltd.  1900).  Lowndes  on  Mart 
Ins.  2nd  ed.  s.  38,  appears  to  support 


the  same  view. 

(w)  Marine  insurance  proposals  in 
Report  of  Buffalo  Conference  at 
p.  178,  as  amended  for  the  Rouen 
Conference,  1900. 

(r)  The  partial  loss,  however,  ought 
not  to  exceed  the  valuation  in  any 
of  the  contributory  polioies;  if  it 
does,  the  adjustment  should  be  regu- 
lated by  the  rule  which  follows. 
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insurance. 


Sect.  354.  under  any  policy,  as  is  ascribable  to  the  part  of  the  valuation 
therein  which  is  covered  by  other  policies,  is  to  be  contributed 
to  by  those  policies  in  proportion  to  their  liabilities  in  respect 
thereof." 

The  valuation  355.  In  all  cases  it  must  be  understood  that  the  valuation 
is  only  av2u-  in  the  policy  is  not  necessarily  the  whole  estimated  value  of 
intenwtf  oUhe  ^e  6Ut>Je°t  °*  insurance,  but  only  of  the  interest  the  assured 
auBured  in  the  has  in  such  subject. 

subject  of 

Hence,  where  insurance  was  made  on  goods  "  valued  at 
19,000/.,"  of  which  the  assured  owned  four-ninths,  it  was 
contended  that  the  valuation  was  intended  for  the  entire  pro- 
perty; and,  accordingly,  that  the  interest  of  the  assured 
was  to  be  taken  as  four-ninths  of  that  sum ;  but  the  Court 
said,  "  We  must  take  it  that  the  value  insured  is  the  value  of 
the  assured's  interest "  (x). 

356.  From  the  difficulty  of  proving  the  insurable  value  of 
the  ship  in  case  of  loss,  almost  all  policies  on  ship  are  valued. 
The  value  is  generally  calculated  in  this  country  by  estimat- 
ing the  ship's  worth  to  her  owner  at  the  outset  of  the  risk, 
including  stores,  outfit,  and  money  advanced  for  seamen's 
wages,  taking  care  to  cover  the  whole  with  premiums  and 
commissions  (y). 

However  much  the  ship  may  be  damaged  by  wear  ancj. 
tear,  and  consumption  of  her  stores  and  provisions  at  the  time 
of  loss,  even  though  the  loss  takes  place  at  the  very  termina- 
tion of  a  long  voyage,  yet  the  valuation  so  calculated  deter* 
mines  the  amount  recoverable  in  case  of  loss  (z). 

As,  moreover,  it  is  frequently  the  practice  in  this  country 
to  value  the  freight  also  by  a  separate  policy  at  its  gross 


Valued 
policies  on 
ship,  and 
on  ship  and 
freight. 


Shipowner,  in 
oaseof  total 
loss,  often 


(*)  Feise  v.  AgnHar  (1811),  3 
Taunt.  606. 

(y)  Stevens  on  Average,  190.  So 
long  as  the  ship  is  comparatively 
new,  the  owner,  in  estimating  her 
worth,  has  regard  principally  to  what 
she  cost  him,  making  allowance  for 
her  rarnings ;  as  she  gets  older  the 
tendency  is  to  consider  her  more  and 


more  as  a  freight-earning  machine* 
and  her  worth  as  the  present  value 
of   her   future    freights    plus   her 

breaking-up  price.    Qee  Lowndes  on 

Marine  Insurance,  2nd  ed.  p.  13; 

Gow,  p.  74. 

(t)  Shawe  v.  Felton  (1801),  2  East, 

109, 
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amount,  without  any  deduction  of  the  expenses  of  earning  it,    Sect.  35  S> 
it  is  very  olear  that  upon  this  principle,  in  case  of  loss,  the  receive*  more 

than  &n 

shipowner  receives  far  more  than  an  indemnity.  indemnity. 

357.  For  example,  suppose  a  ship  chartered  for  a  four  Examples, 
months'  voyage  to  be  worth  to  her  owner,  in  the  port  of 
loading,  including  rigging,  &c,  2,000/.;  provisions,  80/. 
more ;  petty  expenses  at  port  of  loading,  18/.  additional ; 
seamen's  wages,  paid  in  advance  to  the  extent  of  one-half, 
75/.;  making  altogether,  2,173/.;  add  a  premium  on  this 
sum  at  3  per  cent,  and  premium  on  premium,  viz.,  67/.  4s., 
and  the  sum  which  the  assured  would  be  entitled  to  receive 
on  the  policy  on  ship  in  case  of  a  total  loss  is  2,240/.  4*. 

So  much  for  the  policy  on  ship ;  but  now  as  to  the  freight. 
Suppose  the  gross  freight  for  the  whole  voyage,  without 
deducting  the  expenses  of  earning  it,  to  be  650/. ;  premium 
at  3  per  cent.,  &c,  20/.  2*.,  making  together  670/.  2«.,  which 
is  the  amount  recoverable  for  freight,  calculated  according  to 
the  principle  observed  in  this  country  in  respect  of  open 
policies.  Therefore  the  amount  recoverable  in  respect  of 
ship  and  freight  under  the  two  policies  is  2,910/.  6*. 

In  order  to  show  how  much  this  exceeds  an  indemnity, 
let  us  see  what  the  shipowner  would  net  in  case  the  ship 
arrived  and  full  freight  was  earned.  Taking  the  wear  and 
tear  of  the  ship  for  the  four  months'  voyage  at  the  moderate 
sum  of  100/.,  the  ship  would  be  worth  to  her  owner  on 
arrival  (2,000/.  -  100/.)  1,900/. 

Then  as  to  freight,  taking  the  expenses  at  the  port  of  desti- 
nation to  be  25/.,  and  the  seamen's  wages  for  the  last  two 
months  to  be  75/.,  these  two  items  payable  out  of  the  gross 
freight  of  650/.  would  reduce  the  net  amount  of  freight  to 
550/.  The  sum,  therefore,  that  the  shipowner  would  net  by 
the  ship's  safe  arrival  earning  freight  would  be,  for  the  ship, 
1,900/. ;  for  the  freight,  550/. ;  making  the  total  net  value  of 
the  ship  and  freight  to  the  owner  on  safe  arrival,  2,450/* 
But  in  case  of  total  loss  he  would  receive  2,910/.  6$.,  i.e.,  he 
would  be  a  gainer  by  the  total  loss  of  his  ship  to  the  extent 
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Sect.  857. 


Valued 

polioipson 

freight. 


In  the  United 
States. 


Where  the 
voyage  is 
made  up  of 
distinct 
stages,  and 
there  is  bat 
one  valuation. 


of  460/.  68.  (a) — "a  great  inducement  indeed  to  many,"  as 
Benecke  exclaims,  "to  convert  a  partial  into  a  total 
loss!"  (6). 

358.  Notwithstanding  the  theoretical  difficulties  attendant 
on  the  practice  of  insuring  ship  and  freight  separately  (c), 
freight  is  still  regularly  insured  in  separate  policies,  and 
valued  therein  at  a  sum  sufficient  to  cover  its  estimated  gross 
amount. 

But  freight,  as  well  as  other  subjects,  may  be  valued  even 
above  its  gross  amount ;  and  in  one  case  in  the  United  States 
the  Court  are  reported  to  have  said,  "  The  parties  agree  that 
the  freight  shall  be  valued  at  a  sum  which  eventually  proves 
to  be  three  times  the  value  of  the  carriage  of  the  goods,  but 
we  do  not  perceive  that  the  estimate  was  made  unfairly  " ;  and 
it  was  adjudged  that  the  underwriters  should  pay  a  loss 
according  to  the  valuation  (d). 

The  following  question  has  arisen,  and  been  a  good  deal 
discussed  in  the  Courts  of  the  United  States  : — 

Suppose  a  policy  to  be  on  time,  or  on  a  voyage  having 
intermediate  stages,  at  each  of  which  freight  is  earned  and 
becomes  due,  independently  of  the  circumstance  of  the  vessel's 
arriving  at  subsequent  stages ;  suppose,  also,  that  the  freight 
of  the  whole  voyage,  or  for  the  whole  time,  is  valued  in 
gross — is  this  valuation  to  be  applied  to  the  aggregate  amount 
of  all  the  freights,  or  to  the  amount  of  each  severally  P 

Phillips,  after  a  learned  examination  of  the  authorities, 
states  the  result  to  be  "  in  favour  of  such  valuation  being 


(a)  A  seaman's  wages,  in  case  of 
wreck  or  loss  of  ship,  are  now  pay- 
able for  the  full  time  of  service  prior 
thereto,  unless  barred  by  proof  that 
he  has  not  exerted  himself  to  the 
utmost  to  save  ship,  &c. ;  The  Mer- 
chant Shipping  Act,  1894,  ss.  157, 
158,  re-enacting  similar  provisions 
in  the  Merchant  Shipping  Act  of 
1854.  The  difference,  therefore, 
would  not  now  be  quite  so  great  as 
stated  in  the  text. 


(b)  Principles  of  Indem.  o.  ill 
"  As  to  Insurances  on  Ships,"  from 
which  the  whole  of  the  above  calcu- 
lations are  taken. 

(o)  As  to  which,  see  Benecke,  Fr. 
of  Indem.  c  ii.  pp.  57 — 60 ;  o.  iv. 
pp.  133 — 136  ;  and  Dallas,  C.  J.,  in 
Case  v.  Davidson  (1816),  2  Brod.  &  B. 
387. 

(d)  Coolidge  v.  Gloucester  Marine 
Ins.  Co.  (1819),  15  Mass.  R.  341 ; 
cited  2  Phillips,  s.  1267. 
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applied  to  the  freight  successively  pending  on  the  separate  86et' 8g8, 
passages,  and  not  to  the  aggregate  freight  for  all  the 
passages"  (e).  He  concludes  that  the  doctrine  applicable  to 
the  subject  is  that  "  a  valuation  of  freight  in  a  time  policy, 
or  one  for  successive  passages,  is  presumed  to  be  of  that 
successively  pending ; "  but  this  presumption,  he  thinks,  may 
be  rebutted  by  showing  that  the  valuation  is  applicable  to  the 
aggregate  amount  of  the  successive  freights. 

If  there  is  any  provision  in  the  charter-party  suspending 
the  earning  of  freight  till  the  completion  of  the  homeward 
passage  (as  was  frequently  the  case  with  ships  chartered  for 
the  voyage  out  and  home  in  the  East  India  Company's 
trade),  and  the  freight  for  the  whole  voyage  be  valued  at  a 
gross  sum,  it  seems  that  the  whole  sum  valued  may  be 
recovered  whether  the  loss  take  place  on  the  passage  out  or 
home  (/). 

Freight  is  now  frequently  insured  in  valued  time  policies,  Modern  use 
which  are  intended  by  both  parties  to  be  of  constant  effect  timTpolides 
during  the  whole  period  covered,  quite  independently  of  the  im  k^fir*1*- 
ship's  engagements.  Thus,  in  the  case  of  Club  Insurances 
on  freight,  it  is  a  common  rule  that,  "  in  the  event  of  the 
total  loss  of  a  ship,  the  freight  of  which  is  insured  in  this 
Association,  the  amount  insured  shall  be  deemed  the  owner's 
interest  at  risk,  and  he  shall  be  paid  such  amount  whether 
the  vessel  be  loaded,  in  ballast  or  under  time  oharter."  The 
effect  of  such  an  insurance  is  obviously  to  entitle  the  ship- 
owner to  receive  a  fixed  sum  in  the  event  of  a  total  loss,  not 
necessarily  of  any  freight  at  all,  but  of  his  ship ;  and  this  is 
no  doubt  the  intention  of  the  parties  also.  The  rule  appears 
clearly  to  make  a  policy  framed  in  accordance  therewith  a 
wager  policy,  void  therefore  under  19  Geo.  2,  c.  37.  Be 
this  as  it  may,  the  object  of  the  members  of  the  Association 
ifl  not  to  gamble  with  one  another,  but  in  this  indirect  way  to 
increase  the  amount  receivable  in  case  of  total  loss  of  hull, 

(e)  2  Phillips  on  Ins.  b.  1208. 
(/)  Williams  p.  London  488.  Co.  (1813),  1  M.  &  S.  318. 
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goods. 


Speoifio 
valuations. 


which  in  their  actual  policies  on  hull  they  may  have  found  it 
convenient  to  under-assess. 

359.  Valued  policies  on  goods  are  stated  by  Stevens  to 
have  originated  in  insurances  on  colonial  produce,  of  which, 
as  no  invoice  could  he  had  (no  purchase  having  been  made), 
a  valuation  was  necessarily  adopted  such  as  would  indemnify 
the  planter  in  case  of  loss.  The  practice,  being  found  very 
convenient  on  account  of  its  enabling  the  merchant  to  include 
in  the  valuation  a  fair  mercantile  profit  on  his  goods,  which 
he  could  not  do  by  an  open  policy,  was  extended  to  classes  of 
goods  to  which  the  original  reasons  for  its  adoption  would  not 
apply. 

When  the  cargo  consists  of  different  kinds  of  oolonial 
produce,  as  sugars,  coffees,  tobacco,  &o.,  it  is  more  usual, 
because  more  convenient  for  the  purpose  of  adjustment  in 
case  of  loss,  to  value  each  species  of  produce  separately ;  as 
"  on  sugars  valued  at  500/.,  on  coffee  valued  at  600/.,"  or  "  on 
100  hogsheads  of  sugar  valued  at,"  &c.  Sometimes  the  valua- 
tion is  at  so  much  per  hogshead,  tierce,  barrel,  bale,  hundred- 
weight, &c.  This  is  followed  in  most  instances  with  appropriate 
clauses,  "to  pay  average  on  each  species,  as  if  separate 
interests,  separately  insured,"  or  "  to  pay  average  on  each  10, 
15,  20  hogsheads,  &c,  succeeding  numbers,  as  if  separately 
insured"  (g).  We  shall  see  hereafter  that  the  purpose  of 
these  specific  insurances  is  in  case  of  a  partial  loss  to  enable 
the  assured  to  recover  notwithstanding  the  memorandum 
clauses,  and  that  the  single  word  "  effects"  (A),  or  "  goods"  (i), 
describing  the  subjects  of  insurance,  does  not  prevent  the 
policy  being  construed  distributively,  when  such  word  is  de- 
scriptive of  various  kinds  of  goods  or  articles  (k).  It  is  quite 
otherwise  if  such  word  be  descriptive  of  a  homogeneous  cargo 


(ff)  Stevens  on  Average,  186,  224, 
225;  Benecke,  Pr.  of  Indem.  168, 
159. 

(h)  Duff  e.  Mackenzie  (1857),  3 
C.  B.  N.  S.  16 ;  26  L.  J.  C.  P. 
313* 


(i)  Wilkinson  *.  Hyde  (1857),  3 
C.  B.  N.  S.  30 ;  27  L.  J.  C.  P,  116.  • 

(k)  Gator  v.  Great  Western  Ins. 
Co.  of  New  York  (1873),  L.  B.  8 
C.  P.  652. 
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only,  such  as  linseed  (/)  or  rice(m),  notwithstanding  it  is  Sect.  359. 
packed  in  separate  hags  or  packages ;  and  the  effect  of  such  a 
polic^  is  not  altered  by  indorsement  afterwards  of  a  declaration 
of  the  ship,  and  of  the  packages  and  their  separate  value  (w). 
When  goods  are  valued  at  so  much  per  lb.,  this  must  be 
understood  of  the  lb.  of  the  place  where  the  policy  is  made  (0). 

360.  When  the  assured  expects  goods  from  abroad,  but  Good*  "to  be 

hereafter 

does  not  know  the  kind  or  the  amount,  he  generally  procures  declared  and 
the  policy  to  be  effected  "  on  goods  to  be  hereafter  declared  v  u   ' 
and  valued." 

Although  such  declaration  before  loss  is  not  a  condition 
precedent  to  the  right  of  the  assured  to  recover,  yet  if  the 
value  be  not  declared  till  after  the  loss,  the  policy  will  be 
regarded  as  an  open  policy  (p). 

Under  a  policy  in  this  form,  a  clerk  of  the  assured  wrote  Valuation 
out  and  signed  a  declaration  of  interest  and  value  on  a  sepa-  a^communi- 
rate  pieoe  of  paper,  which  he  watered  to  the  policy,  but  it  CAt^  to 
did  not  appear  that  this  had  been  shown  to  the  underwriter  before  loss, 
before  the  loss  was  known,  and  Lord  Ellenborough  held  there 
was  no   declaration,  and  consequently  that  it  was  an  open 
policy  (?). 

In  the  same  case  Lord  Ellenborough  doubted  at  first 
whether  a  declaration  of  interest  before  loss  were  not  a  con- 
dition precedent  to  the  policy  attaching ;  he  however  ulti- 
mately held  that  it  was  not — that  the  policy  attached  not- 
withstanding, and  that  the  claimant's  right  to  recover 
depended  on  his  proof  of  interest.  This  doctrine  has  since 
been  followed  as  law  by  the  Court  of  Queen's  Bench  (r).    As 


(/)  Raffi  v.  Janson  (1856),  6  E.  & 
B.  482  ;  25  L.  J.  Q.  B.  300. 

(m)  Entwistle  v.  Ellis  (1857),  2  H. 
&  N.  549  ;  27  L.  J.  Ex.  105. 

(»)  Ibid. 

(o)  Stevens  on  Average,  186;  2 
Phillips,  s.  1199. 

(p)  Craufurd  v.  Hunter  (1798),  8 
T.  R.  13,  15,  n. 

(?)  Hannan  v.  ^Kingston  (1811),  8 

VOL.  I. 


Gamp.  150 ;  per  MeUor,  J. :  "  It 
may  be  important  that  both  parties 
should  know  as  to  value,  bat  the 
risk  is  quite  a  different  question ; " 
Cockburn,  O.  J. :  "  There  must  be 
an  agreement  as  to  valuation;" 
Gledstanes  v.  Royal  Exchange  Ass. 
Co.  (1864),  34  L.  J.  Q.  B.  30,  34. 

(r)  Gledstanes  v.  Royal  Exchange 
Ass.  Co.  (1864),  34  L.  J.  Q.  B.  30. 
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Sect.  360. 


Applied  to 
the  proceeds 
or  returns  of 
the  outward 
cargo. 


Premium. 


A  stipulation 
as  to  rate  of 
exchange  does 
not  make  a 
Talaed  policy. 


we  have  seen  elsewhere,  a  mistake  made  in  deolaring  may  be 
corrected  without  the  assent  of  the  underwriters,  if  made  with- 
out fraud  and  without  prejudice  to  their  interest  (*).       • 

Questions  have  arisen  in  the  United  States  whether  a 
valuation  in  a  policy  on  goods  for  the  voyage  out  and  home 
applies  to  the  proceeds  or  returns  purchased  by  the  sale  of 
the  outward  cargo.  This  is  a  question  of  intention,  and 
consequently  to  be  determined  upon  a  construction  of  the 
instrument  in  view  of  the  circumstances  of  the  case.  "  In 
the  absence  of  any  collateral  considerations,"  says  Phillips, 
"  I  conclude  the  preferable  doctrine  to  be,  that  a  valuation  of 
the  outward  cargo  in  a  policy  for  the  round  voyage  is  to  be 
presumed  to  be  a  valuation  of  its  whole  proceeds  for  the 
return  voyage  or  for  subsequent  passages  "  (t). 

Generally  speaking,  a  valuation  at  a  round  sum  is  taken  to 
inolude  the  premium,  and  this  whether  the  valuation  be  on 
the  subject  in  gross,  or  by  the  weight,  measure,  or  piece, 
except  where  the  contrary  appears  from  the  language  of  the 
polioy,  or  from  the  scale  of  the  valuation  (w). 

361.  Where  goods  are  expected  from  abroad,  and  no  value 
is  put  upon  them  in  the  policy,  but  it  is  only  stipulated  that 
the  coin  of  the  foreign  port  of  loading  at  which  they  are 
invoiced  shall  be  reduced  into  our  own  money,  at  so  many 
shillings  the  dollar,  livre,  rupee,  &c,  it  seems  that  this  ought 
not  to  be  taken  as  a  valued,  but  as  an  open  policy ;  for  it 
contains  no  fixed  valuation  of  the  goods,  but  only  an  ascer- 
tainment of  the  value  in  our  money  of  the  foreign  currency 
in  which  their  invoice  value  is  expressed.  Accordingly  it  has 
been  held  in  America,  that  the  invoice  value,  thus  calculated, 


(#)  Robinson  v.  Touray  (1811),  3 
Camp.  158. 

(t)  See  MoKim  v.  Phoenix  Ins.  Co. 
(1807),  2  Wash.  Circ.  Court  R.  89 ; 
Haven  v.  Gray  (1815),  12  Mass.  R. 
71 ;  Whitney  v.  American  Ins.  Co. 
(1824),  3  Cowen,  210,  5  Cowen,  712 ; 
2  Phillips,  as.  1197, 1198;  1  Parsons, 
270. 


(u)  This  is  the  received  doctrine 
in  the  United  States;  2  Phillips, 
s.  1201.  The  learned  author  cites 
Mayo  v.  Maine  Fire  and  Marine  Ins. 
Co.  (1815),  12  Mass.  R.  259,  where 
the  Court  conoluded,  from  the  scale 
of  valuation  merely,  that  the  pre- 
mium was  not  intended  by  the  as- 
sured to  be  included. 
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must  have  the  premium  added  to  it,  in  order  to  ascertain  the    Sect.  361. 
insurable  value,  just  as  in  an  open  policy  (#). 

Where  different  qualities  or  descriptions  of  cargo  are  not  One  grow  sum 
valued  in  parts  according  to  kind,  but  in  the  lump  at  one  varieties  of 
gross  sum,  this,  although  unusual  and  objectionable,  will  not,  oarS°- 
as  it  seems,  in  case  of  partial  loss,  be  set  aside,  unless  it  be 
impossible  to  ascertain,  by  the  invoice  or  otherwise,  in  what 
way  the  valuation  was  intended  to  be  apportioned  on  different 
parts  of  the  cargo  (y).     The  proportional  prime  cost  of  the 
different  kinds  of  goods  having  been  ascertained  by  the 
invoice,  the  valuation  should  be  applied  to  each  kind  in  the 
same  proportion;  and  the  percentage  of  damage  sustained 
by  any  one  kind  of  goods  should  be  applied  to  this  proportion 
of  the  value,  in  order  to  ascertain  the  amount  due  thereon 
from  the  underwriter  (s). 

If  only  part  of  the  interest  at  risk  is  valued,  it  is  easy  to  Rule  of 
ascertain  what  amount  that  is  not  valued  is  covered,  by  de-  where  de- 
ducting the  amount  of  the  valuation  from  the  sum  insured.      oHnsumce 

If  several  articles  be  insured  at  one  sum,  with  a  distinct  **?  separately 

valued  in  one 

valuation  on  each,  as  supposing  ship  and  cargo  insured  for  policy,  and 
5,500/.,  calculating  the  ship  at  1,500/.,  and  no  part  of  the  subjeotisput 
cargo  to  be  taken  on  board,  so  that  the  risk  on  that  never  at  riak# 
attaches ;  then,  if  the  ship  be  lost,  the  assured  shall  recover 
such  proportion  of  the  sum  insured  as  1,500/.,  the  value  put 
upon  the  ship,  bears  to  5,500/.,  the  value  put  upon  the 


(#)  Ogden  p.  Columbian  Ins.  Co. 
(1813),  10  Johnson's  R.  273,  cited 
2  Phillips,  s.  1201.  Beneoke  thought 
otherwise,  bat  the  role  in  the  text 
seems  preferable.  Pr.  of  Indem. 
159. 

(y)  Stevens  on  Average,  185,  186. 
In  one  ease  in  the  United  States 
the  Judges  were  equally  divided  in 

opinion  whether  a  valuation  in  the 

lump  on  ship,  cargo  and  freight  in 

one  policy,  without  specifying  how 

much  on  each,  was  not  void  for  un- 


certainty. Stocker  e.  Harris  (1807), 
3  Mass.  B.  415 ;  2  Phillips,  s.  1203. 
(«)  This  practice  is  now  embodied 
in  a  rule  of  the  Association  of  Average 
Adjusters.  Where  it  is  impossible 
to  ascertain  from  the  invoice  the 
separate  values  of  the  different 
qualities  m  descriptions,  the  appor- 
tionment is  made  over  the  net  arrived 
sound  values.  A  similar  rule  was 
followed  in  applying  specific  rates 
of  freight  to  other  cargo  than  the 
articles  specified.  Warren  *.  Pea- 
body  (1849),  8  C.  B.  800. 
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Premium  and 
premium 
thereon 
should  be 
included. 


whole  (a).  The  mere  fact,  however,  that  goods  are  valued  at 
a  certain  sum,  of  which  a  certain  portion  is  expressed  to  be  in 
respect  of  advanced  freight,  does  not  necessarily  prevent  the 
whole  valuation  from  being  applied  to  the  goods  alone  (6). 

362.  An  open  policy  is  one  in  which  the  value  of  the 
interest  at  risk  is  not  fixed  in  the  polioy,  but  is  estimated  by 
a  certain  standard,  and  in  case  of  loss  is  made  out  by  proof. 

As  we  have  already  seen,  the  amount  of  insurable  interest 
in  all  open  policies  is  taken  to  be  the  sum  which  measures  its 
worth  to  the  assured  at  the  commencement  of  the  risk,  plm 
the  expenses  of  the  insurance.  The  indemnity  contemplated 
by  this  mode  of  estimation  puts  the  assured  as  nearly  as 
possible  in  the  same  position  as  he  was  in  at  the  outset  of  the 
adventure,  and  before  effecting  the  insurance,  without  paying 
any  regard  to  the  profit  he  may  have  missed  making,  or  to  the 
wear  and  tear  which  his  property  has  or  would  have  sustained. 

It  is  clear  that,  upon  this  principle  of  indemnity,  the  ex- 
penses of  effecting  the  insurance,  and  the  premium  paid  upon 
it,  and  also  the  premium  upon  the  premiums  down  to  the 
total  extinction  of  the  risk,  must  be  taken  into  the  calcula- 
tion, otherwise  the  sum  received  by  the  assured  in  case  of 
loss,  as  an  indemnity,  will  not  really  put  him  in  the  same 
position  he  was  in  before  effecting  the  insurance. 

For  example,  suppose  goods,  the  invoice  price  of  which, 
together  with  shipping  charges,  amounts  to  1,000/.,  to  be 
insured  at  5  per  cent. ;  it  is  plain  that  the  merchant,  by 
insuring  1,050/.  is  not  fully  covered;  for  the  premium  for 
insuring  1,050/.  at  5  per  cent,  will  be  52/.  10*.,  and  the 
whole  sum  at  risk  would  thus  be  1,052/.  10s.,  while  all  that 
could  be  recovered,  in  case  of  a  total  loss  upon  the  above 
supposition,  would  be  1,050/. ;  it  is  plain,  therefore,  that  the 
assured,  who  wishes»to  be  completely  protected  from  loss, 
must  go  farther,  and  insure  the  premium  of  the  premiums, 
down  to  the  extinction  of  the  risk. 


(a)  Amery  v.  Bodgers  (1794),   1 
£sp.  208. 


(b)  Thames  and  Mersey  Co.   #. 
Pitts,  [1893]  1  Q.  B.  476. 
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363.  The  simplest  praotical  rule  for  ascertaining  the  sum  Sect.  863» 
necessary  for  this  purpose  is  as  follows : — the  premium  being  Practical  rule, 
contained  in  the  sum  which  the  underwriter  pays,  the 
assured  for  his  indemnification  can  clearly  only  receive  that 
sum  deducting  the  premium ;  hence,  every  100/.  meant  to  be 
insured  must  be  so  insured  minus  the  premium.  As  this 
residue  is  to  100/.,  so  is  the  amount  of  interest  intended  to  be 
insured  to  the  sum  required  to  be  insured  in  order  fully  to 
protect  it.  Thus,  suppose  the  amount  of  interest  intended 
to  be  insured  (no  matter  whether  in  ship,  freight  or  goods, 
for  the  rule  now  under  consideration  extends  to  all  alike)  to 
be  1,000/.  and  the  premium  to  be  5/.  5*.  per  cent. 

Then,  according  to  the  rule,  from  the  sum  of  £100    0    0 
Deduct  premium 5    5    0 

Leaves        ....    £94  15    0 


Then,  as  94/.  15*.  is  to  100/.,  so  will  1,000/.  be  to  the  sum 
required  to  be  insured,  in  order  completely  to  cover  the 
interest  at  risk,  or  about  1,055/.  (c). 

But  besides  the  premium  and  premiums  of  premium,  it  is 
requisite  also  to  cover  the  expenses  of  the  policy;  i.e.,  the 
stamp  duty  and  the  broker's  commission,  if  effected  by  a 
broker  (rf).  We  have  therefore,  as  before,  on  100/.,  pre- 
mium 5/.  5*.,  stamp  duty,  say  6d.  (in  case  of  a  policy  for 
twelve  months),  and  the  broker's  commission  £  per  cent.; 
i.e.,  51.  15s.  6d.  is  to  be  deducted  from  the  100/.,  and  the 
proportion  is,  as  94/.  4s.  6d.  :  100/.  :  :  1,000/.  to  the  sum 
required  to  be  insured,  that  is  1,062/. 

*  Whatever  be  the  subject  of  insurance,  whether  ship,  freight, 
goods,  or  profits,  as  the  premium  and  the  premium  upon  pre- 
lnium  are  always  thus  included  in  estimating  the  amount  of 
the  insurable  interest,  it  follows,  that  in  case  of  a  stipulation 
for  a  return  of  premium  on  a  certain  contingency,  the  whole 

.  (e)  Stevens  on  Average,  193  ;  Beneeke,  Fr.  of  Indem.  119,  120. 

(d)  The  modern  practioe,  however,  is  to  include  broker's  commission  in 
the  premium* 
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Sect.  363.  premium  is,  nevertheless,  to  be  added  in  estimating  the 
amount  of  the  interest ;  since  the  assured  may  in  the  result 
be  liable  to  pay  the  whole  premium,  or,  which  oomes  to 
the  same  thing,  he  may  not  be  entitled  to  a  return  of  any 
part  of  it(*). 


Adjustment 
on  open 
policies  in 
oases  of  total 
and  partial 
loss. 


Proof  of 
interest  at 
risk. 


364.  In  case  of  total  loss, the  assuredunder  an  open  policy 
is  entitled  to  recover  up  to  the  full  extent  of  the  value  thus 
calculated,  supposing  the  sum  insured  to  amount  to  so  much. 
In  cases  of  partial  loss  the  percentage  of  damage  done  to  the 
subject  insured  having  been  first  ascertained,  the  assured  is 
entitled  to  recover  the  same  percentage  of  the  insurable  value 
calculated  as  above ;  it  being,  of  course,  in  every  case  under- 
stood that  the  underwriter  is  only  proportionably  liable  upon 
the  particular  sum  he  has  himself  agreed  to  insure  (/). 

Thus,  if  an  underwriter  has  insured  200/.  on  an  open  policy 
on  goods,  the  estimated  insurable  value  of  which  is  1,000/., 
and  the  ascertained  amount  of  sea-damage  10/.  per.  oent.  on 
what  they  would  have  fetched  at  the  port  of  delivery  had 
they  arrived  there  sound,  the  underwriter  pays  as  his  share 
of  the  indemnification  10/.  per  oent.  on  the  sum  he  has 
insured,  i.e.,  20/. ;  in  the  same  way,  in  case  of  total  loss,  he 
would  have  paid  200/.  If  the  aggregate  of  the  sums  insured 
equals  the  whole  amount  of  insurable  value,  the  assured 
receives  10/.  per  cent,  on  1,000/.,  i.e.,  100/. ;  if  it  is  less  than 
this,  he  is  his  own  insurer  for  the  part  uncovered  by  the  policy, 
if  more,  it  is  an  over-insurance. 

The  mode  of  proving  the  amount  of  insurable  interest  under 
an  open  policy  in  ease  of  loss  is ; — for  the  goods,  by  the  pro* 
duction  of  the  invoice,  bill  of  lading,  policy,  &o. ; — for  the 
ship,  by  the  production  of  reports  and  estimates  of  surveyors, 
bill  of  sale,  &o. ; — for  the  freight,  by  the  production  of  the 
manifest,  bill  of  lading,  charter-party,  &o. 


(*)  2  Phillips  on  Ins.  s.  1221. 

(/)  This  is  the  role  in  oases  of 
particular  average  on  goods.  In 
oase  of  ship  there  is  no  calculation 


of  percentage  of  damage:  the  under- 
writer pays  his  proper  proportion  of 
the  repair  bill.  > 
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365.  With  regard  to  the  ship,  her  insurable  value  in  an    Sect.  365. 
open  policy  is  what  she  is  worth  to  her  owner  at  the  port  Insurable 
where  the  voyage  commences,  inoluding  stores,  provisions,  L  an  open  P 
outfit,  and  money  advanced  for  seamen's  wages,  the  whole  P0^* 
covered  with  the  premium  of  insurance  and  premium  on 
premium,  together  with  the  stamp  duty  and  commission  for 
effecting  the  policy,  adding,  if  required  and  stipulated  for, 
the  charges  of  recovery  in  case  of  loss*(^). 

The  insurable  value  of  freight,  in  open  policies,  is  the  sum  Insurable 
payable  to  the  shipowner  for  freight,  together  with  the  freight  in 
premiums  of  insurance  and  commissions,  without  deducting  °PenPoliotei- 
the  expenses  of  earning  the  freight ;  i.e.,  the  gross  and  not 
the  net  freight,  plus  premiums  and    commissions,  is  the 
insurable  value  (A). 

With  regard  to  goods,  the  long-established  rule  in  this  Insurable 
country  is,  that  their  value  for  the  purposes  of  insurance,  m  open  *^^ 
when  not  fixed  by  the  policy,  is  the  amount  of  the  prime  2°™**** 
cost,  together  with  the  charges  of  shipping  them  on  board, 
stamp  duty,  and  broker's  commission  for  effecting  the  policy, 
the  whole  covered  with  the  premium,  and  insurance  on  the 
premium  (*'). 

In  stating  that  the  prime  cost  of  the  goods  is  to  be  taken  The  invoice, 

and  not  the 

as  the  basis  of  their  insurable  value,  we  give  the  rule  as  it  is  market  prioe 
universally  acted  upon  in  this  country:   the  prime  cost  is  attheportol 
generally  evidenced  by  the  invoice  price,  but  is  not  oonclu-  ^P111®11^ 
sively  fixed  by  it  (k).    In  the  United  States  it  has  been  laid 
down  on  several  occasions,  that  the  market  price  of  the  goods 
at  the  commencement  of  the  risk,  is  the  true  basis  of  calcula- 


te) Stevens  on  Average,  190. 

(A)  See  per  Lord  Ellenborough, 
Forbes  v.  Aspinall  (1811),  13  East, 
326 ;  Palmer  v.  Blackburn  (1822),  1 
Bing.  61 ;  Stevens  on  Average,  192. 
The  same  rule  appears  most  gene- 
rally to  obtain  in  the  United  States, 
though  in  some  of  the  States  the 
insurable  value  of  freight  is  taken  to 
be  two- thirds  of  its  grow  amount. 
See  2  Phillips,  s.  1238.    It  is  obvious 


that  the  rule  by  which  gross  freight 
is  payable  in  case  of  a  loss  may  in 
many  oases  give  the  assured  much 
more  than  a  mere  indemnity. 

(i)  Usher  t\  Noble  (1810),  12  East, 
646 ;  Toite  v.  Royal  Exchange  Go. 
(1747),  1  Park,  224,  226 ;  1  Marshall, 
232;  Stevens  on  Average,  178  $t 
teq. ;  Benecke,  Pr.  of  Tudmn.  12— 
14 ;  2  Phillips,  s.  1232. 

(*)  2  Phillips,  s.  1229. 
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Sect.  865. 


Invoice  price 
in  foreign 
'money. 


Thellufleon  v. 
Bewick. 


tion,  and  that  the  prime  cost  or  invoice  price  furnishes  no 
satisfactory  rule  of  indemnity  in  any  case  where  it  exceeds, 
or  is  less  than  this  market  value.  "  Suppose,"  says  Wash- 
ington, J.,  "the  property  to  be  destroyed  within  an  hour 
after  the  risk  has  commenced,  what  is  it  the  owner  loses  ? 
Precisely  as  much  as  it  is  worth,  or  would  have  commanded 
in  the  market  at  the  time  and  place  of  shipment.  If  the 
property  cost  him  less  than  it  was  worth  when  shipped  he 
loses  (in  case  of  total  loss)  as  well  the  first  cost  as  the 
increased  value  for  which  he  is  entitled  to  claim  indemnity 
from  the  insurer"  (/).  In  theory  this  is  unquestionably  true, 
but  as  a  practical  rule,  the  prime  cost,  as  evidenced  by  the 
invoice  price,  is  by  far  the  most  convenient  standard. 

366.  When  the  invoice  price  of  goods  shipped  from  a 
foreign  port,  where  there  is  no  current  rate  of  exchange,  is 
expressed  in  the  currency  of  the  foreign  country  to  which 
such  port  belongs,  the  true  mode  of  ascertaining  the  insurable 
value  is  to  estimate  what  would  be  the  worth  of  the  foreign 
money  in  which  the  invoice  value  is  expressed,  supposing 
that  it  had  been  shipped  in  specie,  instead  of  the  goods,  to  the 
port  of  destination  :  *>.,  the  invoice  value  of  the  goods  is  to 
be  ascertained  hy  calculating  what  the  foreign  coin  in  which 
it  is  expressed  would  be  worth  to  the  consignee  of  the  goods, 
after  paying  the  premium  of  its  insurance,  the  freight  and 
other  expenses  of  its  transportation  (#?). 

On  the  other  hand,  if  there  is  a  current  rate  of  exchange 
at  the  foreign  port  of  loading,  the  most  equitable  measure  of 
the  insurable  value  of  the  goods  appears  to  be  the  rate  of  the 
exchange  at  the  commencement  of  the  risk  (»). 

In  one  case,  however,  in  this  country,  Lord  Kenyon  acted 
upon  a  different  rule ;  a  polioy  was  effected  in  September, 


(l)  See  2  Phillip),  8.  1229,  citing 
Carron  v.  Marine  Ins.  Co.  (1811),  2 
"Wash.  0.  G.  R.  468.  In  one  case 
the  invoice  value  was  taken,  though 
higher  than  the  actual  cost  to  the 
assured.    See  ibid.;  Coffin  v.  New- 


buryport  Marine  Ins.  Co.  (1812),  9 
Mais.  R.  436. 

(m)  See  Magens  on  Ins.  vol.  i. 
p.  41,  s.  40 ;  Beneoke,  Pr.  of  Indem* 
119. 

(w)  2  Phillips,  s.  1281. 
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1791,  on  sugar  shipped  from  a  French  port :   at  the  time  of    Sect.  366. 

effecting  the  policy,  the  exchange  in  England  on  the  French 

crown  of  3  livres  was  24rf. ;   at  the  time  of  settling  the  loss, 

in  January,  1792,  it  had  fallen  to  7f d.     Lord  Kenyon  held 

that  as  in  case  the  exchange  had  risen  the  assured  would 

have  had  the  benefit  of  the  rise,  so  in  case  of  a  fall  they 

must  submit  to  the  loss ;  and  he  decided  that  the  insurable 

value  of  the  sugars  must  be  estimated  and  the  loss  paid  upon 

the  rate  of  exchange  at  the  time  of  the  adjustment,  i.e.,  at 

7£tf.  the  French  crown  (o). 

If  the  goods  are  purchased  by  barter  in  a  foreign  port,  with  Goods 
which  there  is  no  mode  of  estimating  the  rate  of  exchange,  barter, 
the  French  Code  provides  that  the  amount  of  interest  shall 
be  the  cost  and  charges  of  the  goods  given  in  barter  (p)y  by 
which  word  "  charges  "  is  meant  the  expenses  of  transporting 
and  shipping  them  (q). 

When  goods  are  entitled  to  a  drawback  on  exportation,  a  Drawback, 
question  has  been  raised  whether  in  estimating  the  insurable 
value  of  such  goods  under  an  open  policy  the  amount  of  this 
drawbaok  is  to  be  deduoted.  The  Courts  of  the  United 
States  have  held  that  it  is  not,  on  the  ground  that,  though  it 
may  enter  into  the  estimate  of  the  value  of  the  goods  for 
exportation,  it  is  no  part  of  their  actual  market  price  at  the 
port  of  departure  (r) ;  and  these  decisions  seem  conformable 
to  sound  principle  (*). 

367.  Where  the  provisions  of  the  polioy  show  that  it  is  Of  policies 

•  ii*  *  to  cover 

intended  to  cover  any  interest  that  the  assured  may  have  at  fluctuating 
risk  within  the  limits  of  the  time  or  the  voyage  for  which  the 
policy  is  effected,  the  amount  of  insurable  interest  fluctuates 


(0)  Thellusson  v.  Bewick  (1793),  1 
Esp.  77.  The  rate  of  exchange  at 
the  commencement  of  the  rink  appears 
a  preferable  standard.  In  France 
the  rule  is  to  value  the  goods  at  the 
rate  of  exchange  current  at  the  time 
of  subscribing  the  polioy.  Code  de 
Commerce,  art.  338. 

(p)  Code  de  Commerce,  339. 


(q)  Benecke,  Pr.  of  Indem.  119. 

(r)  See  these  oases  collected,  2 
Phillip*,  8.  1235. 

(*)  Weskett  says  that  when  goods 
are  entitled  to  a  bounty  on  exporta- 
tion the  bounty  is  to  be  deducted, 
but  the  other  seems  the  better  rule. 
See  Weskett's  Digest,  art.  "  Fish/' 
Ho,  1. 
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Sect.  367.  at  different  periods  of  the  risk,  and  the  loss  must  be  appor- 
tioned between  the  parties  in  the  proportion  which  the  sum 
insured  bears  to  the  amount  of  insurable  interest  on  board  at 
the  time  of  loss. 

Crowley  v.  For  example,  the  plaintiffs,  barge-masters,  haying  several 

boats  constantly  engaged  in  carrying  goods  for  hire  by  canal 
between  London  and  Birmingham,  for  the  purpose  of  pro- 
tecting their  interest  as  carriers,  caused  themselves  to  be 
insured  for  twelve  months,  "by  canal  navigation  boats, 
containing  goods,  at  work  between  London,  Wolverhampton, 
Birmingham,  &c,  backwarde  and  forwards,  and  in  any  rota- 
tion,  upon  goods,  and  upon  the  body,  tackle,  &c,  on  thirty 
boats,  as  per  margin  of  the  polioy,"  &o.  The  policy  pro- 
ceeded— "  The  said  ship,  &c,  goods  and  merchandises,  Ac, 
for  so  much  as  concerns  the  assured,  are  and  shall  be  (here 
the  printed  words  *  valued  at'  were  struck  out)  12,000/.,  on 
goods,  as  interest  may  appear  hereafter,  to  pay  average  on 
each  package  or  description,  as  if  separately  insured,  &c,  the 
claim  on  this  polioy  warranted  not  to  exceed  100/.  per  cent." 
At  the  bottom  of  the  policy  was  written  "  3,000/.  only  to  be 
covered  by  the  policy  in  any  one  boat  on  any  one  trip." 

The  faots  were  that  within  the  time  limited  in  the  polioy 
one  of  the  thirty  boats  mentioned  in  the  margin  of  the  polioy 
had  sunk  in  the  canal,  with  1,700/.  worth  of  goods  on  board 
of  her,  which  was  the  loss  in  respect  of  which  the  action  was 
brought ;  and  that  at  the  time  of  the  loss  every  one  of  the 
thirty  boats  named  in  the  margin  had  carried  goods  to  the 
amount  of  12,000/.  and  upwards,  so  that  about  360,000/. 
worth  of  goods  had  been  carried  to  and  fro  by  the  boats 
named  in  the  polioy  between  the  commencement  of  the  risk 
and  the  loss  in  question. 

Under  these  circumstances  the  underwriters  contended  :— 

1.  That  as  soon  as  goods  to  the  amount  of  12,000/.  had 
been  carried  by  all  the  boats,  or,  at  all  events,  by  each  boat, 
the  policy  was  exhausted. 

2.  That,  supposing  the  polioy  not  to  be  so  limited,  still  the 
underwriters  were  liable  only  for  that  proportion  of  the  loss 
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which  12,000/.,  the -sum  insured,  bore  to  the  whole  amount  of   Sect.  367. 
the  goods  carried  by  all  the  boats  during  the  year  for  which 
the  policy  was  effected  (say  360,000/.) ;  for  that  must  be  taken 
as  the  whole  insurable  interest  of  the  assured. 

The  Court,  however,  as  to  the  first  point,  held  that  it  was 
plainly  inconsistent  with  the  object  of  the  policy  and  the 
real  nature  of  the  transaction,  which  was  "in  effect  equivalent 
to  a  fresh  insurance  taking  place  at  the  time  when  each  boat 
started,  and  governing  all  that  were  then  afloat,— only  that 
instead  of  a  renewed  insurance  the  object  was  attained  by  a 
continuing  policy."  As  to  the  mode  of  calculating  the 
indemnity,  the  Court  held  that  the  whole  value  of  the  goods 
afloat  at  the  time  of  the  loss  must  be  taken,  and  the  plaintiffs 
recover  such  a  proportion  of  the  loss  as  12,000/.  might  bear 
to  the  value  of  all  the  property  on  board  all  the  boats  at  the 
time  of  the  accident,  supposing  that  value  to  exceed  12,000/. ; 
if  not,  then  the  plaintiffs  would  be  entitled  to  the  whole 
amount  lost  (t). 

The  true  measure,  therefore,  of  the  insurable  interest  in 
such  a  policy  is  the  amount  at  risk  at  the  time  of  the  loss. 

368.  In  another  case,  the  policy  being  differently  framed,  £7°*  *• 
and  indeed  not  properly  a  marine  policy  at  all,  there  was  a 
different  result.  The  polioy,  an  ordinary  Lloyd's  policy,  was 
"lost  or  not  lost  at  and  from  all  or  any  of  the  wharves, 
banks,  quays  and  places  of  arrival  and  departure  in  the  river 
Thames,  and  any  merchant  or  steam  vessel  of  any  description 
therein,  comprising  the  whole  extent  of  the  said  river,  from 
Wandsworth  downwards  to  the  Victoria  Docks,  including  all 
or  any  intermediate  docks  and  wharves,  and  rice  rersd  until 
on  board  any  merchant  or  steam  vessel,  barge  or  boat,  or 
otherwise  landed  at  any  wharf,  &c.  The  risk  to  commence 
on  the  .25 til  September,  1869,  and  to  terminate  on  the 
24th  September,  1870,  including  both  days,  upon  any  kind  of 

(0  Crowley  v.  Cohen  (1832),  3  B.  0ohnM|B  ^  ^  Vm  ^UM  (1827) 
&  Ad.  478.    The  some  principle  was 

Uid  down  hy  Story,  J."  in  .  .unitar  12   Wh*tol'    m  '•   2  PUm»  '• 

mm   in   the  United   States.     See  1228- 
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Sect.  388.  goods  and  merchandise  in  craft  of  every  description,  &c. 
The  ship,  and  goods,  and  merchandise,  &c,  by  agree- 
ment, &c,  are  and  shall  be  valued  at  on  all  goods  and 
produce  as  interest  may  appear."  The  sum  stated  in  the 
margin  was  2,000/.  At  the  bottom  of  the  policy  was  written 
as  follows : — "  To  cover  and  include  all  losses,  damages,  and 
accidents,  amounting  to  20/.  and  upwards,  in  each  craft,  to 
goods  carried  by  Messrs.  Joyce,  as  lightermen,  or  delivered 
to  them  to  be  waterborne,  either  in  their  own  or  other  craft, 
and  from  (sic)  which  losses,  damages,  and  accidents,  Messrs. 
Joyce  may  be  liable  or  responsible  to  the  owners  thereof,  or 
others  entrusted.  It  is  agreed  that  the  amount  of  each  under- 
writer's liability  shall  not  exceed  the  amount  of  his  subscrip- 
tion."    The  defendants  underwrote  this  policy  for  100/. 

During  the  continuance  of  the  risk  in  this  policy,  a  loss, 
damage,  and  accident,  within  the  meaning  of  it,  had  occurred 
to  goods  loaded  on  board  one  of  the  assured's  craft,  called  the 
"Lord  Cardigan,"  to  the  amount  of  1,100/.,  for  which  the 
assured  were  liable  to  the  owners  thereof  and  which  they 
had  paid.  The  total  value  of  the  goods  at  the  time  on  board 
the  "  Lord  Cardigan  "  was  2,906/.,  and  the  total  value  of  the 
goods  on  board  that  and  the  other  barges  at  the  same  time 
was  20,000/.  and  upwards. 

The  Court  said  this  was  not  an  ordinary  marine  polioy, 
but  a  policy  of  a  mixed  nature,  by  which  the  defendant 
indemnified  the  plaintiffs  against  any  liability  to  the  extent  of 
the  sum  underwritten,  which  they  might  inour,  as  carriers, 
to  the  owners  of  the  goods  entrusted  to  them.  It  was, 
therefore,  held,  on  the  language  of  the  polioy,  that  the 
defendant  was  liable  for  the  full  amount  underwritten  by 
him  (u). 

(«)  Joyce  *.  Eennard  (1871),  L.  R.  7  Q.  B.  78* 
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THE  VOYAGE  INSURED. 

BBCT. 

The  Voyage  insured  distinguished  from  the  Voyage  of  the  Ship    369 

Donation  and  Change  of  Voyage    370,371 

Description  of  the  Voyage  insured 372—376 

369.  Usually  the  risk  undertaken  by  the  underwriter  is  of  the  voyage 
defined  by  oertain  limits  of  time  or  certain  points  of  locality  JJJ voyaged 
specified    in    the    policy  as   the   limits  or  termini   of   the  the  ship, 
risk  (a).     When  the  risk  is  limited  by  time,  the  policy  is  between  time 
called  a  time  policy ;  when  by  local  termini,  it  is  called  a  ^^J^J**0 
voyage  policy. 

In  voyage  policies,  of  which  we  are  now  treating,  the  Termini  of* 
terminus  a  quo,  or  place  at  which  the  risk  commences,  is 
usually,  in  the  common  policies  on  ship,  the  port  of 
departure;  in  the  common  policies  on  goods,  the  port  of 
loading,  which  frequently,  but  not  necessarily,  is  the  same 
place.  The  terminus  ad  quern,  or  point  at  which  the  risk 
ends,  is  the  port  of  the  ship's  destination,  or  the  port  or 
ports  of  the  cargo's  discharge. 

That  which  is  limited  or  described  in  the  policy,  by  these  The  royago 
termini,  is  the  voyage  insured  (viaggium) ;  a  technical  term,  m 
which  must  be  carefully  distinguished  from  the  actual  voyage 
of  the  ship  (iter  navis)  (b).     The  distinction  is  important. 

The  voyage  insured  (viaggium)  is  a  transit  at  sea  from  the 
terminus  a  quo  to  the  terminus  ad  quern  in  a  prescribed  course 
of  navigation  (iter  tiaggii),  which  is  never  set  out  in  any 

(a)  2  Emerigon,  o.  ziii.  p.  39 ;  2  (b)  Casaregis,  Duo.  67.  No.  31, 

Benecke,   System    dea   Assecuranz,      aa  cited  2  Emerigon,  o.  ziiL  s.  6, 
o.  riii.  p.  203,  ed.  1807.  p.  60. 
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Sect.  369. 


The  voyage 
of  the  ship. 


Deviation. 


Abandon- 
ment, or 
change  of 
voyage. 


niastrationfl 
of  the 
distinctions 
between— 

the  voyage 
inBured  and 
the  voyage  of 
the  ship. 


polioy,  but  virtually  forms  part  of  all  policies,  and  is  as 
binding  on  the  parties  thereto  as  though  it  were  minutely 
detailed. 

The  voyage  of  the  ship  (iter  navis)  is  the  course  of  naviga- 
tion on  and  in  whioh  the  ship  actually  sails. 

If  the  ship,  in  fact,  sails  in  the  prescribed  course  from  the 
termimis  a  quo  to  the  terminus  ad  quern,  the  voyage  of  the  ship 
and  the  voyage  described  in  the  policy  are  identical. 

370.  If  the  ship,  without  entirely  abandoning  the  prosecu- 
tion of  the  voyage  described  in  the  policy  (viaggium),  yet 
voluntarily,  and  without  justifying  cause,  departs  from  the 
prescribed  course  of  that  voyage  (iter  triaggii),  this  is  a  devia- 
tion, and  the  underwriter  is  liable  for  no  loss  occurring  after 
the  point  (frequently  called  the  dividing  point)  at  which  the 
ship  first  quits  the  prescribed  course. 

If  the  ship  either  originally  sail  on  a  different  voyage  from 
that  described  in  the  policy,  or  if,  after  sailing,  she  entirely 
abandons  all  intention  of  prosecuting  the  voyage  described  in 
the  polioy,  this  is  a  change  or  abandonment  of  voyage,  which 
avoids  the  policy  from  the  moment  the  intention  of  so 
abandoning  it  is  definitely  formed ;  for  it  is  an  elementary 
principle  in  this  branch  of  insurance  law  that  the  under- 
writer cannot  be  liable  for  a  loss  whioh,  does  not  take  place 
in  the  course  of  prosecuting  the  very  voyage  described  in  the 
policy  (c). 

.  371.  The  following  simple  illustrations  may  serve  to  plaoe 
these  distinctions  in  a  clearer  point  of  view : — 

1.  As  to  the  voyage  insured,  and  the  voyage  of  the  ship. 
Suppose  the  ship  to  sail  under  a  charter-party,  on  a  voyage 
from  London  to  Sydney  and  back ;  a  merohant  who  expects 
goods  to  be  sent  by  her  on  her  homeward  voyage  from 
Sydney  to  London,  effects  a  polioy  on  them  on  board  the 
ship  for  a  voyage  "  at  and  from  Sydney  to  London  " :  in 
this  case,  the  voyage  of  the  ship  is  the  round  voyage  from 


(<?)  Roocus,  No.  18,  cited  2  Emerigon,  c.  xiii.  p.  39. 
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London  to  Sydney,  out  and  home :  the  voyage  insured,  or    Sect.  371. 
rather  (for  this  is  the  more  accurate  mode  of  expression)  the 
voyage  on  which  the  subject  is  insured,  is  only  the  home 
voyage  from  Sydney  to  London. 

2.  As  to  deviation  and  change  of  voyage.  Between  a 

At*.  *  m  t       t        a     n   T  *i     deviation  and 

ship  insured  on  a  voyage  from  London  to  Cadiz,  sails  change  of 

from  London  with  the  intention  of  proceeding,  not  to  Cadiz,  ^y**8- 
but  to  Jamaica.     This  is  a  change  of  voyage,  and  it  is  equally 
so  if,  after  sailing  some  distance  with  an  intention  of  pro- 
ceeding to  Cadiz,  the  assured  changes  that  intention,  and 
resolves  to  proceed  to  Jamaica. 

In  either  case,  as  the  voyage  insured  ceases  to  exist  directly 
the  purpose  of  prosecuting  it  is  finally  abandoned,  any  loss 
which  may  accrue  afterwards  does  not  take  place  in  the 
course  of  prosecuting  the  voyage  described  in  the  policy ; 
that  is,  not  under  those  conditions  on  which  the  underwriter 
agreed  to  be  responsible :  the  assured,  therefore,  ceased  to 
be  protected  by  the  policy  from  that  time  (d).  Even  though, 
in  the  case  supposed,  the  loss  may  take  place  while  the  ship 
is  still  sailing  on  the  common  course  which  leads  indifferently 
either  to  the  original  terminus  ad  quern  (Cadiz),  or  the  sub- 
stituted port  of  destination  (Jamaica),  yet  the  underwriter  is 
equally  freed  from  liability,  for  the  voyage  insured  is  broken 
up,  not  by  altering  its  course,  but  by  altering  its  termini  (e). 

Again,  supposing  the  ship  to  have  been  insured  (say  from 
London  to  Jamaica),  and  the  prescribed  or  customary  course 
of  such  voyage  to  be  to  sail  to  the  south  of  St.  Domingo, 
instead  of  which  the  ship,  without  any  clause  in  the  policy 
permitting  her  so  to  do,  or  without  any  necessity,  or  justifying 
excuse,  sails  to  the  north  of  that  island :  this  is  a  deviation. 
Here  the  course  actually  taken  by  the  ship  (iter  navk)  differs 

{&)  3  Boulay-Paty,    Droit   Mar.      navU  seeontineat.     Casaregifl,  Disc. 

tit.  x.  s.  9,  p.  415.  67,  No.  24 ;  2  Emerigon,  c.  iii.  s.  11, 
W  Si  ayant  le  depart,  la  destina-  g2     wm§BBlA  b    Woolridge  ,. 

turn  etait  change,  le  yoyage  sera 

rompu   et    1' assurance   sera   nolle,  ■""/«*"  k*«««;>  *  ^w-e*.  *v,   tt»7 

rtiamti  intra  limit*  iHneru  dtttituUi  *-  Modigliani  (1787),  2  T.  B.  30. 
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Sect.  371.  from  the  prescribed  course  of  the  voyage  insured  (iter  tiaggit) ; 
the  risk  run  is  different  from  that  which  the  underwriter 
agreed  to  take  upon  himself ;  and  he  is,  therefore,  liable  for  no 
loss  that  takes  place  after  the  ship  has  passed  the  dividing 
point  at  which  the  track  to  Jamaica  by  the  south  of  St 
Domingo  branches  off  from  that  by  the  north  (/). 

Description  of      372.  The  voyage  insured  must  be  accurately  described  in  a 

insured  in  the  voyage  policy ;  that  is,  the  local  limits  of  the  risk,  the 

P°  °^-  terminus  a  quo,  or  port  where  the  voyage  is  to  commence, 

and  the  terminus  ad  quern,  or  port  where  it  is  to   conclude, 

must  be  each  of  them  specified  in  the  policy,  which  will  be 

vitiated  by  any  material  failure  in  this  respect  (g).     Thus,  if 

the  terminus  ad  quern  or  port  of  ultimate  destination  be  left 

in  blank,  even  though  this  were  done  for  the  purpose  of 

deceiving  the  enemy,  and  private  instructions  were  given  to 

the  captain  as  to  the  port  for  which  the  ship  was  really 

destined,  the  policy  is  nevertheless  void  (h). 

How  the  Where  there  is  any  doubt  as  to  the  precise  mercantile  limits 

termini  must    of  any  place  named  in  the  policy,  as  one  of  the  termini  of  the 

aaoerfcllln      voyage,  such  doubt,  as  we  have  already  seen,  must  be  cleared 

up  by  the  evidence  of  mercantile  men  (*). 

Thus,  such  evidence  has  been  admitted  to  prove  that  the 
Gulf  of  Finland  is,  in  the  mercantile  world,  considered  to  be 
within  the  Baltic  (A*),  and  that  the  Mauritius,  although 
regarded  by  geographers  as  belonging  to  Africa,  yet,  in  the 


(/)  The  whole  subject  of  devia- 
tion and  change  of  voyage  will  be 
considered  more  at  length  in  the 
next  chapter ;  meanwhile  the  atten- 
tion of  the  student  may  be  directed 
to  the  thirteenth  chapter  of  Erne- 
rigon's   great  work,  an  admirably 

arranged  magazine  of  legal  learning 

and  accurate  thought.    Boulay-Paty, 

in  his  Cours  de  Droit  Mar.  vol.  iii. 

tit.  z.  s.  9,  has  done  little  more  than 

copy  his  distinguished  predecessor. 


(g)  A  terminus  may,  however,  be 
described  in  general  terms,  as  "at 
and  from  her  port  of  loading ' '  within 
a  specified  area,  or  "to  any  port  in 
the  Baltic,1'  as  in  Uhde  v.  Walters 
(1811),  3  Camp.  16. 

(A)  Stamp  Act,  1891,8.93;  Molloy, 
book  ii.  o.  7,  s.  14,  cited  1  Mar- 
shall on  Ins.  328. 

(*)  Ante,  Chap.  III.,  on  the  con- 
struction of  the  policy. 

(*)  Uhde  v.  Walters  (1811),  3 
Camp.  16. 


CHAP.  XIV.]  THE  VOYAGE  INSUEED.  449 

common  acceptation  of  mercantile  men,  is  to  be  considered  one    Sect.  872. 
of  the  East  Indian  Islands  (/). 

373.  This  description  of  the  voyage  insured  by  its  termini  The  proper 
is  all  that  is  necessary  in  the  policy ;   it  is  not  requisite,  and  ship  need  not 
in  practice  is  never  attempted  to  describe  the  track  whioh  the        es^ed. 
ship  ought  to  take,  for  this,  being  fixed  by  general  mercantile 

usage,  is  considered  to  be  familiar  to  all  mercantile  men,  and 
is  as  binding  upon  the  parties  to  the  policy  as  though  it  were 
inserted  therein.  The  termini  of  the  voyage  insured  must, 
however,  be  so  clearly  specified  in  the  policy,  that  by  means 
thereof,  aided  by  a  knowledge  of  the  course  of  navigation 
prescribed  by  mercantile  usage,  both  parties  may  know  clearly 
when  the  subject  of  insurance  will  be  within  the  protection 
of  the  policy. 

Moreover,  if  it  be  desired  that  the  ship  should  have  the  Leave  to  touoh 
power  of  putting  into  any  intermediate  ports  or  places,  the  &S?ff 
permission  to  do  so  must  be  clearly  expressed  in  the  policy  ^^^jiy8* 
by  a  clause  in  which  the  ports  where,  and  the  purposes  for  gi^n- 
whioh,  it  is  desired  that  the  ship  should  have  this  power,  must 
be  accurately  set  forth.     Of  these  clauses  fend  their  construc- 
tion we  shall  treat  at  large  elsewhere,  and  will  here  notice 
merely  the  more  ordinary  modes  of  describing  the  termini  of 
the  voyage  insured. 

374.  As  appears  by  the  common  printed  form  of  policy,  Distinction 
the  voyage  insured  is  in  this  country  generally  made  to  h^nrin^ 
commence,   not  simply  "from,"  but  "at  and  from"  the  l!*™™^*1"1 
terminus  a  quo.      The  reason  for  this  is,  that,  under  an  from "  the 
insurance  simply  from  the  terminus  a  quo,  the  voyage  insured, 

and  consequently  the  risk,  does  not  commence  until  the  ship 
actually  sails  on  her  voyage  from  that  port ;  whereas,  under 
the  mode  of  insurance  commonly  adopted  by  virtue  of  the 
word  "  at "  the  ship  is  protected  during  the  whole  time  that 
she  is  in  the  harbour  of  the  terminus  a  quo  preparing  for  the 
voyage  insured  (/w). 

(0  Robertson  v.  Clarke  (1824),  1      ,  W  Motteuxr.  London  Aw.  Co. 

w  .  "         (1739),  2  Atkyns,  646 ;  Forbes  v. 

Bing.  446.    See  note  at  the  end  of      WUmm  (180Q)>  1  MarahaU>  ^  148  . 

the  report,  p.  461,  ibid.  \  Park,  472. 
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Sect.  375.       375.  Ships  are  very  frequently  insured  in  one  policy  and 

Insurances  for  at  one  fixed  premium  for  the  round  voyage  out  and  home. 

voyage.  In  such  oases  the  form  generally  adopted  is  to  insure  "  at  and 

from"  the  home  port  of  loading  "to"  the  out  port  of 
discharge,  "  and  at  and  from  "  such  out  port  (naming  it),  or 
"  and  at  and  from  thence,"  back  again  to  the  home  port  or 
any  other  port  of  discharge  which  the  parties  may  agree  to 
name. 

The  voyage         When  the  ship  is  thus  insured  for  a  voyage  out  and  home. 

insured  one  r  J  ^° 

and  entire.  although  she  makes  two  separate  passages  (itinera),  i.e.,  from 
the  home  to  the  out  port  and  then  back  again,  yet  the  voyage 
insured  (viaggium)  is  one  and  indivisible,  and  the  underwriter 
is  responsible  for  any  loss  that  may  happen  in  the  whole 
course  of  its  duration.  The  voyage  insured  is  one,  though 
the  passages  made  by  the  ship  are  several. 

This  principle,  which  is  inoontestably  established  in  the 
law  of  marine  insurance,  is  thus  expressed  by  Casaregis: 
Falsum  est  omnino  in  casu  nostro  quod  itus  et  reditus  considerari 
debent  pro  diversis  viagiis,  sed  pro  unicd  tantum  navigatione  vel 
viaggio.  Quia  viaggium  vel  navigation  cum  sit  nomen  juris  ac 
universale,  potest  complecti  plura  itinera  (n). 

However  complicated  the  voyage  of  the  ship  may  be 
rendered  by  liberty  given  to  touch  and  stay  at  intermediate 
ports,  or  by  being  broken  up  into  a  variety  of  successive 
stages,  yet  the  voyage  insured,  if  comprised  between  two 
specified  termini  and  insured  for  one  entire  premium,  is  one 
and  indivisible  (o).  Thus,  where  a  ship  was  insured  "  at  and 
from  "  Honfleur  to  the  Coast  of  Angola,  during  her  stay  and 
trade  there,  at  and  from  thence  to  her  port  or  ports  of 
discharge  in  St.  Domingo,  and  at  and  from  St.  Domingo 
back  again  to  Honfleur,  at  a  premium  of  11  per  cent.,  Lord 
Mansfield  and  the  Court  of  King's  Bench  determined,  on 
great  consideration,  that  as  the  premium  here  was  entire  and 
indivisible,  so  it  was  one  voyage  and  one  entire  risk  (p). 

(*)  Disc.  67,  No.  28,  cited  2  Erne-  (1781),  2  Dougl.  781. 

rigon,  o.  ziii.  s.  8,  p.  52.    For  an  (o)  2  Emerigon,  o.  xiii.  s.  3,  p.  52. 

illustration  of  this  in  our  own  juris-  (p)  Bermon  v.  "Woodhridge  (1781), 

prudence,  see  Bermon  v.  Woodhridge  2  Dongl.  78 1 . 
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CHAPTER  XV. 

DEVIATION  AND  CHANGE  OP  RISK  (a). 


SECT. 

The  general  Doctrine  of  Devia- 
tion   376—379 

Change  of  Voyage 380—389 

Deviation — 

Without  Lioense  Clauses  390—397 


Deviation—  cont d.  shot. 

In  relation  to  license  Clauses 

398—411 

By  Delay 412—417 

By  Cruising. . ., 418—424 

Causes  which  justify  a  Devia- 
tion    426—435 


376.  In  almost  all  voyages,  as  we  have  already  seen,  Of  the  general 

•  i  !  *i_ij*  »  doctrine  of 

experience  and  usage  nave  prescribed  a  certain  course  of  deviation, 
navigation,  as  the  safest,  directest,  and  most  expeditious  mode 
of  proceeding  from  one  of  the  termini  to  the  other.  The 
course  thus  prescribed  is  the  lawful  course  of  the  voyage 
insured :  and,  being  a  matter  of  general  mercantile  notoriety, 
is  presumed  to  have  been  contemplated  by  the  parties  to  the 
policy  at  the  time  of  entering  into  their  contract,  and  is, 
therefore,  considered  as  much  to  form  part  of  the  policy,  as 
though  it  were  in  express  terms  set  forth  therein. 

In  every  contract  of  insurance  hj  a  voyage  policy,  the  An  implied 
meaning  of  the  parties  is,  in  law,  taken  to  be  that  the  assured  the  policy  that 
shall  enjoy  the  protection  of  the  policy,  only  as  long  as  he  JJ^fSJ^JS]^ 
strictly  pursues  this  regular  course  of  the  voyage  insured,  and 
carries  it  on  to  its  termination  with  all  safe,  convenient,  and 
practicable  expedition  (b).    It  is  only  upon  this  condition, 


(a)  The  subject  of  this  chapter 
affects  voyage  policies  only.  In  a 
case  on  a  fire  polioy  on  a  ship  while 
in  a  dock,  it  was  suggested  by  Black- 
burn, J.,  that  a  departure  from  the 
prescribed  locality  would  only  sus- 


to  the  locality — not  terminate  it,  as 
in  the  oase  of  a  voyage  policy.  Pear- 
son v.  Commercial  Union  Ass.  Co., 
in  the  Ex.  Ch.  (1873),  L.  R.  8  C.  P. 
548,  649 ;  8.  0.,  in  the  House  of 
Lords  (1876),  1  App.  Cas.  498. 


pend  the  risk  until  the  ship  returned  (b)  3  Kent,  Com.  312. 

gg2 
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Deviation 
defined. 


Sect.  376.  never  expressed,  but  universally  implied,  that  the  underwriter 
agrees  to  indemnify  the  assured ;  any  failure,  theref oft,  to 
oomply  with  it,  alters  the  nature  of  the  risk  which  the 
underwriter  has  assumed,  and  frees  him  from  liability  for 
subsequent  loss  (c). 

This  tacit  understanding  not  to  depart  from  the  lawful 
course  of  the  voyage  insured  is  technically  called  an  implied 
condition  not  to  deviate ;  and  a  deviation,  in  the  legal  sense 
of  that  term,  may  be  defined  to  be  any  unnecessary  or  un- 
excused  departure  from  the  usual  course  or  general  mode  of 
carrying  on  the  voyage  insured,  by  which  the  risk  is  altered, 
though  the  original  terminus  ad  quern  of  the  voyage  insured 
is  still  kept  in  view  (d). 

This  implied  condition  extends  as  well  to  the  time  in  which 
the  voyage  insured  ought  to  be  oompleted,  as  to  the  track  or 
course  of  navigation  by  which  it  ought  to  be  pursued.  The 
understanding  implied  in  the  contract  between  the  parties  is 
not  only  that  the  ship,  in  sailing  between  the  termini  of  the 
voyage  insured,  shall  follow  the  course  which  custom  has 
prescribed ;  but  also  that  she  shall  oommenoe  and  complete 
the  voyage  with  that  reasonable  expedition  which  the  under- 
writer has  a  right  to  expect  (e). 


Deviation 

includes 

delay. 


(e)  2  Emerigon,  o.  ziii.  8.  16, 
p.  98.  For  the  effect  of  a  deviation 
on  a  fire  policy  on  a  ship,  see  n.  (a), 
ante. 

(d)  2  Emerigon,  c.  xiii.  s.  16, 
p.  94  ;  2  Beneoke,  System  des  Asse- 
cnranz,  o.  viii.  s.  2,  p.  234 ;  3  Kent, 
Com.  312.  The  language  of  Eme- 
rigon is  marked  with  all  his  usual 
terseness  and  perspicuity.  "  Le 
navire  change  de  route  lorsqu\  an 
lieu  de  suivre  la  voie  usitee,  11  en 
prend  one  differente,  sans  perdre 
toutefois  de  vue  Tendroit  de  sa  des- 
tination " ;  loc.  eit.  It  may  be  ob- 
served that  although  this  definition 
is  very  wide,  the  English  cases  of 
deviation  are  all  oases  of  departure 
from  the  usual  or  proper  route,  or 


of  delay  in  the  prosecution  of  the 
voyage,  with  the  exception,  perhaps, 
of  Middlewood  v.  filakes,  as  decided 
by  Lawrence,  J.  See  post,  s.  389, 
and  1st  ed.  of  this  work,  p.  362. 
Phillips,  however,  defines  deviation 
in  equally  comprehensive  terms,  as 
"  the  enhancing  or  varying  from  the 
risks  insured  against."  1  Phillips, 
s.  977.  In  the  Marine  Insurance 
Bill,  1899,  s.  47,  deviation  is  limited 
to  departures  from  the  usual  or 
proper  route. 

(e)  Hartley  v.  Buggin  (1781),  2 
Park,  Ins.  652;  3  Dougl.  39.  Aa 
the  word  "deviation"  in  its  proper 
sense  implies  the  idea  of  space  or 
locality,  it  is  an  unhappy  use  of  the 
term  to  make  it  oover  delay,  which 
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Henoe,  any  unreasonable  and  unexoused  delay  either  in    Sect.  876. 
oomtnencing  or   prosecuting   the    voyage  insured,  no  less 
absolves  the  underwriter  from  his  liability  to  subsequent  loss, 
than  a  local  departure  from  the  usual  course  of  the  naviga- 
tion (/). 

A  clause  by  which  the  underwriter  agrees  to  hold  the  Deviation 

claUSO 

assured  covered  in  case  of  deviation,  or  of  change  of  voyage, 
at  an  extra  premium,  is  now  commonly  inserted  in  policies  (g)y 
and  is  one  of  the  Institute  Clauses  (h). 

377.  It  is  not  necessary  to  prove  that  the  risk  has  been  Not  necessary 
enhanced  by  the  delay,  or  deviation.     The  underwriter  only  8houiTbe 
undertakes  to  indemnify  the  assured  upon  the  implied  con-  ^creased, 
dition,  that  the  risk  shall  remain  precisely  the  same,  as  it 
appears  to  be  on  the  face  of  the  policy,  as  interpreted  by 
usage.    Directly,  by  the  act  of  the  assured  or  his  agents,  this 
risk  is  in  any  degree  varied,  even  though  it  be  not  increased, 
the  underwriter's  liability  ceases  by  the  breach  of  the  con- 
dition on  which  alone  he  engaged  to  be  liable:    the  true 
proposition,  therefore,  is,  that  every  voluntary  and  unnecessi- 
tated  departure  from  the  prescribed  course  of  the  voyage,  by 
which  the  risk  is  varied,  is  a  deviation,  whether  the  risk  be 
thereby  increased  or  not  (i). 

On  the  same  principle  it  is  not  necessary,  in  order  to  dis-  The  loss  need 
charge  the  underwriter,  that  the  subsequent  loss  should  be  nected  with 
shown  to  be  in  any,  even  the  remotest,  degree  connected        deviation, 
with  the  prior  deviation ;  the  ship  after  the  deviation  may 
have  returned  in  perfect  safety  to  the  direct  course  of  the 


refers  to  time.  The  use  of  unneces- 
sary figures  of  speech  is  not  de- 
sirable, and  there  is  no  need,  the 
editors  submit,  for  the  fiction  that 
an  unjustifiable  delay  amounts  to  a 
deviation.  The  use  of  the  word  in 
this  sense  is,  however,  well  esta- 
blished. See,  e.g.y  Company  of 
African  Merchants  v.  British  and 
Foreign  Mar.  Ins.  Co.  (1873),  L.  K. 
8  Ex.  154,  where  it  was  held  that 
delay  was  covered  by  a  plea  of  devia- 


tion. 

(/)  3  Kent,  Com.  316. 

iff)  See  Hyderabad  (Deccan)  Co. 
v.  Willoughby,  [1899]  2  Q.  B.  530 ; 
Simon,  Israel  &  Co.  v.  Sedgwick, 
[1893]  1 Q.  B.  303,  jE?ort,  s.  380,  n.  (r), 
s.  387. 

(h)  See  Institute  Voyage  Glauses, 
Appendix. 

(i)  Hartley  v.  Buggin  (1781),  3 
Dougl.  39,  Lord  Mansfield's  judg- 
ment. 
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Sect.  377. 


Deviation  does 
not  avoid  the 
policy  ab 
initio. 


Intention  to 
deviate  does 
not  discharge 
the  under- 
writer. 

The  deviation 
must  be 
voluntary. 


Notice  to 
underwriter 
of  intended 
deviation. 


voyage,  without  having  sustained  the  slightest  injury  in 
oonsequenoe  of  her  departure  from  it ;  and  yet  on  the  ground 
that  the  risk  incurred  was  thereby  varied  from  the  risk 
insured,  the  underwriter  will  be  discharged  from  his  liability 
for  any  loss  subsequent  to  the  deviation  (k). 

378.  Deviation  does  not,  however,  like  unseaworthiness, 
discharge  the  underwriter  from  liability  on  the  policy,  ab 
initio ;  he  still  remains  liable  for  all  loss  incurred  prior  to  the 
deviation.  The  reason  is,  that  the  implied  condition  of  sea- 
worthiness relates  to  the  state  of  the  ship  at  the  commence- 
ment of  the  risk,  and  is  a  condition  precedent  to  the 
underwriter's  liability  on  the  policy ;  the  implied  condition 
not  to  deviate  relates  to  the  conduct  of  the  ship  in  the  course 
of  the  voyage,  and  cannot  by  relation  be  carried  back,  so  as 
to  exempt  the  underwriter  from  liabilities  incurred  prior  to 
its  being  broken  (/). 

There  must  be  an  actual  deviation,  in  order  to  discharge 
the  underwriter ;  a  mere  intention  to  deviate,  never  executed, 
is  not  sufficient  (m). 

The  departure  from  the  usual  course  of  the  voyage  must  be 
voluntary,  in  order  to  make  it  a  deviation ;  but  it  will  be 
considered  voluntary  if  it  take  place  through  the  gross 
ignorance  of  the  captain  (n). 

379.  As  the  description  of  the  voyage  by  its  termini 
implies  the  oondition  that  the  regular  course  of  the  voyage 
will  be  pursued,  it  seems  to  follow  that  notice  to  the  under- 
writer of  an  intention  to  depart  from  the  usual  course  (no 
liberty  to  do  so  being  given  by  the  policy)  will  not  prevent 
the  underwriter  from  maintaining  that  suoh  departure  is  a 
deviation  from  the  voyage  insured  (0). 


(A)  Elliott  *.  Wilson  (1776),  4 
Br.  Pr.  Cas.  470 ;  Davis  v.  Garrett 
(1830),  6  Bing.  716.  See  the  prin- 
ciple expounded  by  Lord  Campbell, 
G.  J.,  in  Thompson  v.  Hopper  (1856), 
6  E.  &  B.  948  ;  26  L.  J.  Q.  B.  22. 

(I)  See  Green  v.  Young  (1702),  2 
Salk.  444 ;  Hare  v.  Travis  (1827),  7 


B.  &  Or.  15. 

(m)  Kewley  v.  Ryan  (1794),  2  H. 
Bl.  843 ;  Thellusson  e.  FergusBon 
(1780),  1  Dougl.  361. 

(n)  Phyn  v.  Royal  Exoh.  Ass.  Co. 
(1798),  7  T.  R.  505. 

(o)  It  has  been  held  in  the  Court 
of  Appeal  that  under  a  bill  of  lading 
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It  has  even  been  held  that  if  the  underwriters  insure  a  ship    Sect.  379. 
for  a  voyage,  after  she  has  sailed  on  it,  and  after  notice  that  No  implied 
she  has  already  deviated  from  its  course,  they  will  be  dis-  vA™Ibyi&- 
charged  by  the  deviation  from  any  subsequent  loss  (p).  tion- 

380.  The  definition  of  what  constitutes  deviation  seems  to  Distinction 
require  that  it  should  be  distinguished  from  what  is  called  deviation  and 
abandonment  or  change  of  voyage.     The  great  distinction  y™^ 
between  a  deviation  and  a  change  or  abandonment  of  voyage 
is,  that  in  the  former  the  original  voyage,  as  described  in  the 
policy,  is  not  given  up  or  lost  sight  of,  while  in  the  latter 
it  is. 

"  A  deviation,"  says  Chancellor  Kent,  "  is  not  a  change  of 
the  voyage,  but  of  the  proper  and  usual  course  of  performing 
it.  The  voyage  insured  is  never  lost  sight  of  in  cases  of 
deviation,  actual  or  intended.  If,  however,  the  original  place 
of  destination  be  abandoned,  in  order  to  go  to  another  port  of 
discharge,  the  voyage  itself  becomes  changed,  because  one  of 
the  termini  of  the  voyage  is  changed.  The  identity  of  the 
voyage  is  gone,  and  a  new  and  distinct  voyage  is  sub- 
stituted" (q). 


contract  it  is  a  deviation  to  proceed 
to  a  port  ont  of  the  regular  course  of 
the  voyage,  though  notice  of  an  in- 
tention to  do  so  was  given  to  the 
shipper  of  goods  at  the  time  when 
the  bill  of  lading  was  given.  Leduc 
v.  Ward  (1888),  20  Q.  B.  D.  475. 
Phillips  considers  that  the  under- 
writer ought  not  to  be  allowed  to  set 
up  the  defence  of  deviation,  on  the 
ground  that  it  would  be  a  palpable 
fraud  on  his  part  to  subscribe  and 
receive  the  premium,  intending  at 
the  same  time  to  avoid  payment  of  a 
loss  by  alleging  a  deviation  repre- 
sented to  be  intended.  1  Phillips, 
s.  1041. 

(p)  Redman  t\  Loudon  (1814), 
3  Gamp.  503 ;  <S.  C,  5  Taunt.  462 ; 
1  Marshall,  R.  136.  The  contrary 
has  been  ruled  in  the  United  States. 


Coles  v.  Marine  Ins.  Go.  (1812),  3 
Wash.  G.  G.  R.  159.  Phillips  sup- 
ports the  American  decision.  See 
1  Phillips,  s.  1041.  Mr.  Maolaohlan 
agrees  with  the  English  decision,  but 
seems  to  suggest  that  the  policy 
might  be  rectified.  Arnould,  6th  ed. 
vol.  i.  p.  452.  If  a  polioy  of  in- 
surance be  capable  of  rectification 
(see  ante,  s.  41),  there  is  much  force 
in  this  suggestion. 

(q)  In  New  York  Firem.  Ins.  Go. 
o.  Lawrence  (1816),  14  Johnson's  R. 
46,  and  3  Kent,  Com.  317.  The 
editors  submit  that  even  though  the 
intention  of  ultimately  proceeding 
to  the  terminus  ad  quern  of  the  voyage 
be  not  given  up,  the  departure  from 
the  usual  course  may  be  so  great 
that  the  voyage  is  really  different 
from  that  described  in  the  policy. 
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Sect.  380.  A  change  of  voyage  takes  place  when,  either  before  or  after 
the  commencement  of  the  risk,  the  assured  abandons  all 
thought  of  proceeding  to  the  port  of  destination  originally 
prescribed  by  the  policy  (r). 

The  effect  of  such  a  change  of  voyage  is  to  discharge  the 


Definition  of 
ft  change  of 
voyage. 

Its  effect. 


Thus,  if  a  vessel  insured  from  Eng- 
land to  Australia  were  to  sail  on  a 
voyage  to  Japan,  and  thenoe  to 
Australia,  can  it  be  said  that  she 
sailed  on  the  insured  voyage  P  This 
seems  to  be  the  view  of  Parsons 
(Parsons,  Ins.  vol.  ii.  p.  41),  of 
Phillips  (vol.  i.  s.  992),  and  of  Buller, 
J.,  in  Way  v.  Modigliani  (1787),  2 
T.  K.  30,  32,  and  perhaps  of  Arnould 
himself.  See  pott,  s.  382.  The 
Marine  Insurance  Bill,  however, 
makes  the  change  of  destination  the 
only  test  of  a  change  of  voyage. 
S.  45. 

(r)  2  Emerigon,  c.  ziii.  s.  14, 
p.  92,  citing  Casaregis;  see  also  2 
Benecke,  System  des  Assecuranz, 
c.  viii.  s.  2,  pp.  314—325.  In  the 
Marine  Insurance  Bill,  1899,  the 
subject  is  treated  under  the  follow- 
ing heads : — (1)  Change  of  the  place 
of  departure  from  that  specified  in 
the  policy  (s.  46).  In  this  case  it  is 
obvious  that  the  risk  never  attaches. 
(2)  Change  of  the  destination  of  the 
vessel  before  the  commencement  of 
the  risk  (s.  44).  To  this  case  the 
expression  "  abandonment  of  the 
adventure  "  was  applied ;  and  here 
it  is  equally  obvious  that  the  policy 
never  attaches.  In  both  these  cases 
the  assured  is  entitled  to  a  return  of 
premium.  (3)  Change  of  the  desti- 
nation after  the  commencement  of 
the  risk  (s.  45).  To  this  case  alone 
was  the  expression  "  change  of 
voyage"  applied  in  the  Bill.  It  is 
immaterial  whether  a  "  change  of 
voyage  "  in  this  limited  sense  takes 
place  before  or  after  sailing  :  in 
either  event  the  underwriter  is  ab- 


solved from  all  subsequent  liability, 
and,  the  risk  having  once  attached, 
there  can  be  no  right  to  a  return  of 
premium.  The  underwriter's  legal 
position  in  such  a  case  appears  to  be 
somewhat  loosely  described  by  say- 
ing that  the  insurance  is  void.  The 
contract  of  insurance  in  fact  subsists : 
the  underwriter  remains  liable  for 
losses  sustained  in  the  course  of  the 
voyage  oovered  by  the  policy;  but 
as  soon  as  the  voyage  covered  by  the 
policy  ceases  to  be  prosecuted,  no  loss 
can  thereafter  arise  for  which  the 
underwriter  has  agreed  to  be  liable. 
To  all  three  classes  of  cases  the  ex- 
pression "change  of  voyage"  might 
with  propriety  be  applied.  It  is 
in  practice  ordinarily  applied  pro- 
miscuously to  the  two  latter  classes, 
i.e.,  to  all  cases  where  the  terminus 
ad  quern  of  the  ship  is  altered,  whether 
before  or  after  the  commencement  of 
the  risk.  And  conversely,  the  ex- 
pressions "change  of  voyage*'  and 
"abandonment  of  voyage "  are  used 
interchangeably.  It  has  been  thought 
better  in  this  edition  to  continue  to 
use  the  ordinary  terminology,  rather 
than  possibly  to  cause  confusion  by 
adopting  the  distinction  suggested 
by  the  Marine  Insurance  Bill.  See, 
however,  Simon,  Israel  &  Co.  e. 
Sedgwick  (C.  A.),  [1893]  1  Q.  B. 
303,  where  a  clause  holding  the  as- 
sured oovered  at  an  extra  premium 

in  case  of  "  ohange  of  voyage  "  was 

held   to   be  inoperative  where  the 

ship  sailed  for  a  terminus  ad  quern 

other  than  that  mentioned  in  the 

policy. 
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underwriter  from  all  liability  on  the  policy  from  the  moment  Sect.  880. 
the  purpose  of  so  changing  the  voyage  is  definitely  formed. 
Hence,  if  the  purpose  of  changing  the  voyage  be  fixed  before 
the  commencement  of  the  risk,  the  policy  is  void  ab  initio,  and 
the  risk  never  attaches ;  if  it  be  not  formed  till  after  the  risk 
attaches,  the  underwriter  is  discharged  from  all  liability  for 
losses  which  may  accrue  subsequently  to  its  having  been 
formed,  although  such  loss  may  take  place  while  the  ship  is 
still  on  the  track  common  both  to  the  voyage  insured  and  to 
that  which  is  substituted  for  it  (*). 

An  intention  to  deviate,  on  the  other  hand,  may  be  defined  Definition  of 

t  a  an  intention 

to  be  a  purpose  to  depart  from  the  true  course  of  the  voyage  to  deviate, 
without  giving  up  the  design  of  ultimately  proceeding  to  the 
terminus  ad  quern ;  however  decisively  such  an  intention  may 
be  formed,  yet  the  underwriter  remains  liable  for  all  loss 
incurred  prior  to  its  being  actually  carried  into  effect ;  i.e.,  as 
long  as  the  vessel  is  on  the  direct  course  of  the  voyage 
insured,  and  before  she  has  reached  the  dividing  point  (t). 

881.  The  following  case  well    illustrates  the   difference  Oases  fflus- 
between  a  change  of  voyage  and  an  intention  to  deviate: —  difference  be- 
A  ship,  insured  "from  Maryland  to  Cadiz,"  cleared  out  for  ^^a^e118^ 
Falmouth,  in  this  oountry,  gave  bonds  to  land  her  cargo  in  intention  to 

deviate 

Great  Britain,  and  sailed  with  the  intention  of  making  Fal-  Woolridge  v. 
mouth  her  port  of  destination:  she  was  captured  while  on  ^y^11- 
the  common  course  both  to  Falmouth  and  Cadiz.     It  was 


(«)  2  Emerigon,  c.  ziii.  ss.  1 1  and 
14,  pp.  82,  92.  Both  the  sections 
here  referred  to  must  be  consulted  in 
order  to  discover  that  the  French 
law  is  identical  with  ours  on  the 
present  subject.  In  the  former  of 
these  sections  the  learned  author 
discusses  what  he  calls  "  le  voyage 
rompu  avant  le  depart;  "  in  the  second 
"  le  voyage  change."  See  also  2 
Benecke,  System  des  Assecuranz, 
314—325.  In  the  United  States  the 
Court  of  Errors,  in  a  case  of  N.  Y. 
firemen's  Ins.  Co.  r.Laurenoe  (1816), 


14  Johns.  46,  reversing  the  decision 
below,  held  that  the  voyage  was 
changed  from  the  moment  the  master 
had  determined  upon  a  new  destina- 
tion, although  he  had  not  entered 
upon  the  altered  route  when  his  ship 
was  captured.  1  Phillips,  s.  966, 
where  the  author  offers  reasons 
against  the  decision. 

(t)  Woolridge  v.  Boydell  (1778),  1 
Dougl.  16  («) ;  Thellasson  v.  Fer- 
gusson  (1780),  1  Dougl.  361 ;  Kew- 
ley  9.  Ryan  (1794),  2  H.  Bl.  343. 
See,  however,  note  (?),  ante. 
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Cases  of 
intended 
deviation. 


Sect.  881.  contended  that  this  was  a  mere  ease  of  intended  deviation. 
The  Court,  however,  said  that  it  was  a  change  of  voyage ; 
that  on  which  the  vessel  sailed  was  different  from  the 
voyage  insured,  and  they  accordingly  held  the  underwriter 
not  to  be  liable  for  the  loss,  though  it  had  taken  place  before 
the  ship  passed  the  dividing  point  («).  Lord  Mansfield  thus 
distinguished  the  case  from  that  of  an  intended  deviation : — 
"  In  all  cases  of  that  sort  the  terminus  a  quo  and  ad  quern  are 
certain  and  the  same ;  but  in  the  present  case  the  terminus 
ad  quern  has  been  altered,  for  there  was  no  intention  of  going 
into  Cadiz  at  all.'9 

On  the  other  hand,  there  is  no  principle  more  clearly 
established  in  the  law  of  Marine  Insurance  than  that,  if  the 
terminus  ad  quern  be  not  abandoned,  a  mere  intention  to 
deviate,  not  carried  into  effect,  still  leaves  the  underwiter 
liable  for  all  loss  that  takes  place  before  the  ship  has  passed 
the  dividing  point,  as  will  appear  by  the  following  cases  (x) : — 

The  master  of  a  vessel  insured  "from  Guadaloupe  to 
Havre"  had,  in  pursuance  of  his  instructions,  formed  the 
intention  of  sailing  first  to  Brest,  as  the  safest  way,  in  time 
of  war,  of  getting  to  Havre,  which  latter  place  still  continued 
the  port  of  the  ship's  ultimate  destination ;  this  was  held  to 
be  a  mere  intention  to  deviate,  leaving  the  underwriter  liable 
for  the  loss  of  the  ship  before  she  had  reached  the  dividing 
point  at  which  the  course  to  Brest  diverges  from  that  to 
Havre  {y). 

So,  where  a  vessel  insured  from  "  Granada  to  Liverpool " 
took  out  clearances  for  Cork,  at  which  plaoe  the  master  was 
instructed  and  intended  to  put  in,  though  bound  ultimately  for 


Thellusson  t> 
Fergusson. 


Kewley  r. 
Ryan, 


(«)  Woolridge  v.  Boydell  (1778), 
1  Dougl.  16  (a). 

(*)  Foster  v.  Wilmer  (1746),  2 
Str.  1249 ;  Garter  v.  Royal  Exoh. 
Aas.  Co.,  cited  ibid. ;  Thellusson  v. 
Fergusson  (1780),  1  Dongl.  361  ; 
Kewley  v.  Ryan  (1794),  2  H.  Bl. 
343 ;  Heselton  *.  Allnntt  (1813),  1 
H.  &  S.  56 ;  Hare  v.  Travis  (1827), 


7  B.  &  Or.  15. 

(y)  Thellusson  t>.  Fergusson  (1780), 
1  Dougl.  361.  If  the  master  acted 
bondjide  and  reasonably  for  the  pur* 
pose  of  avoiding  capture,  the  in- 
surance would  have  remained  in 
force  even  after  the  ship  left  the 
direct  course  to  Havre.  See  post, 
s.  432. 
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Liverpool,  and  the  ship  was  lost  before  reaching  the  dividing    Sect.  881. 
point,  the  Court  held  that  the  voyage  continued  the  same ; 
the  design  of  putting  into  Cork  being  only  an  intention  to 
deviate,  which  could  not  discharge  the  underwriter  from  the 
loss  (s). 

Goods  were  insured  from  Liverpool  to  London,  but  the  Hare*. 

Travia 

master  had  taken  in  goods  for  Southampton,  and  did  put  in 
there.  The  Court  held  this  a  deviation  which  discharged 
the  underwriters  from  subsequent  loss,  but  not  from  loss 
oocurring  before  the  ship  diverged  from  the  course  of  her 
voyage  to  London  in  order  to  go  into  Southampton  (a). 

Where  a  ship  sailed  with  an  intention  to  deviate  by  putting  A  ship  driren 
into  an  intermediate  port,  but  before  she  turned  off  for  that  -vreather  into 
purpose  was  overtaken  by  a  storm  and  driven  into  that  very  •  ggj  ^ 


port,  this  was  held  no  deviation,  and  of  no  effect  on  the  intended  to 

.        ,  donate. 

underwriter's  liability  (i). 

■ 

382.  It  is  sometimes  a  matter  of  very  nice  discrimination  Test  of 
to  draw  the  line  between  an  intention  to  deviate  and  an  between 
abandonment  of  the  voyage :  the  test  in  all  cases  is  whether  SeSteand to 
the  terminus  ad  quern,  specified  in  the  policy,  remains  the  *^*||don  the 
ultimate  place  of  intended  destination ;  if  it  does,  then  the 
design,  though  formed  before  sailing,  of  putting  into  any 
other  port,  or  taking  an  intermediate  voyage,  in  the  way  to 
such  ultimate  place  of  destination,  does  not  necessarily  amount 
to  a  change  of  voyage  (c). 

In  one  case,  where  the  voyage  insured  was  "  from  Heligo-  Heselton  0. 
land  to  Memel,"  it  appeared  that  the  ship  sailed  with  a 
preponderating  purpose  to  proceed  to  Memel,  but  with  orders 
to  go  into  Gottenburg  to  learn  whether  it  would  be  safer  to 
proceed  to  Memel  or  to  Anhalt ;  and  the  ship  was  afterwards 

(i)  Kewley  v.  Ryan  (1794),  2  H.      United   States,   Hobart   v.  Norton 
BL  343  (1829),  8  Tick.  Mass.  B.  159. 

*  '  gests  that  Arnould  did  not  think  the 

^T*  test  mentioned  in  the  text  under  all 

(5)  Kingston  v.  Phelps  {circa  1795),  drcnmstanoes  conclusive.   See  s.  884, 

cited  7  T.  B.  165 ;  so  held  also  in  the  and  the  editors'  note,  ante,  s.  880. 
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Sect.  889. 


A  forced 
intermediate 
voyage  has  no 
effect. 

Drisool  v. 
Passmore. 


In  general  an 
intermediate 
voyage  dis- 
charges the 
underwriter. 


captured  in  sailing  from  Heligoland  to  Gottenburg,  while  on 
the  direct  course  both  to  Anhalt  and  to  JMemel.  Lord  Ellen- 
borough  held  that  there  was  only  an  intention  to  deviate  to 
Gottenburg,  and  that  the  contingent  purpose  of  going  to 
Anhalt  was  not  a  change  of  voyage,  and  consequently  that 
the  underwriters  were  not  discharged  (d).  His  Lordship 
considered  that,  as  the  original  port  of  destination  had  not 
been  definitively  abandoned,  there  had,  in  this  case,  been  "  a 
good  inception  of  the  voyage  under  a  fluctuating  purpose." 

383.  The  forced  interposition  of  an  intermediate  voyage 
will  not  discharge  the  underwriters  if  there  be  no  abandon- 
ment of  the  original  adventure,  but  the  ship  be  lost  while 
prosecuting  it. 

A  ship  was  insured  on  a  round  voyage  "  from  Lisbon  to 
Madeira,  from  Madeira  to  Saffi  on  the  coast  of  Africa,  in 
ballast,  and  thence  back  to  Lisbon  with  a  cargo  of  wheat," 
and  an  insurance  on  the  freight  of  the  wheat  "  from  Saffi  to 
Lisbon  "  was  effected  on  a  representation  that  the  ship,  which 
was  then  at  Madeira,  was  about  to  pursue  her  voyage  to  Saffi 
immediately.  Instead,  however,  of  doing  this,  the  captain 
was  forced  by  his  crew,  alarmed  by  reports  of  Moorish 
cruisers,  to  take  the  ship  back  from  Madeira  to  Lisbon.  On 
his  arrival  at  Lisbon  the  charterers  insisted  on  his  taking  the 
ship  direct  from  that  port  to  Saffi  in  ballast,  which  he 
accordingly  did,  loaded  a  cargo  of  wheat  at  Saffi,  and  was 
captured  while  sailing  on  his  homeward  passage  from  Saffi  to 
Lisbon.  In  an  action  on  the  freight  policy,  the  Court  were 
clearly  of  opinion  that  there  had  been  no  abandonment  of  the 
original  adventure  ;  and,  moreover,  that  as,  when  taken,  she 
was  sailing  from  Saffi  for  Lisbon,  the  voyage  actually  insured 
in  the  freight  policy,  the  underwriters  were  not  discharged  (e). 

384.  If,  however,  the  ship,  without  justifying  cause,  after 
accomplishing  part  of  her  voyage  insured,  sails  on  a  distinct 
intermediate  voyage,  not  allowed  by  the  usage  of  trade,  and 


(d)  Heeelton  v.  Allnutt  (1813),  1 
M.  &  S.  46. 


(*)  Drisool  v.  Passmore  (1798),  1 
B.  &  P.  200. 
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neither  subordinate  to  nor  oonneoted  with  the  voyage  con-  Sect.  884. 
templated  as  the  principal  objeot  of  the  oontraot,  she  will  be 
considered  as  having,  for  the  time  at  least,  given  up  all  inten- 
tion of  proceeding  to  her  primary  destination,  and  the 
underwriter  will  be  discharged  from  all  loss  that  may  take 
plaoe  after  she  has  engaged  on  such  intermediate  voyage, 
although  the  captain  may  still  intend  ultimately  to  proceed  to 
the  original  terminus  ad  quern  (/). 

How  strictly  this  rule  is  enforced  appears  from  the  following  Way  v. 
case : — A  ship,  insured  "  at  and  from  the  20th  October,  1783,  g  ian  " 
from  any  ports  in  Newfoundland  to  Falmouth  or  her  port  or 
ports  of  discharge  in  England,"  sailed  on  the  1st  of  October 
from  her  port  in  Newfoundland  to  fish  on  the  Banks,  where 
she  continued  fishing  till  the  7th,  on  which  day  she  sailed 
from  the  Banks  to  England.  On  the  20th  of  October  she 
was  sailing  on  a  course  common  both  to  a  voyage  from  the 
Banks  to  England  and  from  Newfoundland  to  England,  and 
on  this  course  she  continued  until  and  at  the  time  of  the  loss 
for  which  the  action  was  brought. 

Buller,  J.,  held,  that  as  the  voyage  insured  was  from 
Newfoundland  to  England  direct,  and  that  on  which  the  ship 
sailed  was  from  Newfoundland  to  the  Banks,  and  then  to 
England,  the  ship  had  never  sailed  on  the  voyage  insured, 
and  the  policy  had  never  attached  (g).  Ashhurst,  J.,  held, 
that  either  the  ship  sailed  on  a  different  voyage,  or  there  had 
been  a  deviation.  The  grounds  on  which  the  remaining 
judge,  Grose,  J.,  decided  do  not  appear  clearly  in  the 
report. 

385.  Whether,  in  point  of  fact,  the  intention  to  abandon  Change  of 
the  original  destination  of  the  voyage  had  been  definitively  SepiacT7 

before  ship    * 
leaves  port 

(/)  Bottomley  v.  Bovill  (1826),  5  of  the  risk  was  the  20th  of  October, 

B.  &  Gr.  210  ;  see  also  Hamilton  v.  before  which  day  the  vessel  was  "on 

Bhedden  (1837),  3  M.  &  W.  49.  the  specified  voyage : "  bat  was  she 

(l)  Way  v.  Modigliani  (1787),  2  soP    She  was  on  the  same  iter,  but 

T.  R.   80.      Phillips  and  Beneoke  not   on   the   same    viaggium.     See 

doubt   the   decision   on   the    same  Beneoke,    System   des   Asaeenranz, 

ground,  viz.,  that  the  termimtt  a  quo  voL  ii.  p.  331 ;  and  1  Phillips,  s.  992. 
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Beet.  880.  adopted  at  the  time  of  the  loss  is  sometimes  a  nice  ques- 
tion of  evidence,  and  the  fact  of  sailing  does  not  neoessarily 
enter  into  the  determination  of  it  (A).  The  conduct  of  the 
assured  while  the  ship  is  still  in  port  may  be  suoh  as,  in  case 
of  a  policy  "  at  and  from/'  will  alter  his  relations  with  the 
underwriter  entirely. 

"  When  a  person,"  says  Lord  Eldon,  "  is  insured  '  at  and 
from '  a  port,  the  probable  continuance  of  the  ship  in  that  port 
is  in  the  contemplation  of  the  parties  to  the  contract.  If  the 
owners,  or  persons  having  authority  from  them,  change  their 
intention,  and  the  ship  is  delayed  in  that  port  for  the  purpose 
of  altering  the  voyage  and  taking  in  a  different  cargo,  the 
underwriters  run  a  different  risk,  if  such  change  of  intention 
is  not  to  affect  the  contract"  (t). 

Taaker*.  The  case  alluded  to  was  this: — A  British  ship,  being 

Cunningham. 

expected  to  arrive  in  Cadiz  with  a  cargo  of  fish,  her  owners 
sent  instructions  to  their  agents  there  to  ballast  the  ship, 
after  she  had  discharged  her  cargo,  with  salt,  and  procure 
freight  for  her,  if  possible,  to  Clyde.  When  the  ship  arrived, 
the  French  army  had  got  possession  of  the  saltpans  round 
Cadiz,  so  that  no  salt  could  be  procured.  The  agents  there- 
upon wrote  to  the  owners  that  they  had  resolved,  with  the 
concurrence  of  the  captain,  to  despatch  the  ship  to  Liverpool 
to  load  with  salt  for  Newfoundland.  The  owners  accordingly 
insured  the  ship  "  at  and  from  Cadiz  to  her  port  or  ports  of 
discharge  in  St.  George's  Channel,  including  Clyde."  Much 
time  having  been  spent  in  discharging  the  fish  at  Cadiz,  the 
agents,  thinking  that  the  ship  would  arrive  too  late  at  New- 
foundland if  sent  first  to  Liverpool  for  salt,  resolved,  after 
consulting  with  the  master,  to  load  the  ship  with  what  salt 
they  could  procure  at  Cadiz,  and  despatch  her  direct  for 
Newfoundland.  They  again  wrote  to  the  owners  of  this 
proposed  alteration.    About  a  week  after  the  date  of  this  last 

(h)  For  ft  good  illustration  of  this,  to  be  of  any  value  exoept  as  an  illus- 

see  Hall  v.  Brown  (1814),  2  Dow,  faj&xm 
867,  a  case  which  stands  too  mnoh 
on  its  own  particular  circumstances  (0  1  Bligh,  100. 
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letter,  the  ship,  while  still  in  the  bay  of  Cadiz,  and  before  she    Sect.  885. 
had  entirely  discharged  the  fish,  or  taken  any  steps  towards 
commencing  the  direct  voyage  from  Cadiz  to  Newfoundland, 
was  taken  by  the  French  and  burnt  where  she  lay. 

Upon  this  state  of  facts,  the  Scotch  Courts  three  times 
decided  that  the  ship,  when  so  destroyed,  was  still  under  the 
protection  of  the  polioy;  but  the  House  of  Lords  finally 
reversed  their  decision  on  the  ground  that  a  fixed  determina- 
tion had  been  formed  to  abandon  the  voyage  insured  before 
the  loss  took  place  (k). 

Lord  Eldon,  in  the  course  of  his  judgment,  said :   "  It  Wlxat  is 
appears  throughout  the  correspondence  that  the  captain  and  definite 
the  agents  had  taken  upon  themselves  to  direct  and  alter  the  Jfcanaethe* 
destination  of  the  ship  with  the  acquiescence,  at  least,  of  the  voyage, 
owners." — "  Undoubtedly  a  mere  meditated  change  does  not 
affeot  a  policy ;  but  circumstances  are  to  be  taken  as  evidence 
of  a  determination ;    and  what  better  evidence  can  we  have 
than  that  those  who  were  authorized  had  determined  to 
change  the  voyage  P    In  my  opinion  the  voyage  was  aban- 
doned, and  I  have  the  highest  authority  in  Westminster  Hall 
to  confirm  that  opinion  "  (/). 

386.  From  the  preceding  authorities,  then,  it  is  quite  dear,  Result  of  the 
that  if  the  assured,  either  before  or  after  the  ship  sails,  have 
determined  to  abandon  the  original  port  of  destination,  that 
discharges  the  underwriter  from  all  loss  happening  after  such 
determination  is  finally  formed,  though  such  loss  may  occur 
before  the  ship  has  quitted  the  track  of  the  original  voyage, 
or  even,  under  a  polioy  "  at  and  from,"  before  she  has  sailed 
from  the  port  where  the  risk  was  made  to  commence. 

In  the  United  States  it  was  decided  by  the  Supreme  Court  Role  in  the 
of  New  York,  and  in  the   Court  of  Errors,   against  the  a*1*)  effect  of 
opinion  of  Chancellor  Kent,  that  the  assured  may  recover  for  ohaa»e  of 
any  loss  whioh  may  happen  before  the  determination  to 
change  the  voyage  is  manifested  by  some  act  whereby  the 

(k)  Tasker  r.  Cunningham  (1819),  1  Bligh,  87. 
(0  Ibid.  99,  102. 
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But  the 
English  role 
seems  better 
founded  on 
principle. 


Sect.  386.  risk  insured  against  is  affected  and  ohanged ;  and  that  conse- 
quently, though  all  intention  of  proceeding  to  the  terminus 
ad  quern  may  have  been  entirely  abandoned  at  the  time  of 
loss,  yet,  if  the  vessel  be  lost  before  she  reach  the  dividing 
point,  this  must  be  regarded  as  having  only  the  same  effect 
as  an  intention  to  deviate,  and  will  not  discharge  the  under- 
writer from  antecedent  loss  (w). 

This  decision  appears  entirely  irreconcilable  with  the 
principle  which  has  been  either  admitted  or  acted  on  in  all 
the  English  cases:  viz.,  that  the  identity  of  the  voyage 
depends  on  its  termini,  and  that  directly  the  intention  has 
been  deliberately  formed  of  abandoning  the  terminus  ad  quern 
of  the  original  voyage,  the  vessel  is  sailing  on  a  new  voyage, 
and  is  out  of  the  protection  of  the  policy  (n). 

Upon  the  whole,  it  appears  far  better  to  adhere  inflexibly 
to  the  rule,  that  any  change  in  the  termini  of  the  voyage, 
whether  resolved  on  before  or  after  sailing,  shall  discharge 
the  underwriter  from  liability  in  respect  of  any  loss  that  may 
take  place  after  such  resolution  has  once  been  definitely 
formed. 

It  appears,  however,  clear  on  principle,  though  never 
expressly  so  decided  in  this  country,  that  the  underwriter  will 
be  liable  for  all  loss  incurred  prior  to  the  formation  of  a 
definitive  purpose  of  abandoning  the  original  voyage,  and  that 
it  is  only  where  the  purpose  of  changing  the  voyage  has  been 
fixed  before  the  commencement  of  the  risk  that  it  can  avoid 
the  policy  ab  initio  (o). 

Change  of  387.  Where  a  marine  policy  on  goods  covered  a  land 

SS«»and*  transit  following  a  sea  voyage,  the  Court  of  Appeal  has  held 
land  transit,    ^hat  to  determine  whether    the  policy  ever  attached,  the 


Abandonment 
is  not  retro- 

S active  in 
eoL 


(m)  Lawrence  v.  Ocean  Ins.  Co. 
(1814),  11  Johns.  240;  N.  T.  Fire- 

men's  Ins.  Co.  r.  Lawrence  (1816), 

14  Johns.  46 ;  cited  1  Phillips,  Ins. 

s.  966,  where  the  learned  writer,  who 

erroneously  states  that   Chancellor 

Kent's  judgment  was  concurred  in 


by  the  rest  of  the  Court,  dissents 
from  it. 

(n)  See  3  Kent,  Com.  317,  where 
the  English  rule  is  approved. 

(o)  See,  upon  this  point,  the  re- 
marks of  M.  Estrangin,  in  his  learned 
notes  on  Pothier,  in  his  Appendix, 
p.  471. 
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terminus  ad  quern  of  the  sea  voyage  only  must  be  taken  into    Sect.  387. 

consideration.     Therefore,  where  the  insurance  was  on  goods 

from  the  Mersey  to  any  port  in  Spain  this  side  of  Gibraltar, 

and  thence  by  inland  conveyance  to  any  place  in  the  interior, 

and  the  goods  destined  for  Madrid  were  shipped  to  a  port  on 

the  east  side  of  Gibraltar,  they  held  that  the  risk  had  never 

attached  (p). 

The  policy  contained  a  clause,  now  very  common,  to  the 
effect  that  deviation  or  change  of  voyage  was  to  be  held 
covered  at  a  premium  to  be  arranged;  but  the  Court  held 
that  this  stipulation  did  not  apply,  as  the  ship  had  never 
sailed  on  the  voyage  insured  (q),  and  the  policy,  therefore, 
had  never  attached. 

388.  The  mere  fact  of  taking  in  goods,  and  clearing  out  What  is  not 
for  a  different  port  to  that  named  in  the  policy,  as  the 
terminus  ad  quern,  does  not  per  se  amount  to  a  change  of 
voyage ;  for  this  may  have  been  done  with  the  design  of 
putting  into  such  port  in  the  way  to  the  original  terminus, 
find  of  ultimately  carrying  out  the  original  adventure.  In 
this  case  it  would  be  a  mere  intention  to  deviate,  and  not  a 
change  of  voyage ;  and  the  assured  would  still  be  liable  for 
all  loss  incurred  before  passing  the  dividing  point  (r).  So, 
d  fortiori,  it  is  no  change  of  voyage  for  a  ship  insured  to  two 
or  more  named  ports  of  discharge  to  take  in  goods  and  clear 
out  for  only  one  of  them  («). 

With  regard  to  shortening  the  voyage,  it  appears  that  a  Shortening 
ship  insured  to  several  successive  ports  may  terminate  the     eY0Y*8e* 
voyage  at  one   of   the   nearer  ports  without  vitiating  the 
policy  ;  but  it  is  otherwise  if,  being  insured  to  a  single  port, 
she  sail  with  a  fixed  purpose  not  to  go  beyond  a  nearer  port 
not  contemplated  in  thfe  policy.     Thus,  Emerigon,  after 

(p)  Simon,  Israel  &  Co.  v.  Sedg-      v.  Fletcher   (1779),  1  Dougl.   251; 

wick  (0.  A.),  [1893]  1  Q.  B.  303.  Kewley  v.  Ryan   (1794),  2  H.  Bl. 

(q)  Ibid.  343 

(r)    2    Emerigon,    o.  xiii.   s.    14, 
p.  92  ;  Henkle  v.  Royal  Exoh.  Ass.  W  Maraden*.  Reid  (1803),  3  East, 

Co.  (1749),  1  Ves.  Sr.  317;  Planoh6      672. 

VOL.  1.  H  H 
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Sect.  888.  stating  it  as  a  general  principle  that  a  mere  shortening  of 
the  voyage  will  not  avoid  the  policy,  adds,  "  provided  that,  at 
the  outset,  the  voyage  insured  was  not  abandoned  (rompu)  by 
a  change  of  destination  "  (t). 

Middlewood         389.  The  case  of  Middlewood  r.  Blakes,  though  it  more 

V    Kin lr  ah 

properly  belongs  to  the  doctrine  of  concealment,  may,  in  con- 
sequence of  the  discussion  to  which  it  has  given  rise,  be  con- 
veniently mentioned  here.  In  that  case  it  appeared  that 
usage  in  respect  of  the  voyage  insured  (from  London  to 
Jamaica)  left  the  captain,  on  arriving  at  a  certain  point,  the 
choice  of  one  of  three  tracks  (one  to  the  north,  and  two  to 
the  south  of  St.  Domingo),  all  equally  leading  to  the 
terminus  ad  quern.  In  the  particular  case  the  captain,  by 
orders  from  his  owners  (not  communicated  to  the  under- 
writer), took  the  northernmost  track  in  order  to  touch  at  Cape 
Nicola  Mole,  a  port  in  that  track,  but  out  of  the  direct  course 
from  London  to  Jamaica ;  but  while  still  pursuing  a  direct 
course  to  Jamaica,  and  before  having  turned  off  to  make 
Cape  Nicola  Mole,  the  ship  was  lost  by  capture.  On  these 
facts,  Lord  Kenyon  told  the  jury  that  in  his  opinion  the 
underwriter  was  discharged,  "  because  at  the  time  the  ship 
was  captured  she  was  bound  to  a  different  place  to  that  to 
which  she  was  insured  "  (as  she  had  not  abandoned  Jamaica 
as  the  ultimate  terminus  ad  quern ,  this  seems  hardly  correct), 
"  and  with  a  view  to  which  the  captain,  under  compulsion  of 
his  orders,  had  taken  this  particular  track,  and  was  not  left 
at  liberty  to  exeroise  his  judgment  at  the  dividing  point  for 
the  benefit  of  all  concerned,  as  the  underwriters  had  a  right 
to  insist  on."  The  jury  found  for  the  underwriter,  being,  as 
they  stated,  unanimously  of  opinion  "  that  the  concealment 
of  the  intention  to  go  to  St.  Domingo  vitiated  the  policy." 
Lord  Kenyon,  Ashurst,  J.,  and  Grose,  J.,  supported  the 
verdict  on  the  ground  of  conoealment ;   they  thought  the  oir- 

(t)  See  2  Emerigon,  o.  xiii.  s.  11,  Voyage  entierement  rompu  avant  le 
depart.  See  also  the  very  lucid  commentary  of  M.  Eatrangin  on  Pothier, 
Appendix,  o.  v.  s.  3,  p.  471. 
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eumstance,  "  that  the  discretion  of  the  captain  had  been  taken  Sect.  389. 
away,". ought  to  have  been  oommunicated.  Lawrence,  J., 
thought  this  ground  not  tenable.  Had  the  ship  been  lost 
before  reaching  the  dividing  point  of  the  three  tracks,  he 
should  have  held  the  underwriters  bound,  on  the  ground  that 
there  would  then  have  been  only  an  intention  to  deviate ;  as 
she  was  lost  after  passing  that  point,  he  thought  them  dis- 
charged, and  on  the  following  ground : — "  When  the  ship 
came  to  the  dividing  point  she  was  subjected  to  a  risk,  for 
which  the  underwriters  did  not  make  themselves  responsible, 
for  at  that  moment  they  were  entitled  to  have  the  benefit  of 
the  captain's  judgment,  whether  he  would  go  to  the  north  or 
to  the  south"  (u). 

390.  In  proceeding  to  examine  more  in  detail  the  various  Cases  of 
decided  oases  by  which  the  doctrine  of  deviation  has  been  gpectiveof  the 
illustrated  in   English  jurisprudence,  we  will  confine  our  f^^^ 
attention,  in  the  first  instance,  to  those  instanoes  of  deviation  touch  md 
which  consist  in  a  local  divergence  from  the  direct  course  of 
the  voyage,  and  do  not  specially  turn  on  the  construction  of 
the  olauses  giving  a  liberty  "  to  touch,  stay,  or  trade." 

In  the  absence  of  any  usage  or  stipulation  to  the  oontrary,  In  the  absence 
the  oon tract  is  invariably  understood  to  be  that  the  ship  the  snip  must 
should  proceed  from  one  terminus  of  the  voyage  insured  to 
the  other,  in  a  direct  course,  with  all  due  expedition,  and 
without  touching  at  any  interjacent  port,  or  pursuing  any 
intermediate  adventure.  Anything  that  she  does  to  the 
contrary  of  this  without  such  justification  as  shall  be  oon- 


gail  direct. 


(«)  Middlewood  v.  Blakes  (1797), 
7  T.  R.  162.  For  an  elaborate  dis- 
cussion of  this  case,  see  2  Duer  on 
Ins.  pp.  491 — 498.  Judge  Duer 
considers  that  the  case  cannot  be  put 
as  one  of  deviation.  He  says  that 
the  majority  in  the  Court  of  King's 
Benoh  placed  their  decision  upon  the 
true  ground  ;  but  also  considers  that 
the  case  may  be  put  on  the  ground 
of  change  of  risk;  for  "where  the 


master  is  bound  to  deviate,  the 
voyage  on  whioh  he  sails  is  different 
in  its  very  inception  from  that  whioh 
the  policy  describes  and  is  meant  to 
cover"  (p.  497).     "  I  confess,"  says 

Arnould,  "  it  appears  better,  on  the 

whole,  to  rest  the  decision  where  the 

majority  of  the  Court  put  it,  on  the 

ground  of  concealment."     2nd  ed. 

vol.  i.  p.  408,  n. 
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Effect  of 
usage. 


Sect.  890.  sidered  hereafter,  or  without  leave  expressly  given  in  the 
polioy,  however  trifling  in  extent  or  duration,  is  a  fatal 
deviation,  although  the  ship  afterwards  return  to  her  proper 
course  without  having  sustained  the  slightest  damage  in 
consequenoe  of  having  thus  departed  from  it  (y). 

391.  Where,  however,  by  the  usage  of  trade  it  is  customary 
in  the  course  of  the  voyage  insured  to  stop  at  interjacent 
ports,  though  out  of  the  direct  oourse,  it  is  no  deviation  to 
stop  there,  though  leave  for  that  purpose  be  not  expressly 
reserved ;  for,  upon  the  principles  already  developed,  such 
stopping  is  considered  to  be  a  regular  part  of  the  voyage 
insured,  and  to  have  been  contemplated  by  the  parties  to  the 
policy.  But  for  this  purpose  the  usage  must  be  precise,  clear, 
and  established.  Thus,  when  all  ships  sailing  through  the 
Sound  had  to  stop  at  Elsinore  to  pay  the  Sound  dues,  this 
was  no  deviation,  though  no  liberty  so  to  stop  was  reserved 
in  the  polioy  (s). 

But  a  stoppage  at  the  Isle  of  Man  by  a  ship  insured  from 
Liverpool  to  the  West  Indies  was  held  not  to  be  justified  by 
proof  that  ships  insured  on  that  voyage  had  occasionally,  but 
not  customarily,  stopped  there  before  (a).  So  in  the  United 
States,  two  instances  of  stopping  at  an  intermediate  port,  not 
named  in  the  polioy,  by  other  ships  engaged  in  the  same  trade 
was  held  inadequate  to  prove  a  usage  or  justify  a  departure 
from  the  direct  course  (b). 

On  the  same  principle,  in  the  East  India  and  Newfoundland 


(y)  Fox  v.  Black  (1767),  2  Park, 
620  ;  Townson  v.  Q-uyon  (temp.  Lord 
Mansfield),  ibid.;  Clason  v.  Simmonds 
(1741),  cited  6  T.  R.  533;  Parr  v. 
Anderson  (1805),  6  East,  20 ;  3  Kent, 
Com.  312.  Phillips  says  (vol.  i. 
s.  989)  that  the  law  does  not  regard 
such  inconsiderable  circumstances  as 
"a  delay  of  an  hour,  or  a  devia- 
tion of  a  mile."  There  is  much  to 
be  said  in  favour  of  his  rule,  but 
his  statement  is  not  borne  out  by 
the  authorities.      Even  if  the  rule 


il  De  minimis,"  &c,  can  be  applied 
in  questions  of  deviation,  it  must  be 
remembered  that  a  deviation  which 
may  be  of  no  importance  in  the  case  of 
a  steamer  may  greatly  affect  the  voy- 
age of  a  sailing  ship.  See  post,  s.  560. 
(z)  Cormack  v.  Gladstone  (1809),  1 1 
East,  347. 

(a)  Salisbury  v.  Townson,  Millar, 
Ins.  418. 

(b)  Martin  v.  Delaware  Ins.  Go. 
(1808),  2  Wash.  B.  254  ;  Condy's 
Marshall,  186,  n. 
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trades  it  was  repeatedly  held  to  be  no  deviation  to  engage  in  Sect.  891. 
intermediate  voyages,  although  no  liberty  was  given  in  the 
policy  so  to  do  (c).  In  fact,  where  the  termini  only  of  the 
voyage  insured  are  indicated  by  the  policy,  and  the  parties  to 
the  contract  have  done  nothing  else  towards  indicating  its 
course,  the  sole  guide  in  determining  what  that  course  should 
be  is  mercantile  usage ;  and  nothing  can  be  considered  a 
deviation  which  only  follows  that  course  which  usage  has 
sanctioned. 

392.  Where,  however,  the  polioy  itself,  besides  indicating  Where  the 

Dolicv 

the  termini  of  the  voyage,  contains  any  directions  as  to  the  expressly  ex- 
course  which  the  ship  shall  take  in  sailing  between  them,  ££££* 
such  directions  must  be  followed  with  the  most  scrupulous  with  the 

.       twage. 

and  literal  exactness,  and  the  slightest  failure  to  comply  with 
them  will  amount  to  a  fatal  deviation. 

Hence,  where  liberty  is  given  in  the  polioy  to  touch  at  any 
one  specified  intermediate  port,  it  will  be  a  deviation  to  put 
into  any  other  than  that  named  in  the  policy,  though  calling 
at  such  port  may  be  sanctioned  by  usage  apart  from  the 
polioy,  and  though  neither  the  risk  nor  premium  would  have 
been  increased  had  such  port  been  substituted  for  that  named 
in  the  clause.     Expressio  unius  est  exclusio  alteriux. 

It  seems  to  have  been  usual  for  vessels  sailing  from  Carron  Elliott  v. 
for  Hull,  in  going  down  the  Frith  of  Forth,  to  touch  at 
different  places  for  the  purpose  of  taking  in  and  delivering 
goods,  particularly  at  Burrowstowness,  Leith  and  Morrison's 
Haven.  A  merchant  desirous  of  insuring  goods  on  a  voyage 
from  Carron  to  Hull  directed  his  broker  to  effect  an  insurance 
with  liberty  in  the  policy  "  to  call  as  usual "  (which  would 
have  enabled  the  ship  to  touch  at  all  or  any  of  the  three 
places  above  mentioned) ;  instead  of  this  the  broker,  contrary 
to  the  directions  of  the  merchant,  and  without  his  knowledge, 

(e)  As  to  the  East  Indian  trade,  v.  Hunter  (1786),  1  Park,  105;  1 
see  Salvador  v.  Hopkins  (1765),  3  Marshall,  Ins.  274.  As  to  the  New- 
Burr.  1707 ;  Gregory  v.  Christie  fonndland  trade,  see  Vallanoe  v. 
(1784),  3  DougL  419  ;  1  Park,  104  ;  Dewar  (1808),  1  Gamp.  503  ;  Ougier 
1  Marshall,  Ins.  273 ;  Farquharson  v.  Jennings  (1800),  ibid.  505,  n. 
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Sect.  892.  insured  them  from  "  Carron  to  Hull,  with  liberty  to  call  at 
Leith."  The  premium  was  the  same  as  though  the  general 
liberty  to  call  as  usual  had  been  inserted  in  the  polioy. 

The  ship  on  her  voyage  passed  by  Leith,  but  put  into 
Morrison's  Haven,  and  afterwards,  without  damage,  got 
safe  again  into  the  direct  course  of  the  voyage  from  Carron  to 
Hull,  and  had  been  proceeding  on  such  course  for  about  a 
day,  when  she  was  overtaken  by  a  storm  and  wrecked,  with  a 
total  loss  of  the  cargo. 

The  Scotch  Courts,  upon  this  state  of  facts,  decreed  that 
the  underwriters  should  pay  the  loss,  but  the  House  of  Lords 
reversed  their  judgment,  on  the  ground  that  putting  into 
Morrison's  Haven,  under  a  polioy  which  contained  no  liberty 
so  to  do,  but,  on  the  contrary,  gave  express  permission  to  put 
into  another  named  port,  was  a  deviation,  discharging  the 
underwriters  from  all  further  liability  (d). 

When  the  393.  Where  a  ship  is  insured  on  a  voyage  to  "  ports  of  dis- 

ship  must 

take  ports  in  charge,"  which  are  not  specifically  named  in  the  polioy,  the 
geographical  gGnsral  principle  is,  that  the  ship  must  visit  such  ports  in  the 
order.  geographical  order  of  their  distanoe  from  the  tertninm  a  quo, 

or  port  of  departure. 
Claeon  ▼.  Thus  where  a  ship,  insured  on  a  voyage  "  from  London  to 

her  ports  of  discharge  within  the  Straits  (of  Gibraltar)  as  high 
as  Messina,"  sailed  on  her  voyage,  with  a  freight  for  Mar- 
seilles, but  with  instructions  to  go  also  to  Genoa,  Leghorn 
and  Naples,  and  on  arriving  off  Marseilles,  her  first  port  of 
discharge  in  geographical  order,  was  prevented  by  contrary 
winds  from  putting  in  there,  and  therefore  proceeded  first  to 
Genoa  and  then  to  Leghorn,  from  which  latter  place  she  was 
making  her  way  back  to  Marseilles,  when  she  was  captured ; 
a  special  jury  found  this  sailing  back  to  Marseilles  to  be  a 
deviation,  which  determined  the  polioy  from  the  moment  of 
her  leaving  Leghorn  (e). 

(d)  Elliott  v.  Wilson   (1776),  4      T.  R.  533,  in  notu.    The  ship  had 
Brown's  P.  Gases,  470.  also  put  in  at  Falmouth  to  load  tin, 

(e)  Clason  v.  Simmonds  (1741),  6      whioh  was  also  contended  to  be  a 
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394.  If,  however,  the  several  successive  ports  of  discharge    Sect.  894. 
are  specifically  named  in  the  policy,  then,  upon  the  principle  When  the 

T)OllCV 

already  stated,  it  will  be  a  deviation  if  the.ship  does  not  visit  determine* 
such  ports  in  the  precise  order  in  which  their  names  occur  in  ^j  °JJ^  ** 
the  policy, 'whether  that  be  the  geographical  order  or  not, 
unless,  indeed,  long  and  uniform  usage  have  established  a 
different  course. 

Thus:  A  ship,  insured  on  a  voyage  "at  and  from  Fisherow  Beatson  *. 
to  Gottenburg,  and  back  to  Leith  and  Cockenzie,"  was  on  her 
homeward  passage,  with  goods  on  board  both  for  Leith  and 
Cockenzie  (/).  Cockenzie  lies  nearer  to  Gottenburg  than 
Leith,  and  is  about  a  mile  and  a  half  out  of  the  direct  course 
between  the  two ;  there  appeared  to  be  no  settled  course  of 
trade  as  to  the  order  of  calling  at  the  two  places  on  such  a 
voyage  as  this.  The  ship  put  first  into  Cockenzie,  and  in 
coming  out  was  stranded  and  lost.  Upon  these  faots  the 
Court  held  that,  as  the  termini  of  the  intended  voyage  were 
in  terms  described  in  the  policy,  and  as  there  was  no  regular 
and  settled  course  known  to  all  traders  different  from  that  so 
described,  the  ship  was  guilty  of  a  deviation  by  putting  first 
into  Cockenzie,  and  the  underwriter  was  discharged  from  his 
liability  (y ) . 


deviation,  and  bo  held  by  the  Chief 
Justice  ;  in  fact,  it  appears  very 
doubtful  on  what  precise  ground  the 
case  was  decided.  See  1  Phillips  on 
Ins.  s.  1010.  Sir  Vicary  Gibbs  puts 
it  on  the  ground  that  the  assured 
had  fixed  upon  Genoa  for  his  port  of 
discharge  by  passing  Marseilles  and 
proceeding  to  Genoa ;  and  that, 
having  done  60,  the  ship  was  not 
warranted  in  returning  to  a  port  she 
had  once  passed,  but  was  bound  to 
take  the  remaining  ports  in  the 
order  of  their  succession.  Andrews 
v.  Mellish  (in  error)  (1814),  6  Taunt. 
502. 

(/)  See  Lord  EUenborough's  re- 
marks on  this  case  in  Marsden  v. 


Beid  (1803),  3  East,  677. 

(ff)  Beatson  v.  Haworth  (1796),  6 
T.  R.  531 ;  see  also  Marsden  v.  Beid 
(1803),  3  East,  571,  577.  Perhaps 
a  better  ground  than  deviation  on 
which  to  support  the  decision  is  that 
Cockenzie  was  the  final  port  of 
destination,  and  that  the  risk  termi- 
nated on  arrival  there  whether  or 
not  Leith  had  been  visited  on  the 
way.  Phillips  suggests  (vol.  i. 
s.  1012)  that  in  such  a  case,  con- 
sidering the  relative  position  of  the 
ports  to  each  other  and  to  the  port 
of  departure,  the  order  in  which  they 
are  visited  should  be  regarded  as 
indifferent.  He  considers  it  absurd 
that,  even  where  there  is  no  usage, 
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role. 


Sect.  894.       It  is  not,  however,  necessary  that  a  ship  thus  insured  to 

A  ship  insured  several  successive  named  ports  of  discharge,  should  sail  to  all 

ports  need  not  the  ports  so  named.     She  may  omit  any  or  only  sail  to  one  ; 

visit  them  all.  ^e  only  limitation  is,  that  if  she  visits  more  than  one,  she 

must  take  them  in  their  due  order.     Thus,  where  a  ship  was 

insured  "  from  Liverpool  to  Palermo,  Messina  and  Naples," 

Lord  Ellenhorough  held  the  true  construction  of  the  insurance 

to  be  that  the  assured  might  drop  any  of  the  plaoes  named, 

but  that  if  he  went  to  more  than  one  he  must  take  them  in 

the  order  named  in  the  policy  (h). 

Generally  speaking,  therefore,  where  there  are  several  ports 
of  discharge,  the  ship  must  take  them  either  in  the  order  in 
which  they  are  named  in  the  policy,  or,  if  not  named,  then  in 
the  geographical  order  of  their  distance  from  the  port  of 
departure.  If,  however,  long  and  uniform  usage  have  estab- 
lished a  different  order,  there  can  be  little  doubt  that  the 
geographical  order  would  be  disregarded  and  the  other 
observed.  It  has  been  even  intimated  (though  this  appears 
more  doubtful)  that  the  order  fixed  by  usage  overrules  that 
specified  in  the  policy  (t). 

395.  In  all  cases  the  ports  must  be  visited  in  the  direot 
ieee justified  course  of  the  voyage  insured;  and,  generally  speaking,  it 
e  P01"7*  will  be  a  deviation,  after  having  once  touched  at  one  of  such 
ports,  to  revisit  it  or  to  sail  backwards  and  forwards  from  one 
to  the  other,  unless  express  liberty  for  that  purpose  be 
inserted  in  the  policy  (£),  or  unless  it  appear  from  the  terms 
of  the  policy  that  the  purposes  of  the  voyage  as  described 
necessarily  involves  such  a  liberty  (/). 

Thus,  in  the  United  States  a  ship  insured  on  a  West  India 


To  revisit  is  to 
deviate,  un- 
less justified 


it  should  in  all  cases  be  necessary  to 
follow  either  the  geographical  order 
or  the  order  in  the  policy. 

(h)  Marsden  v.  Reid  (1803),  3 
East,  572.  Same  rule  in  the  United 
States.  See  Kane  v.  Colombian  Ins. 
Co.  (1807),  2  Johnson,  B.  264 ;  and 
see  other  oases  illustrating  the  same 
point,  cited  1  Phillips,  Ins.  s.  1010, 


(»)  Beatson  v.  Haworth  (1796),  6 
T.  B.  631 ;  Gairdner  v.  Senhouse 
(1810),  3  Taunt.  16.  See  the  Marine 
Insurance  Bill,  1899,  s.  48  (2). 

(k)  Gairdner  v.  Senhouse  (1810),  3 
Taunt.  16. 

(0  Mellish  v.  Andrews  (1813),  2 
M.  &  S.  27 ;  8.  C.  (1814),  5  Taunt. 
496,  in  error. 
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voyage  to  any  one  of  the  islands,  "  and  a  market,"  was  held    Sect.  895. 
to  be  justified  in  seeking  a  market  at  the  different  islands, 
without  regard  to  their  geographical  order,  and  even  in 
touohing  at  the  same  port  once  and  again,  if  done  with  the 
bond  fide  intention  of  finding  a  market  (m). 

396.  Where  a  ship  is  insured  "at  and  from"  some  one  Polio?  from  a 
named  port  of  departure,  and  "  other  port  or  ports,"  to  a  J^nus,  ^ 
fixed  terminus,  it  depends  entirely  on  the  language  of  the  ^Jj^??^  t 
olause  and  the  true  construction  of  the  polioy,  whether  it  be  named. 
a  deviation  for  the  ship  to  depart  from  the  direct  course 
between  the  first-named  port  of  departure  and  the  terminus 
ad  quern  for  a  purpose  connected  with  the  main  object  of  the 
voyage  insured. 

Thus,  a  ship  insured  on  a  homeward  voyage  "  at  and  from  Bragg  p. 
Martinique  and  all  or  any  of  the  other  West  India  Islands  to  erson' 
London,"  sailed  to  take  in  her  cargo  at  St.  Domingo,  a  place 
very  wide  of  the  direot  oourse  of  a  voyage  from  Martinique 
to  London ;  this  was  yet  held  to  be  no  deviation :  "  For  in 
order  to  make  it  so,"  said  Sir  J.  Mansfield,  "  you  must  read 
the  insurance  to  be,  not  at  and  from  Martinique  and  all  or 
any  other  of  the  West  India  Islands,  but  'at  and  from 
Martinique  and  such  of  the  West  India  Islands  as  lie  between 
Martinique  and  London ' "  (n). 

So  it  was  held  no  deviation  for  a  ship  insured  "  at  and  Lambert  v. 
from  Pernambuco  or  any  other  port  or  ports  in  the  Brazils,  to 
London,"  after  touohing  at  Pernambuco,  and  finding  no 
cargo  there,  to  sail  to  St.  Salvador,  another  port  in  the 
Brazils,  in  order  to  obtain  one,  although  St.  Salvador  lies  500 
miles  to  the  south  of  Pernambuco,  and  therefore  in  a 
direction  opposite  to  the  oourse  from  Pernambuco  to  London. 
Gibbs,  C.  J.,  said  that  if  the  insurance  had  been  at  and 
from  Pernambuco  or  any  other  port  in  the  Brazils,  there 
might  have  been  something  in  the  objection,  as  it  might  then 

(m)  Deblois   r.    Ooean  Ins.    Co.  (  }  B  Anderson  (1812),  4 

(1836),   16   Pick.    R.   308.      See   1  v  '       w  v        " 

Phillips,  Ins.  s.  1014.  Tftunt'  229' 
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Sect.  806.  have  been  contended  that,  by  electing  Pernambuoo  as  the  port 
of  loading,  the  assured  could  not  go  to  another  without  a 
deviation ;  but  that  the  alternative  being,  any  other  port  or 
ports,  there  must  have  been  «n  intention  of  sending  her  to 
more  than  one  (0). 
ABhlejr  v.  A  ship  was  insured  "  at  from  Liverpool  to  ports  and  places 

in  China  and  Manilla,  all  or  any,  during  the  ship's  stay  there 
for  any  purposes,  and  from  thenoe  to  her  port  or  ports  of 
calling  and  discharge  in  the  United  Kingdom."  The  ship 
sailed  from  Liverpool  for  the  coast  of  China,  discharged  part 
of  her  outward  cargo  at  the  Chinese  port  of  Tonghoo,  and 
proceeded  to  Manilla,  where  she  discharged  the  residue.  At 
Manilla,  finding  freights  low,  the  captain  took  on  board  only 
a  tenth  part  of  a  cargo  and  sailed  back  for  Tonghoo  with  the 
intention  of  there  completing  his  homeward  cargo  and  sailing 
thence  direct  for  England,  but  on  this  passage  the  ship  was 
lost.  Tonghoo  is  quite  out  of  the  direct  course  from  Manilla 
to  England.  The  Court  of  Exchequer,  however,  held  this  to 
be  no  deviation,  for  the  words  "  from  thenoe  "  in  the  policy 
meant  not  "  from  Manilla  "  only,  but  applied  to  "  ports  or 
places  in  China  and  Manilla,  all  or  any  "  (/>). 

Port  and  397.  it  may  become  a  question,  under  a  policy  to  or  from 

ports— mean-  J  .  . 

wg  of.  "  port  A.  and  a  port  or  ports  in  B.,"  of  considerable  nicety, 

whether  a  particular  place  be  a  port  within  the  meaning  of 
the  policy,  so  as  to  excuse  what  would  otherwise  be  a  devia- 
tion. The  cases  show  that  usage  may  justify  the  application 
of  this  term  to  an  anchorage  in  an  open  roadstead,  though  it 
may  be  an  inconvenient  place  for  loading  or  discharging 
cargo  (q). 

Harrower  9.  Jn  one  cage  where  the  alleged  port  was  a  roadstead  or  bay 
formed  by  headlands,  and  open  to  the  east  and  north-east, 
without  any  other  artificial  formation  than  a  jetty  or  pier 
attached  to   a   slaughter-house,   and  vessels   loading   there 

(0)  Lambert  r.  Liddard  (1814),  5       &  W.  471 ;  affirmed  in  error,  1  Exch. 
Taunt.  480  ;  1  Marshall,  It.  149.  257  ;  S.  C.t  17  L.  J.  Exch.  135. 

(p)  Ashley  r.  Pratt  (1847),  16  M.  (q)  Bee  post,  s.  485. 
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were  obliged  to  lie  off  in  the  roadstead  a  quarter  of  a  mile  Sect.  397. 
from  the  jetty,  and  to  load  by  means  of  craft, — this  place, 
although  frequented  only  by  coasters  trading  to  Buenos 
Ayres,  and  not  at  all  by  vessels  loading  for  Europe,  and 
although  it  was  unknown  to  underwriters  as  a  place  of  load- 
ing, was  nevertheless  held  by  a  majority  in  the  Exchequer 
Chamber,  to  be  a  port  within  the  meaning  of  the  policy  (r). 

As  in  this  last  case  the  vessel  was  obliged  to  sail  back  to 
Buenos  Ayres  to  complete  her  cargo  and  obtain  her  clear- 
ances, it  was  argued  that  such  sailing  back  was  evidently  not 
contemplated  by  a  policy  "  from  a  port  or  ports  of  loading  to 
a  port  or  ports  of  oall  and  discharge  in  the  United  King- 
dom," and  consequently  was  a  deviation ;  but  the  Court  of 
Queen's  Bench  held  that  the  language  of  the  policy  per- 
mitted the  ship  to  go  from  port  to  port  and  back  to  the  same 
port  until  she  had  completed  her  cargo  (a). 

Every  thing,  in  these  cases,  depends  upon  the  meaning  of 
the  parties,  as  ascertainable,  first  from  the  terms  of  the  policy, 
and,  if  these  leave  the  matter  still  doubtful,  then  upon 
extrinsic  evidence. 

Thus,  where  a  ship  was  insured  "  at  and  from  her  port  of  Brown  v. 
loading  in  North  America  to  Liverpool,"  it  was  held  a  devia- 
tion for  the  ship,  after  having  taken  in  part  of  her  loading  at 
a  place  situated  in  one  creek  of  a  bay,  to  go  afterwards  to 
another  place,  lying  eight  miles  off,  on  another  creek  of  the 
same  bay,  to  take  in  the  rest ;  for  the  terms  of  the  policy 
clearly  showed  that  the  underwriter  did  not  mean  to  run  the 
risk  of  loading  the  ship  at  two  suoh  distant  places,  and  there 
was  no  evidence  to  show  that  the  two  places  were  considered 
by  the  mercantile  world  as  forming  parts  of  the  same  port  (t). 
If,  indeed,  the  ship  were  at  a  particular  quay  on  a  river,  as 

(r)  Harrowerr.  Hutchinson  (1870),  did   not   cover   a  voyage   back  to 

L.  R.  6  Q.  B.  584 ;  affirming  on  this  Buenos  Ayres.     The  other  Judges 

point  the  decision  of  the  Court  of  gave  no  decision  on  this  point,  the 

Queen's   Bench    (1869),    L.    B.    4  Court  holding^ unanimously  that  the 

Q.  B.  523.  policy  was  void  for  concealment. 

(«)  In  the    Exchequer  Chamber,  (0    Brown  v.  Tayleur  (1835),   4 

Cleaeby,  B.,  held  that  the  policy  A.  &  £.  241. 
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Sect.  897.  at  Liverpool,  and  merely  removed  to  another  quay,  a  mile  or 
two  off,  that  would  not  be  a  deviation,  for  there  the  ship 
would  be  all  the  time  at  one  port  or  place ;  but  it  is  a  devia- 
tion if  she  removes  to  a  different  town  or  different  place  of 
habitation,  which  might  itself  be  a  port  of  loading  (w). 

Deviation  in        398.  We  next  come  to  cases  of  deviation  decided  on  the 
the  clam**      construction  of  those  special  clauses  in  the  polioy,  by  which 


^JJI  Jq        liberty  is  given  to  the  ship  "  to  call,"  or  "  to  touch,"  or  "  to 


toudh  and  touch  and  stay,"  or  "  to  touch,  stay  and  trade,"  either  at  cer- 
tain specified  ports,  or  "  at  all  ports  whatsoever,  for  all  pur- 
poses whatsoever,"  &c. 

Classes  under       These  cases  are  generally  divisible  into  two  olasses. 

which  the  .  .  .  .        . 

cases  range  1st.  Those  in  which  the  question  is,  whether  the  ship  was 

Tefl*  justified,  under  the  policy,  in  originally  putting  into  the  port 
at  all ;  and  this  question  mainly  turns  upon  the  two  follow- 
ing points,  viz. : — (a)  Was  the  port  one  which,  on  the  true 
construction  of  the  policy,  was  within  the  course  of  the 
voyage  as  contemplated  by  the  parties  P  (b)  If  so,  was  the 
purpose  for  which  it  was  visited  connected  with,  and  in 
furtherance  of,  the  main  scope  and  object  of  the  adventure  P 

2ndly.  Supposing  the  ship  to  have  been  thus  justified  in 
originally  visiting  the  port,  as  nothing  which  she  does  during 
the  period  of  her  lawful  stay  there,  though  foreign  to  the 
purposes  of  the  adventure,  and  not  specifically  permitted  by 
the  policy,  will  be  held  to  discharge  the  underwriter,  unless 
it  substantially  varies  the  risk ;  the  only  question  is,  whether 
the  trading,  &o.  at  such  port  has,  in  fact,  varied  the  risk 
originally  assumed  by  the  underwriter  P 

Formerly  the       399.  Formerly,  it  appears  to  have  been  supposed  that  a 

the  clauses  °  fiF^t  deal  turned  on  the  exact  words  of  the  clauses,  without 

Were,deraa7     reference  to  the  real  scope  and  purpose  of  the  adventure,  as 

discoverable  from  the  whole  language  of  the  polioy.     Thus,  a 

liberty  "  to  touch  "  was  supposed  to  have  a  different  meaning 

from  a  liberty  "  to  touch  and  stay  " ;  and  a  ship,  insured 

(u)  Per  Patteson,  J.,  Brown  v.  Tayleur  (1835),  4  A.  &  E.  249. 
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under  a  policy  containing  only  the  former  clause,  was  con-    Sect.  899. 

sidered  to  have  no  power  thereby  conferred  on  her  of  trading 

in  the  port  at  which  she  had  touched,  though  such  trading 

was  obviously  contemplated  as  part  of  the  adventure  (x). 

The  Courts,  however,  conformably  to  the  good  sense  of  the  Present  role. 

matter,  now  hold  that  the  liberty  conferred  by  these  words 

must  depend  upon  the  real  object  which  the  parties  had  in 

view  when  they  inserted  the  clause  in  the  policy. 

Thus,  in  the  oase  of  a  ship  insured  "  at  and  from  Madeira  Urquhart  r. 
to  Santos,  with  liberty  to  touch  at  the  Cape  de  Verd  Islands," 
where  it  appeared  from  communications  made  to  the  under- 
writers, before  effecting  the  policy,  that  the  parties  intended 
the  ship  to  take  in  salt  at  one  of  the  Cape  de  Yerd  Islands, 
she  was  held  entitled  to  do  so  under  the  mere  liberty  to 
touch  there  (y). 

So,  where  a  ship  was  insured  from  "  Antigua  to  England,"  Metcalfe  *. 
with  an  extensive  "  liberty  to  touch  "  at  all  or  any  of  the 
West  Indian  Islands,  Gibbs,  C.  J.,  held  that  as  the  main 
object  of  the  voyage  plainly  appeared  to  be  that  the  ship 
should  go  about  from  island  to  island  seeking  freight,  the 
bare  liberty  "  to  touch  "  included  a  liberty  to  stay  and  take 
goods,  and  therefore  that  the  ship's  remaining  two  months  at 
one  of  the  islands  waiting  for  a  cargo  was  no  deviation  (s). 

In  short,  wherever  it  appears  to  have  been  clearly  con- 
templated by  the  parties,  or  necessary  to  the  purposes  of  the 
voyage  insured,  that  the  ship  should  trade  where  she  has 
liberty  merely  to  touch,  her  doing  so  will  not  be  deemed  a 
deviation. 


400.  We  now  revert  to  our  classification  of  the  oases  ill  us-  What  ports 
trative  of  these  principles  of  interpretation,  and  first  take  ^ted}  and 
those  in  which  the  question  is  whether  the  ship  was  origi-  for  wnat 
nally  guilty  of  a  deviation  in  visiting  or  staying  at  any  given 
port. 


(x)  Urquhart  «.  Bernard  (1809),  1  (y)  Urquhart  v.  Bernard  (1809),  1 

Taunt.  450,  455,  where  Sir  J.  Mans-  Taunt.  450. 

field  said  he  oould  not  find  the  dis-  (z)    Metcalfe  v.  Parry    (1814),   4 

tinotion  anywhere  defined.  Camp.  123. 
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Sect.  400*  Whatever  may  be  the  language  of  the  clause,  or  however 
Present  rule,  extensive  its  terms,  it  cannot  convey  a  liberty  of  touching  at 
any  port  out  of  that  which,  on  the  true  construction  of  the 
policy,  appears  to  have  been  the  understood  course  of  the 
voyage,  nor  of  putting  into  any  port  within  the  limits  of  the 
voyage  for  purposes  unconnected  with  the  real  objects  of 
the  adventure  (a). 

The  true  points  of  inquiry,  then,  are — 1st.  Was  the  port 
at  which  the  ship  touched  a  port  in  the  course  of  the  voyage 
as  understood  by  the  parties  P  2nd.  Was  the  purpose  for 
which  she  so  touched  there  bond  fide  connected  with  the  main 
object  of  the  adventure  P 


In  general 
only  ports  in 
the  direct 


401.  Unless,  upon  the  true  construction  of  the  polioy,  it 
appears  manifest  that  the  parties  had  a  different  meaning,  it 
^ted.111*^  may  b®  taken  as  a  general  rule  that  a  liberty  to  touch  and 
stay,  though  conceived  in  very  extensive  terms,  can  only 
confer  a  power  of  visiting  such  ports  as  lie  in  the  usual  and 
direct  course  between  the  termini  of  the  voyage  insured  (b). 
This  inference  is  insurmountably  strong  if  there  be  anything 
in  the  language  of  the  polioy  expressly  favouring  such  an 
interpretation. 

Thus,  a  ship  was  insured  on  an  East  Indian  voyage,  "  out 
and  home,"  "  with  liberty  to  touch  in  the  outward  or  home- 
ward-bound voyage  at  the  Isles  of  France  and  Bourbon,  and 
at  all  or  any  other  place  or  places  what  or  wheresoever " ; 
and  with  a  stipulation  "  that  it  should  be  lawful  for  the  said 
ship  in  this  voyage  to  touoh  and  stay  at  any  ports  or  places 
whatsoever,  as  well  on  this  side  as  on  the  other  side  of  the 
Cape  of  Good  Hope,  without  being  deemed  a  deviation." 
Lord  Mansfield,  in  the  course  of  argument,  intimated  a  clear 
opinion  that  the  general  words  were,  by  the  expressions  "  in 


Lavabre*. 
Wilson. 


(a)  This  is  but  another  instance 
under  the  general  rule  which  re- 
strains the  effect  of  general  terms  to 
things  eju&dem  generis,  or  otherwise 
to  matters  of  a  tenor  consistent 
with  the  context. 

(b)  In  cases  on  charter-parties  it 


has  been  held  that  a  deviation  clause, 
however  wide  its  terms,  must  be 
construed  with  reference  to  the  main 
object  of  the  contract.  See  Marget- 
son  t>.  .Glynn,  [1893]  A.  C.  356; 
and  Leduo  v.  Ward  (0.  A.)  (1888), 
20  Q.  B.  D.  476. 
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the  outward  and  homeward-bound  voyage,"  and  "  in  this    Sect.  401. 
voyage,"  qualified  and  restrained  so  as  to  mean  "  all  plaoes 
whatsoever  in  the  usual  course  of  the  voyage  to  and  from  the 
places  mentioned  in  the  policy  "  (c). 

Upon  the  same  principle,  where  a  ship  was  insured  "  at  Hogg  *. 
and  from  Lisbon  to  a  port  in  England,  with  liberty  to  oall  at 
any  one  port  in  Portugal  for  any  purpose  whatever,"  Lord 
Kenyon  was  of  opinion  that  the  liberty  given  by  this  polioy 
must  be  confined  to  ports  to  the  northward  of  Lisbon,  and  in 
the  direct  course  of  a  voyage  thenoe  to  England ;  and  he  held 
accordingly  that  the  ship  was  guilty  of  deviation  in  sailing  to 
Faro,  a  port  to  the  southward  of  Lisbon,  although  she  sailed 
there  to  complete  her  cargo — a  purpose  connected  with  the 
voyage  insured  (d). 

So,  where  a  ship  was  insured  "  at  and  from  Africa  to  the  Ranken  *. 
Canaries,  Madeira  and  Lisbon,  with  liberty  to  touoh,  stay 
and  trade  at  all  ports,"  &o.  "  in  the  voyage,"  it  was  held  that, 
after  having  onoe  moored  at  anchor  for  twenty-four  hours  in 
a  port  in  Africa,  so  as  to  give  an  inception  to  the  risk,  she 
could  not  then  proceed  to  the  southward,  but  only  northward, 
towards  Europe,  the  object  being  only  to  protect  deviations 
in  the  direct  course  of  the  voyage  insured  (e). 

So,  where  a  ship  was  insured  "  at  and  from  London  to  Gairdner  v. 
Trinidad  and  the  Spanish  main,"  with  liberty  "  to  oall  at  all 
or  any  of  the  West  Indian  Islands  and  Settlements,"  Sir  J. 
Mansfield  expressed  a  clear  and  undoubted  opinion  that  this 
liberty  of  calling  must  be  confined  to  places  taken  in  the 
direct  and  customary  course  between  the  termini  of  the  voyage 
insured,  and  therefore  could  not  be  held  to  protect  the  ship, 


(<?)  Lavabre  v.  Wilson  (1779),  1 
Dougl.  284. 

(d)  Hogg  v.  Horner  (1797),  2 
Park,  626 ;  1  Marshall,  184.  Arnoald 
(2nd  ed.  toL  i.  p.  420)  calls  this 
"  certainly  a  strong  decision,"  but 
it  is  in  accordance  with  the  tenor  of 
modern  decisions.  In  the  case  of 
Ashley  v.  Pratt  (1847),  16  M.  &  W. 


471 ;  1  Exch.  257,  which  he  appears 
to  consider  as  of  a  contrary  effect,  it 
must  be  remembered  that  the  words 

of  the  polioy  were  peculiarly  wide, 
and  were  construed  as  giving  pecu- 
liarly wide  powers  of  deviation. 

(*)    Ranken    v.    Reeve    (1814),   2 
Park,  627. 
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Sect.  401.  after  having  once  sailed  southward  as  far  as  Demerara,  in  then 
sailing  up  northward  to  Martinique  and  St.  Thomas's,  unless, 
indeed,  very  satisfactory  evidence  were  given  that  such  was 
a  customary  course  on  such  voyages  as  those  insured  in  this 
P°Hoy  (/). 


The  purposes 
of  the  voyage 
may  require 
a  wider  con- 
struction of 
the  clause. 


Bragg  v. 
Anderson. 


Metcalfe  r. 
Parry. 


402.  Where,  however,  upon  the  true  construction  of  the 
whole  policy,  it  plainly  appears  that  the  parties  could  not 
have  intended  to  give  this  limited  effect  to  these  clauses,  they 
will  be  held  to  confer  a  power  of  visiting  any  ports  within 
the  scope  of  the  policy,  although  they  may  lie  wide  of  the 
usual  and  direct  course  between  the  termini  of  the  voyage, 
and  even,  under  very  special  oiroumstances,  in  a  diametrically 
opposite  direction ;  provided  that  they  be  visited  for  some 
purpose  connected  with  the  prosecution  of  the  adventure  con- 
templated by  the  policy. 

Thus,  where  a  trading  ship  was  insured  on  a  homeward 
voyage  "  at  and  from  Martinique,  and  all  or  any  other  of  the 
West  Indian  Islands,  to  London,"  with  liberty  "in  that 
voyage  to  touch  and  stay  at  any  ports  or  places  whatever,"  it 
was  held  to  be  no  deviation  under  this  policy  for  the  ship, 
after  sailing  from  Martinique,  to  put  in  for  a  cargo  at  one  of 
the  West  Indian  Isles  (St.  Domingo),  which  lay  very  wide  of 
the  direct  course  of  the  voyage  from  Martinique  to  London. 
Mansfield,  C.  J.,  said,  "  There  is  no  getting  over  these  words ; 
instead  of  '  all '  you  must  substitute  the  words  i  some  of  the 
West  Indian  Islands,  such  as  lie  between  Martinique  and 
London/     That  would  make  quite  a  new  agreement "  (g). 

So,  where  a  ship  was  insured  "  at  and  from  Antigua  to 
England,  with  liberty  to  touch  at  all  or  any  of  the  West 
Indian  Islands,  Jamaica  included";  and  the  ship,  in  order  to 


(/)  Gairdner  v.  Senhouse  (1810), 
3  Taunt.  16. 

(ff)  Bragg  v.  Anderson  (1812),  4 
Taunt.  229  ;  see  also  Lambert  v. 
Liddard  (1814),  6  Taunt.  480.  In 
the  case  of  Violett  v.  Allnutt  (1811), 
3  Taunt.  419,  the  ship  put  into  Pen- 


zance, where  she  had  express  liberty 
given  her  "to  touch  for  any  pur- 
pose whatever,"  in  order  to  complete 
her  cargo,  and  was  afterwards  lost 
there  while  waiting  for  a  wind :  the 
Court  were  clear  this  was  no  devia- 
tion. 
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complete  her  homeward  cargo,  put  into  St.  Kitts,  which  lies  Sect.  402. 
wide  of  the  direct  course  of  the  voyage  from  Antigua  to  Eng- 
land ;  it  was  contended  that  this  was  a  deviation ;  hut  Gibbs, 
C.  J.,  ruled  decisively  that  it  was  not,  for,  by  including 
Jamaica,  which  lies  at  least  500  miles  wide  of  the  direct 
course  of  the  voyage  from  Antigua  to  England,  it  plainly 
appeared  to  be  the  meaning  of  the  parties  that  the  islands 
might  be  touched  at  without  regard  to  their  lying  on  or  off 
such  direct  course,  and  that  the  ship  was  to  go  about,  if 
necessary,  from  island  to  island,  for  the  purpose  of  seeking 
freight  (A). 

403.  Many   instances   oocurred,   during  the    pressure  of  Baltio  risks  in 
Napoleon's  Continental  system,  of  a  liberal  interpretation  of  Napoleon's 
such   clauses  in  those   adventures  generally  called  "Baltic  ByBtem. 
risks :"  not  because  the  Courts  in  such  cases  were  guided  by 
any  peculiar  principles  of  interpretation,  but  because  the 
troubled  and  shifting  nature  of  our  relations  with  the  dif- 
ferent ports  in  the  Baltic,  under  the  political  oircumstances  of 
the  time,  was  such  as  to  render  the  voyages  then  insured  for 
those  seas  more  vague  in  their  objects  and  less  definite  in 
their  limits. 

Goods  were  insured  "  at  and  from  London  to  any  port  or  Rucker*. 

.  r  Allnutt. 

ports  in  the  Baltic,  backwards  and  forwards,  &c,  with  leave 
to  touch  and  stay  at  any  ports  or  places  for  all  purposes 
whatever ;"  and,  by  another  clause,  "  particularly  with  leave 
to  wait  for  information  off  any  ports  or  places."  The  ship 
went  into  the  port  of  Carlshamn  to  wait  for  information; 
while  there  an  embargo  was  laid  on  her,  and  the  goods  were 
seized  and  confiscated.  At  the  trial  Lord  Ellenborough  inti- 
mated an  opinion  that  the  words  reserving  liberty  to  wait  off 
any  port  for  information  abridged  the  liberty  of  "  touching 
and  staying  for  all  purposes,"  and  the  jury  accordingly 
found  for  the  underwriters.'  On  motion  for  a  new  trial  Lord 
Ellenborough  altered  his  view  of  the  case,  and,  with  the  con- 

(A)    Metcalfe  v.  Parry  (1814),  4      questioned.      See   also   Barclay   r. 
Camp.  123.    This  decision  was  not      Stirling  (1816),  5  M .  &  S.  6. 

VOL.  I.  II 
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Sect.  403.  currenoe  of  the  Court,  directed  a  new  trial,  principally  on  the 
ground  that  obtaining  information  as  to  the  political  state  of 
the  Baltic  ports  was  a  necessary  purpose  intimately  connected 
with  the  prosecution  of  such  a  voyage  as  that  which  was 
insured,  in  which  no  fixed  ports  of  discharge  were  named,  and 
the  ship  could  not  venture  to  proceed  to  any  without  first 
learning  whether  they  were  friendly  or  hostile  (t). 
Mellish  v.  So,  where  a  ship  was  insured  "  at  and  from  London  to  the 

ship's  discharging  port  or  ports  in  the  Baltic,"  with  liberty 
"  to  touch  at  any  port  or  ports  for  orders  or  any  other  pur- 
pose," it  was  held  no  deviation  for  the  ship,  before  she  had 
fixed  upon  her  port  of  discharge,  to  call  for  orders  twice  at  the 
same  port  (A*).  In  this  case,  as  Lord  Ellenborough  remarked, 
"  the  adventure  is  stated  to  be  a  voyage  all  over  the  Baltic, 
the  object  of  the  adventure  was  that  the  assured  should  call 
as  often  as  necessity  required,  and  there  is  nothing  in  the 
nature  of  the  thing  which  makes  calling  again  at  the  same 
port  absurd  or  contrary  to  what  may  be  presumed  to  have 
been  the  intention  of  the  parties  "  (/).  When  this  case  came 
before  the  Court  of  Error,  the  judgment  of  Lord  Ellen- 
borough  was  affirmed ;  but  Sir  Vicary  Gibbs,  who  delivered 
the  judgment  in  error,  laid  great  stress  on  the  point  that  no 
port  of  discharge  had.  been  fixed  on  when  the  ship  put  in  a 
second  time  for  orders ;  had  this  been  otherwise,  he  thought 
she  would  then  have  been  obliged  to  take  the  ports  in  their 
order  of  succession ;  as  it  was,  he  was  of  opinion  that,  under 
the  terms  of  the  policy,  "  the  assured  had  a  right  to  go  back- 
wards and  forwards  from  port  to  port  for  orders  as  to  his  port 
of  discharge  until  his  port  of  discharge  was  fixed  "  (m). 

(•)  Backer  *.  Allnutt  (1812),  15  (1812),  16  East,   312);   but  in  his 

East,  278.  judgment  in  2  M.  &  S.  he  states 

(k)  Mellish  v.  Andrews  (1813),  2  that  the  non-introduotion  of  these 
M.  &  S.  26.     On  the  former  trial  of  words  could  make  no  difference  under 
the  same  case  Lord  Eilenborough  ^  oironm8tances. 
thought  this  was  a  deviation,  espe- 
cially as  the  policy  did  not  oontain  W  2  M.  &  S.  34. 
the    words    "  backwards   and   for-  (m)  Andrews  t>.  Mellish  (in  error) 
wards",  (see   Mellish   «.  Andrews  (1814),  6  Taunt.  496. 
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404.  The  two  following  decisions  proceed  upon,  and  per-    Sect.  404. 
haps  in  some  degree  extend,  the  same  principle  : —  Other  case  of 

A  convict  ship  was  insured  on  a  voyage  "  at  and  from  liberty  to 
London  to  New  South  Wales,  and  at  and  from  thence  to  the  *?uc  * 
ship's  loading  port  or  ports  in  the  East  Indies,  Persia,  China,  Innes. 
or  elsewhere,  forwards  and  backwards,  and  backwards  and 
forwards,  as  well  on  this  side  as  on  the  other  side  of  the  Gape 
of  Good  Hope,  until  her  safe  arrival  at  her  final  port  of  dis- 
charge in  Great  Britain,"  with  leave  for  the  ship  "  in  the 
voyage  insured  to  proceed  and  sail,  to  touch  and  stay,  at  any 
ports  or  places  whatsoever  and  wheresoever,  and  for  any  pur- 
pose whatsoever,  without  being  deemed  a  deviation."  The 
ship,  after  arriving  at  New  South  Wales  and  discharging  her 
convicts  there,  sailed  in  ballast  to  Batavia,  where  she  took  in 
a  cargo  of  iron  for  Sourabaya,  sailed  to  that  port,  discharged 
her  iron  there  and  took  in  a  cargo  of  rice  for  the  Mauritius ; 
at  the  Mauritius  she  unloaded  part  of  the  rice,  intending  to 
load  there  a  cargo  of  cotton  for  England,  but,  being  on 
survey  found  unsea  worthy,  was  broken  up  there  and  sold. 

The  jury  found  at  the  trial  that  the  ship  had  not  touched 
at  too  many  places,  nor  stayed  there  an  unreasonable  time, 
but  had  pursued  the  usual  course  on  a  voyage  of  this  descrip- 
tion. The  defendant,  however,  contended  that  the  having 
touched  at  these  different  ports  for  the  purpose  not  only  of 
loading,  but  also  of  discharging  goods,  was  under  the  terms 
of  this  polioy  a  deviation,  but  the  Court  held  it  was  not 
so  (w).  Park,  J. :  "  The  terms  contained  in  the  policy  cannot 
be  more  general  and  extensive.  The  vessel  might  sail  and 
touch  at  any  ports  or  places  whatsoever,  for  any  purposes 
whatsoever.  Is  not  trading  a  purpose  P  If  an  underwriter 
enters  into  a  covenant  of  this  kind  it  is  his  own  fault." 

The  next  case  shows  that,  if  consistent  with  and  in  further-  Hunter  v. 
ance  of  the  general  purposes  of  the  voyage,  the  ship,  under  7' 

such  a  liberty,  will  be  justified  in  calling  and  taking  goods 

(m)  Armett  v.  Innes  (1820),  4  J.  B.  Moore,  160. 

n2 
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Sect.  404.    on  board  at  a  port  which  lies  even  directly  out  of  the  usual 
course  from  the  terminus  a  quo  to  the  terminus  ad  quern. 

A  merchant  here,  having  reason  to  expect  a  shipment  of 
goods  on  his  aocount  from  some  of  the  ports  of  the  Indian 
Archipelago,  without,  however,  knowing  of  what  nature  they 
were,  at  what  port  to  be  loaded,  or  by  what  ship  to  be  sent, 
effected  a  policy  on  goods  generally  on  board  of  some  one 
out  of  four  different  ships  named  in  the  policy  (with  leave  to 
declare  his  interest  more  particularly,  as  it  might  thereafter 
appear),  upon  a  voyage  "  at  and  from  Singapore,  Penang, 
Malacca,  and  Batavia,  all  or  any,  to  the  ship's  port  or  ports 
of  discharge  in  Great  Britain  or  Holland,"  &c,  "  with  leave 
to  touch,  stay,  and  trade  at  all  or  any  ports  or  places  whatso- 
ever and  wheresoever  in  the  East  Indies,  Persia  (o),  or  else- 
where, and  also  with  permission  to  touch  and  stay  at  any 
ports  or  places  in  any  direction  and  for  any  purpose  neces- 
sary or  otherwise,  particularly  Singapore,  Penang,  Malacca, 
Batavia,  the  Cape  of  Good  Hope  and  St.  Helena,  and  to  take 
on  board,  discharge,  reload  and  exchange  goods  and  pas- 
sengers, without  being  deemed  a  deviation." 

Under  this  policy  the  ship  took  in  part  of  her  cargo  at 
Batavia,  and  then  proceeded  to  Sourabaya  (another  port  in 
Java,  lying  400  miles  to  the  eastward  of  Batavia,  and  directly 
out  of  the  course  from  Batavia,  or  any  other  of  the  four 
ports  mentioned  in  the  policy,  to  Europe),  where  she  took 
on  board  the  remainder  of  her  cargo  and  returned  with  it  to 
Batavia,  whence  she  sailed  for  Europe  and  was  afterwards 
lost  by  the  perils  of  the  seas. 

The  Court  of  King's  Bench  held  that  this  putting  into 
Sourabaya  for  the  purpose  of  completing  her  cargo  was  no 
deviation ;  and  the  Court  of  Exchequer  Chamber  confirmed 
their  judgment  (p) . 

(o)  It  was  expressly  found  by  the  Europe, 

special  case  that  the  nearest  port  or  (p)  Hunter  t>..Leathley  (1830),  10 

place  in  Persia  was  more  than  1,000  B.  &  O.  85S  ;  8.  C,  confirmed  in 

miles  out  of  the  direct  oourse  of  a  error  (1831),  7  Bing.  517;  6  Moore  & 

voyage   from  either  Singapore,   or  P.  457 ;    1  Cr.  &  J.  423 ;  8.  C.f  at 

Penang,  or  Malacca,  or  Batavia,  to  N.  P.,  LI.  &  Wels.  244. 
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Lord  Tenterden  remarked  that,  from  the  ciroumstanoes  of  Sect.  404. 
the  oase  and  the  terms  of  the  policy,  the  object  of  the  assured 
plainly  appeared  to  be  to  protect  himself  against  loss,  what- 
ever kind  of  goods  might  be  sent  him,  at  whatever  port  they 
might  be  loaded,  and  by  whatever  ship  they  might  be  sent ; 
that  the  underwriter  accordingly,  by  subscribing  such  a 
policy,  must  be  understood  to  have  intended  to  afford  a  pro- 
tection equally  extensive,  if  the  language  of  the  policy  would 
admit  of  such  a  construction  (q).  In  the  opinion  of  the  two 
Courts,  the  very  extensive  powers  given  by  the  policy,  the 
order  in  which  the  four  places  named  stood  in  the  policy  (r), 
and  the  mention  of  Persia,  more  than  a  thousand  miles  out 
of  the  direct  course  of  the  voyage,  showed  that  a  voyage  in 
the  direct  geographical  course  was  not  intended. 

405.  Even  though  the  port  visited  may  be  within  the  The  purpose 
terms  of  the  polioy,  yet  the  question  still  remains,  whether  mU8t  be 
the  purpose  for  whioh.it  was  visited  was  within  the  scope  of  ^^f^e 
the  adventure  contemplated  by  the  policy ;  otherwise  the  voyage, 
visit  will  be  a  deviation. 

However  extensive  may  be  the  language  of  the  clauses, 
"  the  permission  to  stay  '  for  any  purpose  whatever,'  must  be 
for  some  purpose  within  the  scope  of  the  adventure  "  (s). 
"  The  liberty  in  the  policy  must  always  be  construed  with 
reference  to  the  main  scope  of  the  voyage  insured  "  (t). 

Thus,  where  goods  were  insured  "  at  and  from  London  to  Williams  v. 
Berbice,  with  liberty  to  touch  and  stay  at  any  ports  and 
places  whatsoever  and  wheresoever,  and  for  all  purposes 
whatsoever,  particularly  to  land,  load  and  exchange  goods, 
without  being  deemed  a  deviation,"  Lord  EUenborough  held 
that,  notwithstanding  the  extensive  terms  in  which  this 

(g)  See  10  B.  &  C.  871.  («)  Per  Gibbe,  J.,  in  Langhorne  v. 

(r)  The  geographical   order  is—      AUnutt  (1812),  4  Taunt.  610,  519 ; 

(1)  Penang ;   (2)  Malacca;   (3)  Sin-      "•  alao  Rnoker  •  •  AUnutt  <1812)'  15 

East,  278. 
gapore;(4)Batavia.    The  order  in  (<)    per    ^    j^^^    ^ 

the  policy  is— (1)  Singapore ;  (2)  Pe-      Williams  v.  Shee  (1813),  3  Camp, 
nang;  (3)  Malacca;  (4)  Batavia.  469. 


Shee. 
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Hammond 


r. 


Sect.  405.  liberty  was  oonoeived,  the  ship,  which  had  sailed  with  convoy, 
was  guilty  of  a  deviation  by  putting  in  to  Madeira  for  the 
purpose  of  unloading  goods  and  taking  on  board  wines, 
(which  did  not  form  part  of  the  subject  of  the  insurance) 
and  there  delaying  fpr  that  purpose  till  after  the  convoy 
had  proceeded  on  the  voyage  (w). 

A  ship  was  insured  "  at  and  from  Para  to  New  York," 
during  her  stay  there,  and  at  and  from  thence  to  Para, "  with 
leave  to  oall  at  all  or  any  of  the  Windward  and  Leeward 
Islands  on  her  passage  to  New  York,  with  leave  to  discharge, 
exchange  and  take  on  board  the  whole  or  any  part  of  any 
cargo  or  cargoes  at  any  ports  or  places  she  might  oall  at  or 
proceed  to,  particularly  at  all  or  any  of  the  Windward  and 
Leeward  Islands,  without  being  deemed  any  deviation  and 
without  prejudioe  to  this  insurance."  Under  this  extensive 
liberty,  the  ship,  after  sailing  from  Para,  on  her  passage  to 
New  York,  put  into  St.  Thomas's  and  St.  Bartholomew's, 
two  of  the  Leeward  Islands,  not  for  any  purpose  connected 
with  the  voyage  insured,  but  in  order  to  obtain  information 
for  the  shipowner  whether  the  state  of  the  market  in  those 
islands  was  such  as  to  make  it  worth  his  while  to  send  goods 
out  there  in  another  vessel  of  his,  on  a  separate  adventure, 
from  New  York.  The  Court  held  that,  although  these 
islands  were  undoubtedly  within  the  language  of  the  policy, 
yet  putting  into  them  for  a  purpose  wholly  unconnected  with 
the  voyage  insured,  and  which  had  reference  to  some  new 
adventure,  subsequently  to  be  undertaken  in  another  vessel, 
was  a  deviation  (a?). 

A  ship  was  insured  on  an  outward  voyage, i(  at  and  from 
Hull  to  her  port  or  ports  of  loading  in  the  Baltic  or  Gulf  of 
Finland,  with  liberty  in  the  said  voyage  to  touch  and  stay  at 
any  ports  or  places  whatever,  for  all  purposes,  particularly  at 


Solly*. 
Whitmore. 


(w)  Williams  r.  Shee  (1813),  3 
Camp.  469  ;  see  also  Redman,  v. 
Loudon  (1813),  ibid.  503,  which  was 
a  policy  on  the  same  ship  for  the 
same  voyage,  without  the  clause, 


and  in  which  it  was  admitted  there 
had  been  a  deviation. 

(x)  Hammond  t>.  Reid  (1820),  4 
B.  &  Aid.  72. 
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Elsinore,  without  being  deemed  a  deviation."  The  ship's  in-  Sect.  405. 
tended  port  of  loading  was  Pillau ;  before  sailing,  however, 
she  had  taken  goods  on  board  for  Elsinore  and  Dantzic,  and 
on  her  voyage  she  stopped  at  both  these  places,  in  order  to 
deliver  those  goods,  and  was  afterwards  lost  before  reaching 
Pillau :  the  Court  held,  under  this  policy,  that  the  stopping 
to  deliver  goods,  being  a  purpose  wholly  foreign  to  the  main 
object  of  the  voyage  insured,  was  a  deviation.  "  If,"  said 
Abbott,  C.  J.,  "  the  ship  had  gone  into  Elsinore  or  Dantzic, 
to  see  if  she  could  get  a  cargo,  that  would  have  been  a  pur- 
pose connected  with  the  voyage,  and  consequently  would  not 
have  been  a  deviation.  But  the  vessel,  in  fact,  went  into 
those  ports  for  the  purpose  of  delivering  goods,  which  was 
wholly  unconnected  with  the  object  of  the  voyage  in- 
sured "  (.y). 

A  ship  was  insured  from  Haiphong,  in  Tonquin,  to  any  Laing  v. 
ports  or  plaoes  in  any  order  in  Japan,  "  with  leave  to  call  at  ins.  Co. 
any  ports  or  plaoes  in  or  out  of  the  customary  route  in  any 
order  for  all  purposes."  She  went  from  Haiphong  to 
Hongay,  where  she  loaded  a  cargo  of  coals  for  Hongkong, 
and  was  lost  between  Hongay  and  Hongkong.  Mathew,  J., 
held  that  the  loss  was  not  covered  by  the  policy.  There  was 
no  direct  trade,  he  said,  between  Tonquin  and  Japan,  and  the 
underwriter  was  entitled  to  assume  that  the  ship  would  go  in 
ballast  straight  to  Japan,  calling  at  "  ports  or  places "  for 
purposes  incidental  to  a  voyage  from  Tonquin  to  Japan  (*). 

A  ship  was  insured  "  at  and  from  Liverpool  to  the  west  Company  of 

.  African 

and  (or)  south-west  coast  of  Africa,  during  her  stay  and  trade  Merchants  *. 
therein,  and  back  to  a  port  of  call  or  (and)  discharge  in  the  Marlins.  Co. 
United  Kingdom."  The  vessel,  after  she  had  completed  her 
loading  for  the  return  voyage,  stayed  a  month  on  the  African 
coast  for  the  purpose  of  earning  salvage ;  she  was  damaged 
while  in  that  employment,  and  was  afterwards  totally  lost  on 
the  voyage  home.     It  was  held  that  salvage,  in  the  absence 

(y)  Solly  v.  Whitmore  (1821),  5      mett  v.  Innes,  ante,  s.  404. 
B.  &  Aid.  45.    It  is  somewhat  diffi-  («)  Laing  v.  Union  Marine  Ins. 

cult  to  reconcile  this  oase  with  Ar-      Co.  (1895),  1  Com.  Cas.  11. 


488 


DEVIATION  AND  CHANGE  OF  RISK.        [PAKT  I. 


Sect.  405. 


An  inter- 
mediate 
voyage  not 
connected 
with  that 
insured  is  not 
covered. 


Bottomley  p9 
Bovill. 


Hamilton  r. 
Sneddon. 


of  usage,  could  not  be  construed  to  be  a  purpose  within  the 
licence  contained  in  the  policy,  and  consequently  that  the  risk 
had  been  substantially  varied  by  what  had  been  done  (a). 

406.  In  like  manner,  although  the  words  of  the  clause  are 
of  the  most  extensive  nature,  the  ship  will  not  be  protected 
by  such  a  policy  if,  at  the  time  of  loss,  she  be  on  an  inter- 
mediate voyage,  not  subordinate  to  or  connected  with  the 
voyage  or  voyages  contemplated  by  the  parties  as  the  prin- 
cipal objects  of  the  contract  (b)  (unless  sanctioned  by  a  well- 
established  usage). 

A  ship  was  insured  "  at  and  from  London  to  New  South 
Wales,  and  at  and  from  thence  to  all  ports  or  places  in  the 
East  Indies  and  South  America,"  with  liberty  "  to  proceed 
and  sail,  to  touch  and  stay  at  any  ports  whatsoever,  &c,  for 
all  purposes  whatsoever,  particularly  to  trade  and  sail  back- 
wards and  forwards  and  forwards  and  backwards."  Under 
this  policy  the  ship  sailed  from  London  with  convicts  for 
New  South  "Wales,  and  soon  after  arriving  there  the  captain 
received  orders  from  his  employers  to  proceed  from  New 
South  Wales  to  the  East  Indies.  Before  this,  however,  he 
had  entered  into  engagements  for  a  voyage  to  New  Zealand 
and  baok  again  to  New  South  Wales,  and  accordingly  sailed 
on  this  voyage,  intending  to  return  to  New  South  Wales, 
and  then  to  sail,  as  directed  by  his  employers,  for  the  East 
Indies.  On  his  way  back,  however,  from  New  Zealand,  his 
ship  was  lost,  and  the  underwriters  resisted  payment,  on  one 
ground,  amongst  others,  that  as  New  Zealand  lay  entirely 
out  of  the  course  of  the  voyage  from  New  South  Wales  to 
the  East  Indies,  the  sailing  thither  was  a  deviation,  even 
under  the  extensive  terms  of  this  policy,  and  the  Court,  on 
the  principle  already  stated,  held  that  it  was  so  (c). 

Upon  the  same  principle,  where  an  insurance  was  effected 
on  goods  on  board  a  ship  which,  as  appeared  upon  the  face 

(a)    Company    of    African    Mer-  justify  deviation  is  considered  post, 

ohants  v.  Brit.  &  For.  Mar.  Ins.  Co.  »•  434- 

(1873),  L.  R.  8  Exch.  154.    Whether  B  ^  c?^1*7  *'  B0Vm  (1826)'  * 

and  how  far  purposes  of  salvage  will  tc\  jjm. 
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of  the  polioy,  was  meant  to  act  as  a  tender  to  other  ships  Sect.  406. 
employed  in  the  palm  oil  trade  on  the  African  coast,  the 
Court  held  that  it  was  a  deviation  for  a  ship  so  insured  to 
sail  away  from  the  Benin  river*  (where  she  had  been  for  some 
time  acting  as  a  tender)  to  Cameroons  with  the  cargo  of  one 
of  the  oil  ships  which  had  gone  ashore  at  the  bar  of  the 
Benin  river,  although  the  polioy  contained  the  most  extensive 
liberty  to  touch  and  stay(rf),  because  instead  of  her  sub- 
sidiary duties  as  tender  she  had  assumed  the  responsibilities 
of  a  principal  voyage  (e). 

407.  "We  now  come  to  the  consideration   of  those  cases  Trading  no 
which  establish  the  position  that  if  the  ship  under  the  terms  has  not  caused 
of  the  policy  was  justified  in  originally  visiting  the  port,  any  'kky. 
trading  during  her  lawful  stay,  although  foreign  to  the  main 
purposes  of  the  adventure,  is  not  a  deviation  unless  it  causes 
additional  delay  or  otherwise  substantially  varies  the  risk. 

Formerly  this  was  otherwise.  Thus,  where  a  ship,  under  Formerly  the 
a  general  liberty  "  to  touch  and  stay,"  was  forced  by  stormy  different* 
weather  into  a  port  of  distress,  and  obliged  to  remain  there 
three  weeks,  during  which  she  broke  bulk  and  discharged  a 
quantity  of  coals,  Lord  Kenyon  held  this  to  be  a  deviation, 
though  no  additional  delay  was  caused  thereby  (/).  So 
where  a  ship  was  insured  from  Gibraltar  to  Guernsey,  "  with 
liberty  to  touch  and  discharge  goods  at  Lisbon  "  ;  and  the  ship, 
while  waiting  at  Lisbon  for  a  convoy,  not  only  discharged 


(d)  The  policy  was  "  at  and  from 
Liverpool  to  any  port  or  place  of 
loading  and  trade  on  the  African 
coast  and  islands  during  her  stay 
and  trade  there,  and  at  and  from 
thence  to  her  port  or  ports  of  dis- 
charge in  the  United  Kingdom,  with 
leave  to  call  at  all  ports  and  places, 
backwards  and  forwards  and  for- 
wards and  backwards,  in  any  order, 
for  any  purpose,  without  being 
deemed  a  deviation;  and  with  liberty 
also  for  the  said  ship  in  the  said 
voyage  to  proceed  and  sail  to  and 


touch  and  stay  at  any  ports  or  places 
whatsoever,  and  to  load,  onload,  re- 
load, sell,  barter,  and  exchange  goods 
and  property,  &c,  particularly  with 
liberty  to  tranship,"  and  with  a 
memorandum  "that  the  said  vessel 
might  be  employed  and  used  as  a 
tender  to  any  other  ship  or  vessel  in 
the  same  employ." 

(<?)  Hamilton  v.  Shedden  (1837),  3 
M.  &  W.  49. 

(/)  Stitt  v.  Wardell  (1798),  2  Esp. 
610. 
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Gases  in  the 
present  rule. 


Baine  v.  Bell. 


Oormack  v. 
Gladstone. 


It  makes  no 
difference 
whether  the 
policy  is  on 
ship  or 
freight,  or  on 
goods. 


part  of  her  loading  there,  bat  took  in  fresh  goods  for 
Gibraltar,  Lord  EUenborough  held  that,  under  this  policy,  the 
taking  in  goods  at  Lisbon  was  a  deviation,  although  no 
additional  delay  was  caused  thereby  (g).  These  cases,  how- 
ever,  are  now  overruled  by  the  foUowLg  authorities/which 
have  established  the  more  liberal  rule  stated  above. 

Ship  and  freight  were  insured  "  from  the  ship's  loading 
port  or  ports  on  the  Coast  of  Spain  to  London,  with  liberty 
to  touch  and  stay  at  any  port  or  place  whatever  without 
being  deemed  a  deviation."  The  ship  was  obliged  to  put 
into  Gibraltar  for  provisions,  and  while  there  the  captain  also 
took  on  board  some  chests  of  dollars  on  freight.  The  putting 
into  Gibraltar  was  justifiable,  and  no  additional  delay  was 
caused  by  taking  the  dollars  on  board.  The  Court,  therefore, 
held  that  there  had  been  no  deviation  (h).  Lord  Ellen- 
borough  also  said  that  the  increased  temptation  to  attack 
caused  by  taking  treasure  on  board  was  not  such  an  alteration 
of  the  risk  as  to  discharge  the  underwriter. 

So,  where  a  ship  was  insured  "  from  Stockholm  to  New 
York,"  it  was  held  no  deviation  for  the  owner  of  live  stock 
on  board  to  take  in  provender  for  their  use,  while  the  ship,  as 
was  then  customary,  was  waiting  at  Elsinore  for  the  purpose 
of  taking  convoy  and  paying  Sound  dues ;  the  whole  of  such 
provender  having  been  loaded  on  board  before  the  Sound 
dues  could  be  paid,  so  that  no  additional  delay  was  thereby 
occasioned  (f ). 

408.  In  the  case  of  Baine  v.  Bell,  where  the  policy  was  on 
ship  and  freight,  Lord  Ellenborough  expressly  reserved  his 
opinion  as  to  the  effect  of  a  change  in  the  state  of  the  cargo 
upon  a  polioy  "  on  goods."  The  following  oase  resolves  this 
doubt,  and  shows  that  it  makes  no  difference  whether  the 
polioy  be  on  goods  or  any  other  subject  of  insurance. 

12  East,  131. 


(?)  Sheriff  t>.  Potts  (1803),  5  Esp. 
96.  This  oase  may  be  supposed  to 
have  proceeded  partly  on  the  prin- 
ciple that  expremo  unius  est  exchtsio 
aUerim  ;  hut  even  then  it  is  over- 
ruled by  Laroohe  v.  Oswin  (1810), 


(A)  Baine  v.  Bell  (1808),  9  East, 
195. 

(t)  Cormaok  v.  Gladstone  (1809), 
11  East,  347. 
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Goods  were  insured  "  at  and  from  Gottenburg  to  a  port  or  Sect.  408. 
ports  in  the  Baltic  with  liberty,  in  case  of  non-admittance,  to  Laroohe  v. 
unload  at  Carlshamn."  After  the  ship  had  sailed  from 
Gottenburg  with  convoy,  and  while  she  was  lying  in  Malmoe 
Roads  under  orders  of  the  commodore  to  prepare  for  sailing, 
a  boat  came  alongside  with  some  boxes  of  indigo,  which 
formed  no  part  of  the  original  intended  cargo,  but  were  all 
got  on  board  without  any  delay  to  the  ship.  The  Court  held 
this  was  no  deviation  (A),  "  for  the  risk  insured  was  neither 
enhanced  nor  varied ;  but  something  was  done  in  the  course 
of  the  voyage  which  made  no  difference  in  either,  and  there- 
fore was  no  discharge  of  the  underwriter's  liability  "  (/). 

The  principle  of  interpretation  thus  established  in  English  Cases  in  the 
i        i  j     -i        *      i  n j»        •      ii  j  United  States. 

law  has  received  abundant  confirmation  in  the  jurisprudence 
of  the  United  States.  Thus,  where  a  ship,  under  liberty  to 
touch  and  stay,  sold  part  of  her  cargo  while  detained  in  port 
by  an  embargo  (w),  or  while  waiting  for  necessary  repairs  (»), 
or  for  fear  of  capture  (o),  such  trading  was  held  not  to 
amount  to  a  deviation,  because  proved  to  have  caused  no 
delay  and  no  variation  of  the  rink. 

409.  In  all  such  oases,  however,  if  additional  delay  is  Additional 
caused  by  the  trading,  it  will  amount  to  a  deviation.    Any  Dy  BUCn 
act  of  trading  not  contemplated  by  the  parties  to  the  policy,  Jjjjjjf^  a 
and  unconnected  with  the  main  object  of  the  adventure,  is 
justifiable  only  on  condition  that  it  be  completed  during  the 
period  of  her  lawful  stay,  at  an  allowed  port,  for  a  justifiable 
purpose  (/?). 

Even  where  the  delay  is  partly  for  a  purpose  connected 
with  the  main  objects  of  the  voyage  insured,  if  it  be  partly 

(*)  Laroohe  t\  Oswin  (1810),  12  (1807),  2  Johns.  B.  264 ;  1  Phillips, 
East,  131.  s.  999. 

(/)    Per   Lord  EUenborough,   12  W    Hughes   v.  Union    Ins.    Co. 

East,  133.  (^IS),  3  Wheaton,  R.  159  ;  1  Phil-    • 

(ro)  Kingston  v.  Oirard  (1803),  4      Up?\8' !??* 

\ '         8  ^     ,  .     „     /  „  (p)    Williams  *.  Shee     1813  ,   3 

DaU.   R.   274;    Condy's   MarshaU,       c^.m.    See  Company  of  African 

189 ;  1  Phillips,  s.  999.  Merchants  v.  British  &  Foreign  Mar. 

(«t)  Kane  *.  Columbian  Ins.  Co.      Ins.  Co.  (1873),  L.  R.  8  Ex.  164. 
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Inglifl*. 
Vaux. 


Sect.  400.    for  another  which  is  entirely  foreign  to  it,  such  delay  will  be 
regarded  as  a  deviation. 

Thus,  where  a  ship  was  insured  on  a  West  Indian  voyage 
outwards  "  at  and  from  Liverpool  to  Martinique,  and  all  or 
any  of  the  Windward  and  Leeward  Islands,  with  liberty  to 
touch  at  any  ports  or  places  whatever,"  it  was  held  by  Lord 
Ellenborough,  that,  though  the  captain,  under  the  policy,  was 
quite  justified  in  putting  into  Antigua,  to  dispose  of  the  residue 
of  his  outward  cargo,  yet  he  had  no  right  to  stay  there  longer 
than  was  reasonable  for  that  single  purpose,  in  order  partly  to 
dispose  of  his  outward  and  partly  to  procure  a  homeward 
cargo.  "  When,"  said  his  Lordship,  "  the  disposal  of  his 
outward  cargo  ceased  to  be  the  sole  reason  of  his  stay,  the 
underwriters  on  this  policy  on  the  outward  voyage  were 
discharged"  (q). 

But,  if  no  additional  delay  or  variation  of  the  risk  is 
caused,  the  mere  fact  of  putting  into  a  port  or  place  with  a 
twofold  purpose,  partly  connected  and  partly  unconnected 
with  the  adventure  contemplated  by  the  policy,  will  not 
amount  to  a  deviation.  Thus,  where  a  vessel,  sailing  outwards 
from  London  to  Grenada,  was  insured  on  freight  homewards 
"  at  and  from  Grenada  to  London,"  and  on  arriving  at  the 
island  (where  there  is  but  one  custom-house)  proceeded  to 
deliver  her  outward  cargo  in  different  bays  there,  and  was  lost 
in  entering  one  of  these  bays  for  the  twofold  purpose  of 
delivering  the  remainder  of  her  outward,  and  taking  in  a 
homeward,  cargo,  it  was  held  that  this  was  no  deviation,  but 
that  the  underwriters  were  liable  for  the  loss  of  the  homeward 
freight  (r). 


Alitor,  if  no 

additional 

delay. 

Warre  v. 
Millar. 


(q)  Inglis  t>.  Vaux  (1813),  3  Camp. 
437.  It  is  not  clear  from  the  report, 
though  probable,  that  there  was 
extra  delay.  The  editors  point  ont 
that  the  question  was  really  not  one 
of  deviation,  bnt  of  termination  of 
the  risk. 

(r)  Warre  v.  Millar  (1825),  4  B. 
&  Cr.  638 ;  7  Dow.  &  B.  1 ;  S.  C.f 


at  N.  P.  (1824),  1  C.  &  P.  237.  In 
this  case  it  was  held  that  the  de- 
livery of  the  outward  cargo  was  a 
necessary  preparation  for  the  home- 
ward voyage,  and  therefore  what 
was  done  for  that  purpose  was  no 
deviation.  It  is  clear  that  the  dis- 
charge of  the  outward  cargo  had 
occupied  time. 
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410.  The  line  of  distinction  between  the  class  of  oases  of    Sect.  410. 
which  Hammond  v.  Reid(s)  is  the  leading  authority  and  Distinction 
those  which  are  governed  by  Eaine  v.  Beli(/)>  though  not  Hammond  *. 
at  first  sight  obvious,  is,  in  reality,  sufficiently  clear.     In  Ratn^BelL 
Hammond  v.  Reid,  and  cases  of  that  class,  the  ship  would 

not  have  touched  at  the  port  at  all  except  for  some  purpose 
totally  unconnected  with  the  niain  object  of  the  voyage 
insured ;  and  the  execution  of  which  purpose  was  itself  the 
sole  cause  of  the  delay.  In  Raine  r.  Bell,  and  the  oases 
decided  on  its  authority,  the  ship  had  originally  ptit  in,  and 
was  actually  staying  at,  the  port  for  some  purpose  connected 
with  the  voyage ;  and,  during  her  justifiable  and  necessary 
stay  there,  some  act  was  done,  which,  though  in  itself  uncon- 
nected with  the  adventure,  and  not  originally  contemplated 
by  the  parties  to  the  policy,  was  held  not  to  be  a  deviation, 
because  there  was  no  material  variation  of  the  risk,  and  no 
delay  which  would  not  otherwise  have  occurred.  For  instance, 
in  Hammond  v .  Reid,  the  ship  would  never  have  touohed  at 
St.  Bartholomew's  at  all,  except  for  the  purpose, — wholly 
alien  to  the  object  of  the  voyage  insured, — of  procuring 
information  for  the  guidance  of  another  adventure.  In 
Raine  v.  Bell,  the  ship,  when  the  dollars  were  put  on  board, 
was  actually  staying  at  Gibraltar  for  provisions,  without 
which  the  voyage  insured  could  not  have  been  prosecuted, 
and  no  extra  delay  or  risk  was  incurred  by  taking  the  dollars 
on  board. 

411.  The  principles  of  law,  therefore,  applicable  to  the  Summary  of 

.  -  the  roles 

interpretation  of  these  clauses,  appear  to  be, —  established  by 

1.  That  the  extent  of  the  powers  they  confer  on  the  ship  theoa**- 
is  to  be  judged  of,  not  so  much  by  verbal  criticism  on  the 

terms  employed  (such  as  "  to  call,"  "  to  touch,"  or  "  to  touch 
and  stay"),  as  by  reference  to  the  true  scope  and  nature  of 
the  adventure  contemplated  by  the  policy. 

2.  That,  however  extensive  the  language  of  these  clauses 
may  be,  they  can  never  confer  a  power  of  visiting  ports  out 

(«)  Ante,  8.  405.  (t)  Ante,  s.  407. 
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Sect.  411.  of  that  which,  upon  a  fair  construction  of  the  whole  policy, 
appears  to  have  been  the  course  of  the  voyage  insured  as  con- 
templated by  the  parties ;  nor  can  they  justify  the  ship  in 
visiting  any  port,  even  though  within  the  local  limits  of  the 
voyage  insured,  for  any  purpose  unconnected  with  the  main 
object  of  the  adventure. 

3.  If  the  ship  visits  an  allowed  port  for  an  allowed  pur- 
pose, no  trading,  breaking  bulk,  landing,  or  loading  cargo, 
however  alien  to  the  main  object  of  the  adventure,  amounts 
to  a  deviation  if  completed  during  the  period  of  the  ship's 
lawful  stay  in  such  port  without  additional  delay  or  substantial 
variation  of  the  risk. 

4.  If,  however,  such  trading  give  rise  to  delay  that  would 
not  otherwise  have  been  inourred,  it  will,  on  that  ground, 
amount  to  a  deviation. 

Change  of  412.  As  the  sole  ground   upon  which   a   deviation  dis- 

7'  charges  the  underwriter  is  that  it  varies  the  risk,  and  as  it 
is  evident  that  the  risk  may  be  as  much  varied  by  a  delay  in 
commencing  or  prosecuting  the  voyage  as  by  a  local  divergence 
from  its  prescribed  course,  it  follows  that  every  such  delay,  if 
unreasonable  or  unexcused,  will  discharge  the  underwriter. 
In  the  words  of  Tindal,  C.  J.,  "  The  voyage  in  the  commence- 
ment or  prosecution  of  which  any  unreasonable  delay  takes 
place,  becomes  a  voyage  at  a  different  period  of  the  year,  at  a 
more  advanced  age  of  the  ship,  and,  in  short,  a  different  voyage 
than  if  it  had  been  prosecuted  with  reasonable  and  ordinary 
diligence ;  the  risk  is  altered  from  that  which  was  intended 
by  all  parties  when  the  policy  was  effected  "  (u). 

Delay  in  413.  To  begin  with  the  commencement  of  the  voyage,  it  is 

the  voyage,  clear  that,  under  an  insurance  "  at  and  from,"  any  unreason- 
able delay  that  takes  place  between  the  time  when  the  policy 
attaches  on  the  ship  "  at "  the  port,  and  the  time  when  she 
sails  on  her  voyage,  will  discharge  the  underwriter  (t?).    As 

(«)  Per  Tindal,  C.  J.,  in  Mount  v.      when  the  delay  takes  plaoe  before 

Larking  (1831),  8  Bing.  122.  the  risk  has  oommenoed  ;  but  delay, 

(t>)  The  consequence  is  the  same      when  it  prevents  the  policy  attach- 
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long,  indeed,  as  she  is  bond  fide  preparing  for  her  voyage,  as  Beet.  418. 
by  repairs,  &c,  the  delay  will  be  held  excused,  and  the  under- 
writer liable ;  but  if  all  thoughts  of  the  voyage  be  laid  aside, 
and  the  ship  still  kept  lying  in  port,  the  underwriter  is  dis- 
charged (tr).  So,  although  the  voyage  be  not  abandoned,  yet 
any  waste  of  time  or  unnecessary  delay  in  port,  not  excused 
by  justifying  cause,  nor  in  any  degree  connected  with  the 
purposes  of  the  voyage  insured,  is  held  to  vary  the  risk ;  as 
where  a  yacht  lying  in  Bristol  harbour  was  insured  on  a 
voyage  "  at  and  from  Bristol  to  London,"  and  did  not  sail 
for  five  months  after  the  policy  was  effected  (z). 

414.  That  an  unreasonable  delay  in  performing  the  voyage  Delay  in  the 
insured  is  equivalent  to  a  deviation,  was  expressly  ruled  by  ~^f  *• 
Lord  Mansfield,  in  the  case  of  Hartley  v.  Buggin,  in  which, 
the  ground  of  defence  being  the  detention  of  the  ship  as  a 
floating  slave  depot  on  the  African  coast,  his  Lordship  said, 
"  The  single  point  before  the  Court  is,  whether  there  has  not 
been  what  is  equivalent  to  a  deviation — whether  the  risk  has 
not  been  varied,  no  matter  whether  the  risk  has  or  has  not 
been  thereby  increased  "  (y).  So,  where  a  vessel  engaged  in 
the  African  palm  oil  trade,  with  liberty  to  act  as  a  tender  to 
other  ships  in  the  same  employ,  was  kept  thirteen  months  in 
the  Benin  river,  this  was  found  by  the  jury  to  be  an  unreason- 
able delay,  and  the  Court  refused  to  disturb  their  verdict  (a). 


ing,  properly  belongs  to  the  subject 
of  the  chapter  on  duration  of  the 
risk,  and  is  considered  there. 

(tc)  Per  Lord  Hardwicke  in  Mot- 
teaux  v.  London  Ass.  Co.  (1739), 
1  Atkyns,  645  ;  Chitty  r.  Selwyn 
(1742),  2  Atkyns,  359. 

(x)  Palmer  v.  Marshall  (1831— 
1832),  8  Bing.  79,  317. 

(y)  Hartley  v.  Buggin  (1781),  2 
Park,  652.  See,  in  illustration  of 
the  same  principle,  Phillips  v.  Irving 
(1844),  7  M.  &  Or.  325;  S.  C,  8 
Scott,  N.  R.  3 ;  see  also  Pearson  v. 
Commercial  Union  Ass.  Co.,  in  the 


Ex.  Ch.  (1873),  L.  R.  8  C.  P.  548; 
in  the  House  of  Lords  (1876),  1 
App.  Cas.  498— a  case  on  a  fire 
policy  which  (although  the  result 
might  have  been  different  in  a 
voyage  policy)  is  an  authority  for 
the  principle  that  a  delay  on  a 
voyage  for  a  collateral  purpose  is 
unjustifiable.  The  facts  of  the  case 
are  set  out  post,  s.  509. 

(s)  Hamilton  r.  Shedden  (1837),  3 
M.  &  W.  49;  see  also  Hyderabad 
(Deocan)  Co.  v.  Willoughby,  [1899] 
2  Q.  B.  630. 
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Sect.  414.  A  delay  at  the  termination  of  the  voyage  insured  is,  if  Tin- 
Delay  at  excused  and  unreasonable,  as  much  a  deviation  as  though  it 
nationof "the  ^^  occurred  in  any  of  its  intermediate  stages.  Thus,  where 
▼°y»ffe.  a  ship  insured  "  at  and  from  Sierra  Leone  to  London  "  was 

delayed  in  the  Thames,  off  Deptford  dockyard,  from  the 
18th  to  the  27th  of  February,  before  she  was  admitted  into 
the  dock  to  unload  her  cargo,  it  was  not  disputed  that  this 
delay,  if  unexcused  or  unnecessary,  would  amount  to  a  devia- 
tion at  that,  as  at  any  other,  stage  of  the  voyage  (a). 

When  the  master  of  a  ship  remained  in  port  for  several 
weeks  for  the  purpose  of  building  a  house  for  himself,  and 
waiting  the  issue  of  two  sealing  voyages  on  which  he  had 
despatched  another  vessel,  this  was  found,  on  special  verdict, 
to  be  an  unreasonable  and  unjustifiable  delay  (b). 

In  short,  whenever  the  delay  exceeds  a  reasonable  time,  or 

is  incurred  for  purposes  unconnected  with  the  true  object  of 

the  voyage  insured,  it  will  amount  to  a  deviation. 

Limit  of  As  every  special  clause  contained  in  the  policy  must  be 

express    ave.  g^c^y  oonstrued,  it  follows  that,  if  express  permission  be 

given  in  the  policy  to  delay  for  a  given  time  specified  in  the 
policy,  that  delay  cannot  lawfully  be  prolonged.  Thus,  where 
liberty  was  given  in  the  policy  "  to  wait  two  months  at  Monte 
Video  if  needful,"  a  longer  delay  than  two  months  was  held 
to  discharge  the  underwriters  (c). 

Necessary  415.  It  is  only,  however,  an  unreasonable  or  unexcused 

purpose  of  delay,  i.e.9  a  wilful  and  unnecessary  waste  of  time,  that  will 
^ZSPw  amount  to  a  deviation ;  if  justified  by  necessity,  or  incurred 
bona  fide  with  a  view  to  the  purposes  of  the  voyage  insured, 
the  underwriter  will  not  be  discharged  by  the  delay,  although 
its  absolute  duration  may  be  very  considerable.  "  To  dis- 
charge the  policy,"  says  Lord  Ellenborough,  "  there  must  be 
a  clear  imputation  of  waste  of  time ;  mere  length  of  time 
elapsing  between  the  sailing  of  the  vessel  and  the  underwriting 

(a)  Samuel   v.  Royal   Exch.  Abb.      Bing.  10S. 

Co.  (1828),  8  B.  &  Or.  119.  (c)  Doyle  v.  Powell  (1882),  4  B.  ft 

(b)  Mount  v.  LarkJns   (1831),    8      Ad.  267. 
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of  the  policy  is  not  of  itself  sufficient,  for  it  is  capable  of  Sect.  415. 
explanation  "  (d).  "  What  delay  will  constitute  a  deviation," 
says  Story,  J.,  "  depends  on  the  nature  of  the  voyage  and  the 
usage  of  trade.  That  delay  which  is  necessary  to  accomplish 
the  objects  of  the  voyage,  according  to  the  course  of  the  trade, 
if  incurred  bond  fide,  cannot  be  admitted  to  avoid  the  insur- 
ance" (e).  So,  Tindal,  C.  J.,  lays  it  down  that  the  "  deten- 
tion for  a  reasonable  time,  for  the  purposes  of  the  adventure, 
must  be  allowed ;  and  whether  the  delay  be  reasonable  or 
not  must  be  determined,  not  by  any  positive  or  arbitrary  rule, 
but  by  the  state  of  things  existing  at  the  time  at  the  port 
where  the  ship  happens  to  be  "  (/). 

A  ship  insured  on  the  15th  of  May  "  at  and  from  Pillau  Smith  *. 
to  London,"  and  then  lying  at  Pillau,  was  obliged  to  be  urlM^' 
thoroughly  repaired  there  before  she  could  sail  on  the  voyage 
insured;  these  repairs  were  not  completed  till  the  end  of 
June,  when  the  water  in  the  harbour  had  become  so  low  that 
she  could  not  get  over  the  bar,  and  she  did  not  actually  sail 
till  November.  Lord  Kenyon  held  that  this  was  not  such  a 
delay  as  to  discharge  the  underwriter  {g). 

A  policy  was  effected  in  August,  1789,  on  an  American  Grant  *. 
ship  "  at  and  from  Brest  to  London,"  against  British  oapture, 
while  she  was  lying  in  Brest  Harbour,  then  blookaded  by  the 
British.  The  ship  did  not  sail  till  Maroh,  1790.  It  was 
contended  that  this  delay  of  nearly  seven  months  discharged 
the  underwriters;  but  proof  having  been  given  that  the 
voyage  had  never  been  abandoned,  and  that  the  time  had 
been  oonsumed  in  bond  fide  attempting  to  procure  an 
American  crew  from  England  (there  being  no  possibility  of 
doing  so  in  France),  a  special  jury,  under  the  direction  of 
Lord  Ellenborough,  found  for  the  plaintiff.  Lord  Ellen- 
borough  told  the  jury  that  while  the  vessel  was  in  a  fair 

(<*)  Grant  *.  Ring  (1802),  4  Esp.  7  M.  &  Gr.  328. 

175.  (?)  Smith   v.    Surridge  (1801),  4 

(<?)  In  Columbian  Ins.  Go.  v.  Oat-  Esp.  25.     The  detention  after  the 

lett  (1827),  12  Wheaton,  B.  383 ;  1  end  of  June  was,  of  course,  unavoid- 

Phillips,  Ins.  s.  1002.  able  ;    the   previous   delay  was   a 

(/)  In  Phillips  v.  Irving  (1844) ,  neoessary  one. 
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Sect.  415. 


When  is  the 
delay  justi- 
fiable? 


Schroder*. 
Thompson. 


Bain  v.  Case. 


Phillips  *. 
Irving, 


state  of  preparation  for  the  voyage  it  was  covered  by  the 
policy ;  but  if  the  voyage  was  abandoned  for  a  length  of 
time,  the  underwriters  would  be  discharged.  "  The  question 
whether  there  was  an  abandonment  of  the  original  adventure 
is  to  be  decided,"  said  his  Lordship,  "  from  a  fair  review  of 
all  existing  circumstances  at  the  time  when  the  voyage  might 
reasonably  be  presumed  to  commence.  Here  the  extreme 
difficulty  of  obtaining  men  is  to  be  taken  into  considera- 
tion "  (A). 

416.  The  main  point  in  all  these  cases  is  whether  the  delay 
was  bond  fide  incurred  with  a  view  to  promote  and  carry  out 
the  main  objects  of  the  voyage  insured. 

Thus,  where  a  vessel,  chartered  for  the  timber  trade  be- 
tween this  country  and  the  United  States,  was  insured  on 
a  voyage  "  from  London  to  her  loading  port  in  Virginia  and 
back  to  London,"  it  was  held  that  her  waiting  fifteen  months 
at  Norfolk,  her  loading  port,  until  an  embargo  was  taken 
off,  and  long  enough  afterwards  to  take  on  board  a  cargo  of 
lumber  there,  was  not  a  deviation,  although  the  ship  might 
have  sailed  home  in  ballast  immediately  the  embargo  was 
laid  on  (•). 

So,  where  the  captain  of  a  ship,  insured  on  a  trading 
voyage  to  all  or  any  ports  in  the  North  or  South  Pacifio 
Ocean,  delayed  one  hundred  and  nine  days  at  one  of  the  ports 
in  those  seas  in  the  hope  of  getting  permission  to  land  her 
outward  cargo,  for  which  purpose  he  was  during  that  time 
negotiating  with  the  government,  a  special  jury,  under  the 
direction  of  Lord  Tenterden,  found  that  the  delay  under  the 
circumstances  was  not  unreasonable  (£). 

So,  where  a  seeking  ship,  insured  on  a  trading  voyage  "  at 
and  from  London  to  Bombay  and  thence  to  China  and  back 
to  the  United  Kingdom,"  stayed  at  Bombay  for  more  than 
six  months  after  she  was  ready  to  take  in  cargo  there  for  the 


(A)  Grant  t>.  King  (1802),  4  Esp. 
174. 

(•)  Schroder  v.  Thompson  (1817), 
7  Taunt.  462. 


(k)  Bain  v.  Case  (1829),  3  G.  ft  P. 
496 ;  see  also  Suydam  v.  Marine  Ins. 
Go.  (1807),  2  Johnson,  B.  138 ;  1 
Phillips,  Ins.  8.  1002. 
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purpose  of  procuring  a  remunerative  freight,  suoh  delay  was    Beet.  416. 
held  to  be  no  deviation,  since  it  was  justified  by  a  purpose 
strictly  oonnected  with  the  main  object  of  the  adventure  (/). 

417.  In  the  jurisprudence  of  the  United  States  the  same  The  kw  is  the 
principle  has  been  illustrated  by  several  decisions,  which  United  States, 
appear  to  have  proceeded  on  a  very  sound  application  of 
general  rules  (w).  Thus,  if  a  vessel  enters  a  port  to  dispose 
of  her  cargo,  it  has  been  decided  by  Story,  J.,  that  the  master 
may  stay  there  a  reasonable  time  for  that  purpose,  though  he 
meets  with  no  success.  In  the  case  alluded  to,  insurance  was 
made  on  a  cargo  of  flour  "  from  Alexandria  to  St.  Thomas, 
and  two  other  West  Indian  ports,  and  back  to  the  United 
States " ;  and  the  ship  on  arriving  at  St.  Thomas  remained 
there  seventy-two  days,  during  which  time  the  master 
endeavoured,  but  with  only  partial  success,  to  dispose  of  his 
outward  cargo  at  the  price  limited  by  his  instructions :  the 
Court  held  this  delay  no  deviation,  although  it  was  proved 
that  the  captain  might  at  once  have  sold  his  flour  at  half  a 
dollar  per  barrel  less  than  the  limited  price  (n). 

In  answer  to  the  argument  that  the  delay  to  procure  the  Remarks  of 
limited  price  was  unreasonable,  Story,  J.,  in  delivering  the  ry' 
judgment  of  the  Court,  says :  "  In  almost  every  voyage  of 
this  nature,  where  different  ports  are  to  be  visited  for  the 
purposes  of  trade,  and  to  seek  markets,  it  is  almost  universal 
to  prescribe  limits  to  the  price  of  sales.  It  cannot  be  that 
the  master,  if  entitled  to  go  to  a  single  port  only,  is  bound  to 
sell,  at  whatever  sacrifice,  as  soon  as  he  arrives  at  that  port, 
and  within  that  period  at  which  he  may  unload  and  re-load  a 
return  cargo.  He  must,  from  the  very  nature  of  the  case, 
have  a  discretion  on  this  subject.  He  is  not  bound  to  sell 
the  whole  cargo  at  once,  whatever  may  be  the  sacrifice,  and 
thus  frustrate  the  projected  adventure.     He  must  exercise  on 

(l)   Phillips   v.   Irving  (1844),  7      Lapham  v.  Atlas  Ins.  Co.  (1833),  24 
M.  ft  Or.  325  ;  8  Scott,  N.  B.  3.  Pickering,  R.  1. 

(m)  See  1  Phillips,  Ins.  s.  1002,  (it)  Colombian  Ins.  Co.  t>.  Catlett 

and  especially   Suydam  v.  Marine      (1827),    12   Wheaton,   R.    883  ;    1 
Ins.  Co.  (1807),  2  Johnson,  R.  138 ;      Phillips,  s.  1002. 
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Deviation  by 
cruising  (p). 

Carrying 
letters  of 


Sect.  417.  this,  as  in  all  other  cases,  a  sound  discretion  for  the  interests 
of  all  conoerned.  To  be  sure,  if  the  owner  should  limit  the 
price  to  an  extravagant  sum,  or  the  master  should  delay, 
after  all  reasonable  expectations  of  a  change  of  market  were 
extinguished,  such  circumstances  might  probably  be  left  to  a 
jury  to  infer  a  delay  amounting  to  a  deviation  "  (0). 

418.  On  the  principle  that  every  unexcused   departure 

from  the  usual  mode  of  conducting  the  voyage  by  which 

.AV    the  risk  oan  be  varied  amounts  to  a  deviation,  Lord  Kenyon 

marque  with-  i    i        i  i  c  *  •         i 

out  leave  not    once  held  that  the  mere  fact  of  carrying  letters  of  marque 

a  deviation.  . .  1       .    , ,  .  .      •    .%  ,  . . 

without  the  cognizance  or  consent  of  the  underwriters  on 
a  ship  insured  on  a  trading  voyage  was  a  fatal  deviation ; 
for  although  she  had  never  made  use  of  such  letters,  nor 
ever  diverged  from  the  usual  track  of  the  voyage,  they 
varied  the  risk  which  the  underwriter  had  assumed  by  giving 
the  assured  a  temptation  to  deviate  (q). 

The  law,  however,  as  thus  laid  down  must  now  be 
considered  to  be  overruled.  Lord  Kenyon  himself,  on  a 
subsequent  occasion,  admitted  that  the  case  was  decided  on 
principles  which  were  new,  and  which  went  to  the  very 
verge  of  the  law  (r),  and  he  refused  to  extend  them  to  a 
case  where  the  letters  of  marque  were  taken  on  board  without 
any  intention  of  cruising,  but  solely  for  the  purpose  of  more 
easily  procuring  a  crew  (*).  Later  Judges  have  demurred 
entirely,  not  only  to  the  law  as  laid  down  by  Lord  Kenyon, 
but  to  the  principles  on  which  he  grounds  it.  Lawrence,  J., 
says :  "  If  an  intention  to  deviate  not  carried  into  effect  will 
not  avoid  a  policy,  still  less  can  a  temptation  to  deviate  "  (£). 


(0)  Ibid.  See  also  Ellery  v.  New 
England  Ins.  Co.  (1829),  8  Pickering, 
R.  14  ;  1  Phillips,  s.  1002. 

(p)  Since  the  United  States  and 
Spain — the  two  most  important  mari- 
time Powers  who  have  not  formally 
adhered  to  the  Declaration  of  Paris — 
decided  in  their  recent  war  not  to 
issae  letters  of  marque,  the  cases  on 
deviation  by  cruising  hare  little 
praotical  importance.     The  editors 


only  retain  them  in  an  abbreviated 
form  because  they  illustrate  prin- 
ciples of  general  importance. 

(?)  Dennison  v.  Modigliani  (1794), 
5  T.  B.  680. 

(r)  See  6  T.  R.  382. 

(#)  Moss  v.  Byrom  (1795),  6  T.  R. 
379. 

(0  In  Raine  v.  Bell  (1808),  9  East, 
201. 
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And  Lord  Ellenborough  declared  the  general  opinion  in    Sect.  418. 
his  time  to  be  that  a  "  mere  irritation  of  this  sort  shall  not 
operate  as  a  deviation  "  (u). 

419.  If  a  ship  on  a  mere  mercantile  adventure  carries  Cruising  bj  a 
letters  of  marque  with  the  consent  of  the  underwriters,  but  is  a  devia- 
without  express  liberty  in  the  policy  so  to  do,  there  has  been   10n* 
some  doubt  as  to  the  extent  to  which  she  would  be  justified 

in  departing  from  the  direct  course  of  the  voyage  insured. 

The  true  principle  appears  to  be,  that  no  departure  from 
the  usual  course  of  the  voyage  caused  by  repelling  hostile 
force,  or  even  attacking  an  enemy's  ship,  will  be  held  a 
deviation,  provided  it  can  fairly  be  attributed  to  motives  of 
self-defence.  If,  however,  such  a  vessel,  from  a  desire  of 
profit,  cruises,  U,  lies  by,  or  departs  from  the  direct  course 
of  the  voyage,  in  hopes  of  meeting  with  prizes,  that  is  a 
deviation  (x). 

420.  It  is,  however,  admitted  that  if  an  enemy  comes  in  Chasing  an 
the  way  she  may  engage  in  her  own  defence,  and  prosecute  defenoe. 
the  engagement  to  capture,  even  though  in  so  doing  she  may 

be  obliged  to  depart  from  the  direct  course  of  the  voyage  (y). 
It  appears  equally  clear  that  if  an  enemy  comes  across  her 
course  she  may  attack  and  take  him  from  other  motives 
than  those  of  self-defence,  if  the  so  doing  does  not  involve 
any  departure  from  the  direct  course  of  the  voyage  (s). 

The  really  doubtful  point  is,  whether  a  ship  so  circum- 
stanced has  a  right  to  alter  her  course  for  the  purpose  of 
chasing  a  strange  sail.  Lord  Mansfield  held  that  the  ship 
has  a  right  to  give  chase  (a)  ;  but  in  a  subsequent  case 
Lord  Ellenborough  was  strongly  inclined  to  think  that  if 
the  departure  from  the  course  was  for  the  purposes  of  hostile 
capture  it  was  a  deviation ;  but  if  it  were  bond  fide  for  the 

(«)  Jarratt    v.   Ward    (1808),    1  (y)  Jolly*.  Walker  (1781),  2 Park, 

Camp.  266.  680 ;    Parr  v.  Anderson    (1805),    6 

(x)  Cook  v.  Townson  (temp.  Lord  East,  202. 

Camden),  2  Park,  630.    As  to  what  (e)  Jolly  v.  Walker  (1781),  2  Park, 

constitutes  cruising,    see   Syers   v.  630. 

Bridge  (1780),  2  Dougl.  627.  («)  Ibid, 
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Beet.  420.  purposes  of  defence,  as  by  making  a  show  of  confidence  to 
deter  the  enemy  from  attaok,  or  with  a  view  to  obtain  some 
advantage  in  the  conflict,  or  the  like,  in  that  case  it  was  no 
deviation  (6). 

Law  <m  this         421.  The  subject  has  occupied  the  attention  of  the  Courts 
SnUedStatee.  of  the  United  States  (c),  and  the  law  has  been  laid  down  by 
Story,  J.,  in  the  following  terms : — "  Whether  a  vessel  be 
commissioned  or  not,  she  has  a  right  to  repel  any  attempt  of 
an  enemy,  and  to  protect  and  defend  herself  by  all  reason- 
able precautions  against  a  meditated  hostile  attack.    If  a 
vessel,  supposed  to  be  an  enemy  cruiser,  be  in  sight,  and 
apparently  intend  to  attack  a  merohant  vessel,  the  master  of 
the  latter  is  bound  to  exert  his  best  skill  and  judgment  as  to 
the  time  and  mode  of  his  defenoe ;  and  if  he  act  honestly 
and  fairly,  he  will  be  justified,  whatever  may  be  the  event. 
He  is  not  bound  to  endeavour  to  make  his  escape  in  the  first 
instanoe ;    and  on  failure  of  this,  to  meet  the  enemy.    He 
may  lay-to  or  ohase  the  enemy,  if  he  deem  that  the  most 
effectual  way  to  secure  his  object.     The  only  question  in 
cases  of  this  nature  is  whether  what  is  done  is  fairly  attribut- 
able to  motives  of  self-defence  or  to  motives  of  another 
nature — such  as  a  desire  to  profit :  if  the  latter,  then  it  is  a 
deviation  "  (d).     The  learned  Judge  further  held  that  delay 
for  the  purpose  of  manning  a  prize  justifiably  captured  by  a 
merohant  ship  carrying  letters  of  marque,  but  without  express 
liberty  so  to  do,  was  no  deviation ;  for  the  right  to  make  the 
capture  at  all  drew  after  it  the  right  to  make  the  capture 
effectual,  and  it  would  be  most  mischievous  to  the  interests  of 
trade  to  discourage  men  from  making  a  gallant  defence,  from 
the  knowledge  that  in  no  event  oould  they  reap  a  reward  for 
their  victory  (e). 

(b)  Parr   v.  Anderson    (1805),   6      (1820),   2  Mason,  E.  230;    cited  1 

Ea8t»  201-  Phillipe,  88.  1029,  1030. 

(c)  See  the   case*  of   Wiggin  •.  {  .  ^    p^      ^  mQm 

Amory  (1816),   13   Mass.  E.   127;  K  '  w 

Wiggin    v.    Boardman    (1817),    14  W  Haven  v.  Holland   (1820),   2 

Mam.  B.   12 ;    Haven   «.  Holland      Mason,  E.  230. 
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Chancellor  Kent,  in  his  Commentaries,  speaks  of  this  case  Sect.  421. 
as  having  confided  to  the  captain  a  pretty  enlarged  discretion 
as  to  the  best  mode  of  defence,  and  one  carried  to  the  very 
verge  of  the  law  (/) ;  but  the  decision  seems  conformable  to 
the  spirit  of  the  maritime  law,  if  not  to  the  very  letter  of  the 
earlier  authorities. 

422.  The  cases  hitherto  considered  have  been  principally  Construction 

OX  OL&URflfl 

those  in  which  the  policy  has  contained  no  clauses  empowering  giving  a 
the  ship  "  to  cruise,"  "  to  carry  letters  of  marque,"  &c.  ^^»»  ^. 

The  general  rule  of  construction  with  regard  to  all  such 
permissions  is  that  they  should  be  construed  strictly,  so  as 
not  to  extend  their  force  beyond  the  plain  meaning  of  the 
words  in  relation  to  the  subject-matter  and  the  intention  of 
the  parties,  as  colleoted  from  the  whole  of  the  document  (g). 
Thus,  where  a  ship  was  insured  "  with  a  liberty  to  cruise  six 
weeks,"  this  was  held  to  mean  six  weeks  successively  from 
the  commencement  of  the  cruise,  and  not  for  six  weeks  at 
different  periods  (A). 

Again,  where  a  ship,  insured  on  a  slaving  voyage,  "  with  Construction 
or  without  letters  of  marque,"  saw  a  sail  which  she  did  not  "with  or 
know  to  be  an  enemy,  about  a  quarter  of  a  point  on  her  J^nTof 
lee-bow,  and  she  altered  her  course  accordingly,  and  gave  marque;" 
chase  for  about  a  quarter  of  an  hour,  when  she  abandoned  it,  Anderson, 

ft  TTuflf    on 

and  returned  into  the  direct  course  of  the  voyage  insured,  Under' such 
Lord  Ellenborough,  at  the  trial,  and  afterwards  in  banc,  was  jjjjjjj iTsEip 
strongly  inclined  to  think  that  under  the  clause  in  question  ^ter  her 

...  course  to  chase 

this  was  a  deviation  (t ) .  a  strange  sail  ? 

423.  When  such  clauses  contain  an  express  permission  to  Exclusive 
do  certain  specified  things,  the  principle  expressio  unius  est  positive  per- 
ezclusio  altenus  applies,  and  the  permission  cannot  be  extended  """h*11, 

to  objects  not  mentioned  in  the  policy. 

(/)  S  Kent,  Com.  316.  627. 

(?)    Per    Lord    Ellenborough    in  (i)   Parr  v.  Anderson    (1805),    6 

Lawrence  v.  Sydebotham  (1805),  6  East,   20.     See  further  as  to  this 

East,  61.  case,  2  Park,  632 ;  and  see  1  Phillips, 

(A)  Syers*.  Bridge  (1780),  2  Dougl.  ss.  1029,  1030  ;  3  Kent,  Com.  315. 
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Sect.  498. 

To  man,  not 
to  convoy. 


To  "capture, 
man,  and  see 
into  port"  is 
not  to  delay 
in  port. 


Cruising 
restricted 
in  locality. 


Rule  as  to 
acts  which 
change  the 
risk. 


Thus,  where  a  ship  was  insured  on  a  slaving  and  trading 
adventure,  "  with  or  without  letters  of  marque,  with  leave  to 
chase,  capture,  and  man  prizes,"  Lord  Ellenborough  held  that 
this  permission  did  not  authorize  the  captain,  after  having 
taken  a  prize,  to  shorten  sail  and  lie  to  in  order  to  keep 
company  with  the  prize  while  convoying  her  to  port,  although 
the  port  to  which  he  was  so  convoying  her  was  within  the 
limits  of  the  voyage  insured  (J).  In  a  similar  case,  however, 
in  the  United  States,  it  has  been  held,  apparently  on  good 
grounds,  that  the  mere  act  of  convoying  a  prize  to  port  under 
such  liberty,  is  not  a  deviation  unless  it  involves  delay  or 
departure  from  the  direct  course  of  the  voyage  (k). 

It  has  been  held  that  leave  to  "  capture,  man,  and  see  into 
port  any  enemy's  ships,"  did  not  authorize  the  ship  to  remain 
in  port  while  a  prize  was  receiving  necessary  repairs  there, 
but  at  most  to  see  the  prize  moored  safely,  and  give  the 
necessary  orders  for  its  final  destination  (/). 

So,  where  a  ship,  insured  for  the  Southern  whale  fishery, 
with  liberty  « to  cnase,  capture,  and  man  prizes,  &c,  and  also 
to  eruiseThirty-one  da^  either  together  or  sepa^te,  any- 
where  and  in  any  latitude  on  the  outward  bound  passage,  on 
this  side  of  Cape  Horn,"  lay  to  for  nine  days,  for  the  purpose 
of  capturing  a  prize,  off  a  port  within  the  limits  of  her  fishing 
ground,  but  on  the  other  side  of  Cape.  Horn,  the  Court  held : 
1st.  That  such  lying  to  was  not  within  the  liberty  to  chase, 
capture,  or  man,  but  was  a  cruising ;  2nd.  That,  as  such,  it 
came  within  the  clause  giving  liberty  to  cruise  for  thirty-one 
days  on  this  side  Cape  Horn,  and,  therefore,  that  having 
taken  place  on  the  other  side  of  Cape  Horn,  it  was  a 
deviation  (m). 

424.  "  From  the  above  oases  it  has  sufficiently  appeared," 
said  Arnould  (n),  "  that  the  real  ground  of  the  underwriter's 


(J)  Lawrencetr.Sydebotham  (1806), 
6  East,  44. 

(&)  Ward  v.  Wood  (1816),  13  Mass. 
B.  639 ;  1  Phillips,  s.  1030. 


(I)  Jarratt  v.  Ward  (1808),  1  Gamp. 
263. 

(m)  Hibbert  v.  Halliday  (1810),  2 
Taunt.  428. 

(it)  2nd  ed.  p.  460 ;  6th  ed.  p.  498. 
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discharge  is  change  of  risk ;  any  change  of  risk  accordingly,  sect.  434. 
though  not  arising  from  any  of  the  causes  hitherto  consi- 
dered,  will  be  a  good  defence  to  the  action,  if  the  underwriter 
can  show  it  to  have  arisen  from  the  fault  or  with  the  know- 
ledge of  the  assured,  but  not  otherwise.  Thus,  where  it 
appeared  that  three  Spanish  prisoners  of  war,  who  had  been 
taken  on  board  on  parole,  without  the  knowledge  of  the 
underwriters,  had,  together  with  the  crew,  mutinously  run 
the  ship  ashore,  and  the  insured  on  the  goods  brought  an 
action  for  loss  by  barratry,  Lord  Ellenborough  held  that, 
though  the  taking  these  men  on  board  might  slightly  have 
increased  the  risk,  yet,  as  there  was  no  culpable  intention  in 
taking  them  on  board,  in  the  first  instance,  nor  any  gross 
negligence  in  watching  them  afterwards,  the  underwriters 
could  not  defend  themselves  on  the  ground  that  the  risk  had 
been  thereby  varied  "  (o). 

425.  As  we  have  seen,  by  the  definition  already  given,  it  Cases  that 
is  only  a  voluntary  and  unexcused  departure  from  the  oourse  departure 
of  the  voyage  which  amounts  to  a  deviation,  so  as  to  dis-  to™*^™;"*1 

°  .  course  of  the 

charge  the  underwriter  from  all  subsequent  loss.  voyage. 

If  produced,  however,  by  the  ignorance  of  the  captain,  A  deviation  is 
however  gross,  it  will  not  be  the  less  considered  a  voluntary  b^the^gno- 

rance  of  the 
captain. 

(o)  Toulmin  v.  Inglis    (1808),    1  ratry)    except    deviation  or  delay, 

Camp.  421.    See  1  Phillips,  s.  982,  which  change  the  risk  in  the  sense 

as  to  this  case ;  and  post,  Part  III.  in  which  this  term  ought  surely  to 

Chap.  I.,  **  Loss  by  Barratry."    As  be   understood,    viz.,    making    the 

regards  deviation,   the   cases  show  voyage  a  different  one   from  that 

dearly  that  the  fault  or  knowledge  insured.      It  cannot   be  said   that 

of  the  assured  has  no  bearing  on  the  every  voluntary  act  which  increases 

question.     If  the  proper  oourse  of  the  danger  of  loss  makes  the  voyage 

the  voyage  has  in  fact  been  departed  a  different  one  from  that  insured, 

from,  the  underwriter  is  discharged.  and  the  general  principle  is  that  the 

It  is  submitted  that  if  any  act  be  underwriter  is  liable  for  a  loss  by 

done  by  the  master  which  makes  the  a  peril  insured  against,  even  though 

risk  a  different  one  from  that  taken  brought  about  by  the  act  of   the 

by  the  underwriter,  the  latter  ought      _         ,    v>       u         i  v      _x 

*      .       .     ,      ,.    ,         ,      ,    /?  assured   himself,    unless    such    act 

likewise  to  be  discharged  whether 

or  not  the  assured  was  privy  to  the  amounts  to  wilful  default.  Trinder 
act.  There  cannot,  however,  be  *•  Thames  and  Mersey  Mar.  Ins. 
many  acts  (not  amounting  to  bar-      Co.,  (C.  A.)  [1898]  2  Q.  B.  114. 
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Sect.  485. 


Deviation 
necessitated 
by  moral  or 
physical  force, 
or  excused  by 
a  justifying 
cause. 


Must  be 
strictly  com- 
mensurate 
with  the 
necessity. 


Lavabre  v, 
Wilson. 


act  (p).  Hence,  where  a  ship,  insured  on  a  voyage  "  at  and 
from  London  to  Jamaica,"  with  directions  to  proceed  direct 
to  the  latter  place,  was  driven  out  of  her  oonrse  by  strong 
currents  and  other  circumstances,  to  a  point  between  the 
Grand  Canary  and  Teneriffe,  from  which  point  the  direct 
course  to  Jamaica  was  south-west,  but  the  captain  ignorantly 
bore  up  for  Santa  Cruz,  which  lies  thirty  miles  to  the  north- 
west ;  this  was  held  to  be  a  deviation  (q). 

But  a  departure  from  the  course  of  the  voyage,  if  neces- 
sitated either  by  moral  or  physical  force,  or  excused  by  a 
justifying  cause,  will  never  discharge  the  underwriter.  Si 
iter  mutaverit  magister  ex  aliqudjustd  et  necesmrid  causd,  puta 
ex  causd  refectionis  navk,  vel  ad  evitandam  maris  tempest atem, 
vel  tie  incident  in  fiostibus,  in  istis  casibus,  mutato  itinere,  tenetur 
assecuratar  (r).  "  There  is  not,  probably,  any  exception  to  be 
met  with,"  says  Chancellor  Kent,  "  to  the  application  of  the 
general  rule,  that  if  the  vessel  departs  from  the  usual  course 
of  the  voyage  from  necessity,  and  departs  no  further  than 
that  necessity  requires,  the  voyage  will  still  be  protected  by 
the  policy  "(5). 

The  delay,  or  departure  indeed,  must  be  strictly  com- 
mensurate with  the  necessity  that  justifies  it ;  there  must  be 
no  waste  of  time,  nor  any  needless  divergence  from  the  course 
of  the  voyage  (t). 

426.  The  following  well-known  case  illustrates  this  prin- 
ciple : — The  "  Carnatic,"  a  French  East  Indiaman,  was 
insured  "  at  and  from  Port  L'Orient  to  Pondicheny,  Madras, 
and  China,  and  at  and  from  thence  back  to  the  ship's  port 


(p)  The  reason  given  by  Arnould 
(2nd  ed.  p.  461)  is  that  it  was  the 
fault  of  the  assured  not  to  have 
appointed  a  competent  captain.  This 
reason  seems  to  the  editors  both  un- 
necessary and  unsatisfactory. 

(q)  Fhyn  v.  Royal  Exch.  Ass.  Co. 
(1798),  7  T.  E.  605. 

(r)  Rocons,   not.  62,  63,  cited  2 
Emerigon,  o.  xiii.  s.  15,  p.  94 ;  see 


also  2  Benecke,  System  dee  Asseeu- 
ranz,  o.  viii.  s.  2. 

(*)  In  Robinson  r.  Marine  Ins. 
Co.  (1806),  2  Johnson,  R.  89. 

(0  Lavabre  t>.  Wilson  (1779),   1 
Dougl.  284;    Hyderabad   (Deocan) 

Co.  v.  Willoughby,  [1899]  2  Q.  B. 

530 ;  see  also  Phelps  v.  Hill,  [1891] 

1  Q.  B.  606. 
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or  ports  of  discharge  in  France."  On  her  arrival  at  Pon-  Sect.  420. 
dicherry  she  was  found  to  be  so  much  damaged  that  it 
became  necessary  for  her  to  go  to  Bengal  for  repairs,  that 
being  the  only  place  where  she  could  be  properly  repaired. 
The  usual  time  in  which  the  direct  voyage  from  Pondioherry 
to  Bengal  is  performed  is  about  six  or  seven  days ;  but  the 
"  Carnatic,"  by  touching  and  trading  at  different  intermediate 
ports,  consumed  six  weeks  in  going  to  Bengal,  and  about  two 
months  in  returning  thence  to  Pondicherry.  Lord  Mansfield 
said  that,  even  if  necessity  were  admitted  to  have  been  the  sole 
motive  for  substituting  the  voyage  to  Bengal  in  the  place  of 
that  to  China,  still  it  was  incumbent  on  the  assured  to  have 
pursued  that  voyage  of  necessity  directly  in  the  shortest  and 
most  expeditious  manner,  and  that  the  delay  in  going  from 
Pondicherry  to  Bengal,  and  the  repeated  stoppages  by 
touching  at  different  places,  and  trading  there,  were  devia- 
tions which  discharged  the  underwriter  (u). 

427.  Though  there  is  no  doubt  as  to  the  principle  of  law,  Difficulty  in 
there  is  sometimes  a  difficulty  in  ascertaining — (1)  what  whendevS5 
decree  of  force  or  constraint  will  amount  to  such  an  unavoid-  ?on.if ,, 

.  ,  .  justifiable  or 

able  necessity  as,  on  that  ground,  to  justify  a  departure  from  excusable, 
the  course  of  the  voyage ;  (2)  what  circumstances,  short  of 
such  unavoidable  necessity,  will  excuse  the  ship  in  departing 
from,  or  delaying,  the  usual  course  of  the  voyage  (#). 

1.    With    regard    to  what    amounts  to  an  unavoidable  What  is 
necessity,  the  following  cases  have  been  decided  in  this  ^c«^ty  P  ° 
oountry: — 

Where  the  crew  of  a  letter  of  marque  mutinously  insisted  Violence  of 
on  the  captain's  returning  home  with  a  prize  he  had  taken,  ^eW#  oug 
instead  of  proceeding  on  the  voyage,  and,  on  his  remon- 
strating, forced  him  to  submit ;  this  compulsory  return  was 
held  not  to  be  such  a  deviation  as  to  discharge  the  under- 
writers (y).    So  whare  a  crew,  dreading  the  attacks  of  pirates 

(w)  Lavabre  o.  Wilson  (1779),  1      s.  50. 
Dongl.  284.  (?)    Elton  v.  Brogden   (1747),   2 

(*)   Cf.  Marine   Ins.  Bill,   1899,      Strange,  1264. 
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Carried  out  of 
course  by  a 
■hip  of  war. 


Mere  orders 
by  a  ship  of 
war  are  not  a 
justifying 
necessity. 


B«ct.  4fl7.  if  they  pursued  their  voyage,  all  left  the  ship  and  refused  to 
return  to  her  unless  the  captain  would  promise  immediately 
to  sail  back  to  the  home  port:  his  returning  thither  in 
pursuance  of  such  promise  was  held  no  deviation  (s). 

Where  a  neutral  ship  was  carried  out  of  her  course  by  a 
British  cruiser,  and  detained  in  a  port  far  out  of  the  limits  of 
the  policy  for  about  six  weeks,  this  was  held  to  be  no  devia- 
tion, having  been  caused  by  overruling  neoessity  (a). 

On  the  other  hand,  where  the  master  of  a  merchant  ship, 
while  he  lay  at  a  port  in  Iceland  taking  in  his  loading,  was 
ordered  by  the  captain  of  a  king's  ship  to  go  out  to  sea  and 
examine  a  strange  sail  in  the  offing  bearing  enemy's  colours, 
which  he  did,  without  any  remonstrance  on  his  part,  or  any 
threat  of  force  on  the  other,  his  so  doing  was  held  to  amount 
to  a  deviation  (b). 

On  the  whole,  therefore,  it  appears  that  when  a  deviation 
is  sought  to  be  justified  on  the  ground  of  unavoidable 
necessity,  it  must  be  shown  that  a  degree  of  foroe  was 
exercised  towards  the  captain,  which  either  physically  he 
could  not  resist,  or  morally,  as  a  good  subject,  he  ought  not 
toresist  (c). 

The  principle  illustrated  in  these  oases  has  been  followed 
and  maintained  in  the  decisions  of  the  Courts  of  the  United 
States  (d). 

Causes  short  428.  Where  departure  from  the  course  has  not  been  caused 
or  c^straint6  ^7  *orce  or  constraint,  moral  or  physical,  it  may  be  laid  down 
which  justify  gg  a  general  rule,  that  it  cannot  be  excused  unless  the  state  of 

deviation.  m       ° 

circumstances  be  such  as  to  leave  the  master  no  alternative,  as 
a  reasonable  and  prudent  man,  exercising  a  sound  judgment, 


Result. 


(z)  DriseoU  v.  Bovill  (1798),  1 
ft  P.  313. 

(a)  Scott  v.  Thompson  (1805), 
B.  &  P.  N.  R.  181. 

(*)    Phelps   v.   Auldjo    (1809), 
Camp.  350. 

(e)   Per    Lord    EUenborough, 
Camp.  361. 


B.  (d)  See  Winthrop  v.  Union  Ins, 

Co.  (1807),  2  Wash.  R.  7 ;  Lee  v. 
Gray  (1811),  7  Mass.  R.  349 ;  Wig- 
gin  v.  Amory  (1816),  13  Haas.  R. 
123 ;  KetteU  v.  Wiggin  (1816),  13 
Mass.  R.  68 ;  Robertson  v.  Colum- 
bian Ins.  Co.  (1811),  8  Johnson, 
491. 
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and  acting  for  the  beat  interest  of  all  concerned,  but  to  depart    Sect.  428. 
from,  or  delay,  the  usual  course  of  the  voyage  (e) . 

The  circumstances,  short  of  actual  constraint  and  force, 
which  are  generally  held  to  excuse  a  deviation,  may  be  thus 
enumerated: — (1)  Making  a  port  to  refit;  (2)  ortoreoruit 
the  crew  when  generally  disabled  by  sickness,  &o. ;  (3)  stress 
of  weather ;  (4)  endeavouring  to  avoid  capture ;  (5)  or  to  join 
convoy ;  (6)  or  to  succour  ships  in  distress  (/). 


429.    Making  a  port  to  refit. 


(I)  Making  a 


-»»«?.       iiM.u,Mi*y  i*  pvr  v  i-v  i  ejii/.  mi  JUaKing  8 

The  going  into  a  port  out  of  the  usual  course  for  necessary  part  to  re  ** 
repairs,  and  staying  there  till  such  repairs  can  be  completed, 
is  never  held  to  be  a  deviation,  provided  it  plainly  appear 
that  such  repairs  under  the  circumstances,  and  at  suoh  port, 
were  reasonably  necessary,  and  that  the  delay  was  not  longer 
than  was  requisite  for  repairs  to  enable  the  ship  to  proceed  on 
her  voyage  (g).  The  same  principle  applies  when  it  is 
necessary  to  ballast  or  lighten  the  ship.  Thus,  in  one  case, 
where  a  captain,  finding  he  had  too  little  ballast  to  steady  his 
ship,  at  the  importunity  of  the  crew,  and  to  save  his  and  their 
lives,  put  into  a  port,  out  of  the  course  of  the  voyage,  where 
he  took  in  500  rolls  of  tobacco  as  ballast  (h) ;  and,  in  another 
case,  where  an  overladen  ship,  shortly  after  sailing,  put  back 
into  a  port  out  of  the  course  of  her  voyage,  to  unload  part  of 
her  cargo — this  was  held  no  deviation  (t). 


(<?)  See  Phelps  v.  Hill,  (0.  A.) 
[1891]  1  Q.  B.  605;  and  Bouillon 
v.  Lupton  (1868),  33  L.  J.  C.  P.  37. 

(/)  This  must  not  be  taken  to  be 
a  complete  list  of  the  causes  that 
justify  a  deviation.  Whenever  the 
facts  show  that  a  delay  or  departure 
from  the  usual  course  was  for  the 
benefit  of  the  underwriters,  or  of  all 
parties  concerned,  the  insurance  is 
not  vitiated.  For  instance,  in  Bouil- 
lon v.  Lupton,  suprat  it  was  held  to 
be  reasonable  for  a  river  steamer, 
about  to  perform  a  sea  voyage,  to 
wait  for  other  ships  in  order  to  saU 
in  company  with  them.     See  also 


Drief  ontein  Consolidated  Mines,  Ltd. 
v.  Janson  (1900),  5  Com.  Gas.  296. 

{g)  Motteux  v.  London  Ass.  Co, 
(1739),  1  Atkyns,  646. 

(h)  Guibert  *.  Readshaw  (1781),  2 
Park,  637. 

(t)  Weir  v.  Aberdein  (1819),  2  B. 
&  Aid.  320.  These  are  both  oases 
of  unseaworthiness  at  sailing;  but 
this  objection  seems  not  to  have 
been  taken  in  Guibert  v.  Readshaw, 
and  in  Weir  v.  Aberdein  it  was  pre- 
vented by  express  license,  indorsed 
on  the  policy  by  the  underwriters, 
for  the  ship  to  go  into  Ramsgate  and 
discharge  part  of  her  cargo.    See 
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Sect.  429.        In  the  United  States  it  has  been  held  that  if  the  ship  does 

not  find  in  the  first  port  she  enters  what  is  indispensable  to 

refit  her,  she  may  seek  it,  if  necessary,  in  a  second  port  out  of 

the  course  of  the  voyage  (k). 

The  port  need      Though,  generally  speaking,  the  ship  must  put  into  the 

not  always  be  j.       _i.      t.  •  *l     j  xt_ 

the  nearest,  nearest  port  where  neoessary  repairs  can  be  done,  there  may 
be  considerations  such  as  danger,  time,  expense  or  accommo- 
dation, which  make  a  more  distant  port  preferable.  If  the 
master,  in  the  reasonable  exercise  of  his  judgment,  proceed  to 
the  more  distant  port,  the  policy  will  still  remain  in  force  (/). 

(2)  To  procure      430.  To  recruit  disabled  cretc,  or  procure  stores  or  fresh  hands. 

or  stores.  *  There  appears  to  be  little  doubt  that  if  a  ship,  which  was 
originally  sufficiently  manned  and  equipped  for  the  voyage, 
were,  in  the  course  of  it,  to  lose  so  great  a  proportion  of  her 
officers  or  crew  by  sickness  or  other  cause,  that  it  became 
impossible  to  continue  the  voyage  without  procuring  more, 
and  no  more  could  be  procured  except  by  making  a  port  out 
of  the  direct  course  of  the  voyage,  the  putting  into  such  port 
for  such  purpose  would  not  be  held  a  deviation. 

Thus,  in  one  Nisi  Prius  case,  Lord  Eldon  admitted,  "  That, 
if  by  the  visitation  of  God  so  many  of  the  crew,  who  were 
otherwise  sufficient,  became  so  afflicted  with  sickness  as  to  be 
incapable  of  managing  the  ship,  such  an  illness  of  the  crew 
was  a  necessity  which  might  justify  a  deviation  "  (m). 

So,  it  has  been  held  in  the  United  States,  and  apparently 
on  good  grounds,  that  the  death  of  all  the  superior  officers  of 
an  East  India  ship  justified  the  crew  in  putting  into  the  Isle 
of  France,  though  out  of  the  course  of  the  voyage  (»). 

Seem,  if  the        It  must  be  carefully  borne  in  mind,  however,  that  going 

ship  was 

as  to  the  latter  ease,  the  judgment  (/)  Phelps  v.  Hill,  (C.  A.)  [1891] 

of  the  Privy  Council  pronounoed  by  1  Q.  B.  605 — a  charter-party  ease, 

Lord  Penzance  in  Quebec  Maritime  the  decision  in  which  is,  however, 

Ins.   Co.    v.  Commercial    Bank    of  applicable  to  contracts  of  insurance. 

Canada  (1870),  L.  B.  3  P.  C.  234,  See  per  Lindley,  L.  J.,  p.  612. 

244  ;  and  jwrf,  s.  690.  (m)  In  Woolf  v.  Claggett  (1800), 

(k)    Hall   v.    Franklin    Ins.    Co.  3  £sp.  257. 

(1830),  9  Pickering,  It.  466 ;  1  Phil-  (»)  Winthrop  v.  Union  Ins.  Co. 

lips,  Ins.  s.  1020.  (1807),  2  Wash.  B.  7. 
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out  of  the  course  for  such  purposes  con  only  be  justified  when    Sect.  430. 
the  ship  was  adequately  manned,  equipped  and  stored  in  the  originaUy 
first  instance :   if  the  ship  when  she  sailed  was  deficient  in  fitted  out. 
any  of  the  elements  of  seaworthiness,  the  going  into  port  to 
supply  such  deficiency,  however  necessary  it  may  be,  will  be 
deemed  a  deviation  (0). 

Thus,  where  a  ship  put  into  a  port  out  of  her  course  in 
order  to  procure  medicines  and  medical  assistance,  with  which 
she  ought  to  have  been  adequately  provided  when  she  sailed, 
this  was  held  to  amount  to  a  deviation  (p).  So,  where  a  Bhip, 
which  ought  to  have  sailed  with  a  full  complement  of  men 
engaged  for  the  whole  voyage,  sailed  with  two  of  the  number 
who  were  only  engaged  for  part  of  the  voyage,  and  put  into 
a  port  out  of  the  limits  of  the  policy,  in  order  to  supply  this 
deficiency,  this  was  held  a  deviation  (q). 

Upon  the  same  principle,  the  fact  of  a  ship  insufficiently  Deviation  to 
provisioned  at  the  outset,  for  the  voyage,  going  ofE  the  course  provisions, 
to  procure  provisions  will,  as  a  general  rule,  discharge  the 
underwriter  on  the  ground  of  deviation  (r).  It  would  be 
otherwise,  were  such  lade  of  provisions  due  to  unavoidable 
(and  unusual)  delay  through  causes  over  which  the  assured 
had  no  control  («). 


(0)  The  editors,  while  leaving  the 
text  unaltered,  consider  it  at  any 
rate  arguable,  that  the  deviation 
under  such  circumstances  will  not 
avoid  the  policy  unless  the  deficiency 
was  due  to  the  wilful  act  of  the  as- 
sured himself.  If  the  ship,  reduced 
through  the  negligence  of  the  as- 
sured or  his  servants  to  a  state  of 
disablement,  were  in  consequence 
lost  by  perils  insured  against,  the 
underwriter  would  be  liable.  Trinder 
9.  Thames  and  Mersey  Mar.  Ins.  Co., 
(C.  A.)  [1898]  2  Q.  B.  114.  It  is 
therefore  not  apparent  that  a  devia- 
tion, necessitated  by  the  danger  of 
such  a  loss,  should  avoid  the  policy. 
If  the  policy  is  vitiated  by  a  breach 
of  the  warranty  of   seaworthiness, 


that  is  a  different  matter. 

{p)  Woolf  v.  Claggett  (1800),  3 
Eep.  257. 

(9)  Forshaw  v.  Chabert  (1821),  3 
Brod.  &  B.  158 ;  8.  C.y  6  J.  B.  Moore, 
369.  The  ground  of  the  decision 
was  really  that  the  ship  was  unsca- 
worthy  at  the  start.  The  jury  had 
found  that  to  touch  at  Jamaica  for 
fresh  hands  was  justifiable,  and  the 
jCourt  expressed  neither  approval  of 
nor  dissent  from  this  finding. 

(r)  See  the  American  case  of  Ket- 
teU  v.  Wiggin  (1816),  13  Mass.  R. 
68,  cited  1  Phillips,  Ins.  s.  1026. 
See,  however,  note  in  s.  430. 

(«)  Raine  *.  Bell  (1808),  9  East, 
195;  Thomas  v.  Royal  Ezch.  Ass. 
Go.  (1814),  1  Price,  195. 
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Sect.  480. 

Or  medical 
aid. 


(8)  Strew  of 
weather. 


A  ship  driven 
out  of  her 
oourse  must 
prosecute  her 
voyage  from 
the  point  to 
which  she  has 
been  driven. 


Harrington 
r.  Halkeld. 


Whether  a  deviation  to  obtain  medical  aid  for  persons  on 
board  is  justifiable  when  the  navigation  of  the  ship  is  not 
made  unsafe  by  their  disablement  is  a  question  which  has  not 
arisen  in  this  country.  A  deviation  to  save  the  lives  of  per- 
sons  not  on  board  the  ship  is  allowed  on  the  ground  of 
humanity  (t).  The  editors  submit  that,  on  the  same  prin- 
ciple, when  there  is  an  immediate  need  of  medical  aid  for  the 
preservation  of  human  life,  a  deviation  to  obtain  such  aid  is 
justifiable,  and  it  has  been  so  held  in  the  United  States  («). 

431.  Stress  of  treat  her. 

It  is  no  deviation  if  a  ship  be  driven  out  of  her  course  by 
stress  of  weather ;  or  if  the  captain  puts  into  a  port  out  of 
his  course,  or  delays  his  sailing,  to  take  refuge  from  a  tempest, 
or  to  wait  for  a  wind,  if  in  so  acting  the  captain  did  what  a 
prudent  man,  in  the  exercise  of  sound  judgment,  would  have 
done  under  the  circumstances,  with  a  view  to  the  benefit  of  all 
concerned  (#). 

If  a  ship  is  thus  driven  out  of  her  course  by  the  actual 
violence  of  the  elements,  and  is  lost  before  she  can  return  into 
the  direct  course  of  her  voyage,  she  will  still  be  protected  by 
the  policy ;  nor  is  a  ship  so  driven  from  her  course  obliged  to 
sail  back  to  the  point  of  her  course  whence  the  storm  first 
drove  her ;  but  she  must  make  the  best  of  her  way  to  her 
port  of  destination  from  the  point  whither  she  has  been 
driven. 

Thus  a  ship,  insured  "from  London  to  St.  Kitts,"  was 
separated  from  her  convoy  by  a  storm  and  afterwards  cap- 
tured while  still  out  of  her  course,  but  taking  the  best  oourse 
for  St.  Kitts  or  the  convoy ;  Lord  Mansfield  held  this  was  no 


(*)  Post,  s.  434. 

(«)  Perkin  v.  Auguste  Ins.  Go. 
(1855}t  2  Parsons,  Ins. p.  34,  n. ;  Peter- 
son e.  The  Chandos  (1880),  4  F.  645  ; 
see  also  Sprague  v.  Overton  (1859), 
1  Sprague' b  Decisions,  462. 

(x)  Where  pumps,  intended  to  be 
used  in  salvage  operations,  were  in- 
sured from  Ardrossan  to  a  wreck, 


while  being  used  there  and  back  to 
Ardrossan,  the  Court  of  Appeal  held 
that  a  loss  of  the  pumps  during  a 
deviation  to  Belfast,  undertaken  to 
save  the  salved  vessel  from  sinking, 
was  not  recoverable.  Wingate  v. 
Foster  (1878),  3  Q.  B.  D.  682.  See, 
however,  as  to  this  case,  po*t> 
s.  471. 
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deviation  (y) .  So  where  a  ship,  insured  from  St.  Kitts  to  Sect.  431. 
London,  was  driven  by  a  storm  out  of  St.  Kitts  and  obliged  Delaney  *. 
to  run  to  St.  Eustatia,  and,  after  many  unsuccessful  efforts 
to  get  back  to  St.  Kitts,  finally  gave  up  the  attempt  and 
completed  her  lading  at  St.  Eustatia,  whence  she  sailed  for 
London ;  Lord  Mansfield  held  this  no  deviation,  and  said : 
"  If  a  storm  drive  a  ship  into  any  port  out  of  the  course  of 
her  voyage,  and,  being  there,  she  do  the  best  she  can  to  return 
to  her  port  of  destination,  she  is  not  obliged  to  return  back  to 
the  port  whence  she  is  driven  "  (a). 

Upon  the  same  principle  it  has  been  suggested  by  Lord  Waiting  until 
EUenborough  in  this  country  (a),  and  decided  in  the  United 
States  (J),  that  if  a  ship  find  her  port  of  destination  blocked  up 
by  ice,  or  otherwise  rendered  inaccessible,  she  may  make  the 
nearest  practicable  port  with  a  view  of  staying  there  till  her 
own  is  open,  without  its  being  deemed  a  deviation. 

Where  a  captain,  delayed  by  adverse  winds  and  dangerous 
weather,  puts  into  a  roadstead  for  safety,  it  has  been  held  no 
deviation  to  send  ashore  for  provisions  if  requisite  (c). 

432.  Endeavour  to  avoid  capture.  (4)  Endeavour 

The  endeavour  to  avoid  the  imminent  peril  of  capture,  capture, 
either  by  lying  to  in  the  port  of  loading,  or  putting  into  a  port 
out  of  the  course  of  the  voyage,  or  by  departing  from  the 
track  of  the  voyage  insured,  has  always  been  held  to  justify 
a  deviation,  provided  the  danger  was  real  and  immediate,  and 
the  apprehension  founded  on  reasonable  evidence  (d). 


(?)  Harrington  v.  Halkeld  (1778), 
2  Park,  639. 

(«)  Delaney  v.  Stoddart  (1786),  1 
T.  B.  22. 

(a)  Blankenhagen  v.  London  Ass. 
Go.  (1808),  1  Camp.  453. 

(b)  Graham  v.  Commercial  Ins. 
Co.  (1814),  11  Johnson,  R.  352,  cited 
1  Phillips,  s.  1023. 

(e)  Thomas  v.  Royal  Exoh.  Ass. 
Co.  (1814),  1  Price,  196. 

(<*)  Driscol  v.  Bovil  (1798),  1  B. 
&  P.  313 ;  Drisool  t\  Passmore  (1798), 

VOL.  I. 


ibid.  200 ;  Blankenhagen  v.  London 
Ass.  Co.  (1808),  1  Camp.  453;  O'Reilly 
v.  Gonne  (1815),  4  Camp.  249;  see 
also  The  San  Roman  (1873),  L.  R.  5 
P.  C.  301.  In  the  Teutonia  (1872), 
L.  R.  4  P.  C.  171,  an  action  on  a 
charter-party,  the  Privy  Council 
held  that  a  master  of  a  German  ship 
bound  for  Dunkirk,  having  been 
told  war  had  broken  out  between 
France  and  Germany,  was  justified 
in  putting  back  to  the  Downs  to 
make  inquiries. 

L  L 
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Sect.  482. 


IS)  Endeavour 
to  join 
oonvoy. 


So  a  ship,  insured  "  against  capture  in  her  port  of  loading/' 
may  hurry  out  of  such  port  in  order  to  avoid  the  imminent 
peril  of  capture,  though  only  half  loaded  and  totally  unpre- 
pared for  her  voyage ;  and  her  afterwards  putting  into  a  port 
out  of  the  course  of  her  voyage  in  order  to  repair  damage 
occasioned  by  such  hasty  escape  will  not  amount  to  a  devia- 
tion (e). 

In  the  United  States  several  cases  have  been  decided  upon 
this  principle,  and  in  all  the  main  point  of  inquiry  seems 
to  have  been  whether  the  danger  was  so  real  and  immediate 
as  to  justify  the  deviation  (/). 

433.  Endeavour  to  join  convoy. 

It  is  no  deviation  for  a  ship,  whether  warranted  to  sail 
with  convoy  or  not  (g)>  to  depart  from  the  direct  course  of 
the  voyage  in  order  to  seek  convoy  either  at  the  usual 
place  of  rendezvous  or  elsewhere  ;  the  only  question  in  such 
cases  is  whether  the  circumstances  show  to  the  satisfaction  of 
the  jury  that  the  captain,  in  so  departing  from  the  direct 
course  of  the  voyage,  acted  fairly  and  bond  fide  according  to 
the  best  of  his  judgment  and  with  no  other  view  or  motive 
but  to  meet  with  convoy,  and  thereby  be  enabled  to  reach  the 
terminus  of  the  voyage  by  the  safest  way  (A). 

It  is  not  a  deviation  for  a  ship,  warranted  or  not  to  sail 
with  convoy,  if  she  has  onoe  sailed  therewith  and  is  after- 
wards driven  back  to  port,  to  Bail  the  second  time  without 
oonvoy  (*). 

If  it  clearly  appears  that,  in  the  common  course  of   the 


(e)  O'Reilly  e.  Gonne  (1815),  4 
Camp.  249. 

(/)  Oliver  v.  Maryland  Ins.  Co. 
(1813),  7  Cranch's  S.  C.  R.  493; 
Whitney  v.  Haven  (1816),  13  Mass. 
R.  172;  Reade  v.  Com.  Ins.  Co. 
(1808),  3  Johnson,  R.  362. 

{ff)  D'Aguilar  v.  Tobin  (1816), 
Holt,  N.  P.  185.  So  held  also  in 
the  United  States,  Patrick  v.  Ludlow 
(1802),   3  Johnson's  Cases,    10  ;    1 


Phillips,  Ins.  a.  1023. 

(h)  Bond  v.  Gonzales  (1704),  2 
Salk.  445 ;  Gordon  v.  Morley  (1747), 
2  Str.  1265;  Campbell  v.  Bordieu 
(1747),  ibid.;  Bond  v.  Nutt  (1777),. 
2  Cowp.  601 ;  Enderby  v.  Fletcher 
(1780),  2  Park,  646 ;  D'Aguilar  *. 
Tobin  (1816),  Holt,  N.  P.  185 ;  S.  C., 
2  Marshall,  R.  265. 

(0   Laing    v.    Glover    (1813),    6 
Taunt.  49. 
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voyage  insured,  the  ship  might  have  obtained  oonvoy  at  a   Sect.  433. 
nearer  port,  her  being  limited  by  her  instructions  to  oall  for  it 
at  a  more  distant   port   may  amount   to  a  deviation  as 
varying  the  risk  (i). 

434.  Succouring  the  distressed.  (6)  Suooour- 

A  doubt,  dishonouring  to  the  jurisprudence  of  Christian  alutroiMod  md 
communities,  appears  for  some  time  to  have  prevailed  both  in  T^9  pro" 
this  country  and  the  United  States,  whether  a  departure 
from  the  direct  course  of  the  voyage,  for  the  purpose  of 
saving  the  lives  of  men  threatened  with  an  imminent  danger 
of  shipwreck  or  foundering,  was  or  was  not  a  deviation  whioh 
would  discharge  the  underwriters ;  it  must  now,  however,  be 
taken  as  clear  law,  both  on  this  and  the  other  side  the 
Atlantic,  that  a  deviation  of  this  kind,  sanctioned  alike  by 
the  true  interests  of  oommerce  and  the  clearest  precepts  of 
humanity,  can  in  no  instanoe  be  held  to  discharge  the  under- 
writers^. 

This  liberty,  however,  does  not  extend  to  the  oase  of 
saving  property  (m). 

In  an  action  by  a  goods  owner  against  the  shipowner, 
whose  vessel  and  her  cargo,  including  the  plaintiffs  goods, 
were  lost  whilst  the  ship  was  performing  a  salvage  servioe  for 
another  vessel  and  her  cargo,  but  not  suoh  a  servioe  as  was 
reasonably  necessary  to  save  the  lives  of  those  on  board,  the 
Court  of  Appeal  held  the  deviation  to  be  unjustifiable  (n). 
The  Court  regarded  the  case  as  one  of  the  first  impression  in 
our  Courts.    Upon  the  American  authorities  they  formulated 


(A)  Heselton  v.  Allnutt  (1813),  1 
M.  &  8.  46. 

(/)  In  this  country,  see  the  dictum 
of  Lawrence,  J.,  in  Lawrence  v. 
Sydebotham  (1805),  6  East,  54,  and 
the  judgments  of  Lord  Stowell  in 
The  Beaver  (1801),  8  C.  Bob.  292, 
and  The  Jane  (1831),  2  Hagg.  Ad. 
E.  345.  In  the  United  States,  see 
the  oases  collected  in  Phillips,  Ins. 
s.  1027;  8  Kent,  Com.  313.     See 


especially  the  judgment  of  Story,  J., 
in  The  Schooner  Boston  (1838),  1 
Sumner,  B.  328;  see  also  Peterson 
v.  The  Chandos  (1880),  4  P.  615. 

(m)  Scaramanga  v.  Stamp  (1880) 
(G.  A.),  5  C.  P.  D.  295.  See,  for 
the  cases  in  the  United  States  which 
establish  this  rule,  1  Phillips,  Ins. 
s.  1028. 

(*)  Scaramanga  v.  Stamp  (1880), 
5  C.  P.  D.  295. 
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Sect.  484.  the  following  propositions,  as  containing  the  existing  law  of 
the  United  States  on  the  question,  and  expressed  their  cordial 
concurrence  with  the  law  as  thus  laid  down : — 

"  Deviation  for  the  purpose  of  saving  life  is  protected,  and 
involves  neither  forfeiture  of  insurance  nor  liability  to  the 
goods  owner  in  respect  of  loss  which  would  otherwise  be 
within  the  exception  of  perils  of  the  seas.  And,  as  a  neces- 
sary consequence  of  the  foregoing,  deviation  for  the  purpose 
of  communicating  with  a  ship  in  distress  is  allowable,  inas- 
much as  the  state  of  the  vessel  in  distress  may  involve  danger 
to  life.  On  the  other  hand,  deviation  for  the  sole  purpose  of 
saving  property  is  not  thus  privileged,  but  entails  all  the 
usual  consequences  of  deviation. 

"  If,  therefore,  the  lives  on  board  a  disabled  ship  can  be 
saved  without  saving  the  ship,  as  by  taking  them  off,  devia- 
tion for  the  purpose  of  saving  the  snip  will  carry  with  it  all 
the  consequences  of  an  unauthorized  deviation. 

"  But  where  the  preservation  of  life  can  only  be  effected 
through  the  concurrent  saving  of  property,  and  the  bond  fide 
purpose  of  saving  life  forms  part  of  the  motive  which  leads 
to  the  deviation,  the  privilege  will  not  be  lost  by  reason  of 
the  purpose  of  saving  property  having  formed  a  second 
motive  for  deviating  "  (o). 

Endeavouring  435.  The  preceding  oases  plainly  show : — 1.  That  if  a  ship 
peril  not  be  forced  out  of  her  course  by  the  violent  or  constraining 
JJ^^  force  of  a  peril  insured  against  in  the  policy,  this  is  no  devia- 

tion (p).    2.  That  it  is  no  deviation  to  depart  from  the  course 
of  the  voyage  in  order  to  avoid  a  peril  insured  against,  as  sea 
risks,  capture,  seizure,  and  the  like  (q). 
Irresistible  It  is  also  now  clearly  established  that  where  the  departure 

force  of  a*.  _     _  .  •         ,   i        i 

peril  not  from  the  course  of  the  voyage  is  necessitated  by  the  lmme- 
J^tinBt  diate  and  irresistible  operation  of  a  peril  not  insured  against,  it 

(o)  See  per  Spragpie,  J.,  in  Crocker  Stoddart  (1785),  1  T.  R.  22  ;  Dris- 
v.  Jackson,  Sprairue,  R.  141.  ,      ^     .,  /f-no,    ,  «    «.«»,» 

/   x  <ir  ii  •  nk    i      /i*t.x    t       °°l  v-  B<ml  (l798)>  1  B.  &  P.  313. 

(p)  Vallejo  v.   Wheeler  (1774),  1 

Cowp.  143 ;  Harrington  p.  Halkeld  M   O'Beilly  *.  Go**e  (18"),   4 

(1778),    2   Park,    639 ;    Delaney  v.      camp.  249. 
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will  not  be  held  to  amount  to  a  deviation,  whether  the  peril    Sect.  485. 
be  one  not  included  among  the  ordinary  risks  or  expressly 
excluded  by  the  specific  terms  of  the  policy  (r). 

Thus,  where  a  neutral  ship,  insured  expressly  "  against  sea 
risks  and  fire  only,"  was  carried  out  of  her  course  and  detained 
six  weeks  by  a  British  cruiser,  this  was  held  to  be  no  devia- 
tion, though  capture  and  seizure  were  perils  not  insured 
against ;  for  the  Court  said  that  in  oases  where  the  deviation 
was  necessitated  by  superior  force  there  was  no  ground  for  a 
distinction  between  a  policy  confined  to  particular  risks  and 
a  general  policy  embracing  all  risks  (*). 

It  appears,  however,  to  have  been  held  at  Nisi  Prius  that  a  Avoidingperil 
departure  from  the  course  in  order  to  avoid,  or  in  consequence  against, 
of  endeavouring  to  avoid,  a  peril  not  insured  against  is  a 
deviation,  though  it  would  not  have  been  so  had  it  taken 
place  in  order  to  avoid  a  peril  insured  against.     In  the  case  O'Reilly  *. 
alluded  to,  the  polioy  was  on  goods  "at  and  from  La  Guayra,"  ohige  Co. 
with  the  clause  "  warranted  free  of  capture  and  seizure,  and 
the  consequences  thereof,  in  the  port  of  La  Guayra."     To 
avoid  seizure  the  ship  ran  to  sea  before  she  was  properly  loaded, 
and  was  in  consequence  obliged  to  put  into  a  port  out  of  the 
course  of  the  voyage  insured  and  was  there  lost.     Gibbs, 
0.  J.,  told  the  jury  that,  upon  these  facts,  the  ship  had  been 
guilty  of  a  deviation  which  discharged  the  underwriters, 
because  it  was  the  consequence  of  endeavouring  to  avoid  a 
risk  for  which  the  underwriters  had  stipulated  by  the  polioy 
not  to  be  liable  (t).    And  this  was  the  sole  ground  of  his 
decision,  for  in  a  polioy  on  the  freight  of  the  same  ship,  in 
which  there  was  no  such  exception  of  capture  and  seizure  in 
port,  the  Chief  Justice  held  upon  precisely  the  same  state  of 
facts  that  the  ship  was  guilty  of  no  deviation  («). 

(r)  As  a  deviation,  to  avoid  the  Ins.    Co.    (1806),    2    Johnson,    89, 

policy,  must,  aooording  to  aU  the  cited  1  Phillips,  s.  1025 ;    3  Kent, 

authorities,  be  voluntary,  this  rule  Com.  316. 

seems  obvious.  (*)  O'Reilly  v.  Royal  Exoh.  Ass. 

(*)  Scott  v.  Thompson  (1805),   1  Co.  (1815),  4  Camp.  246. 

B.  &  P.  N.  R.  181.    See  also  per  («)  O'Reilly  v.  Gonne  (1815),  4 


Kent,  C.  J.,  in  Robinson  r.  Marine      Camp.  249. 
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Beet.  435.  In  order  to  support  this  decision,  if  it  can  be  supported,  it 
is  necessary,  as  Phillips  admits,  to  introduce  a  distinction 
between  the  effect  of  an  unavoidable  departure  from  the 
course  by  the  operation  of  a  peril  not  insured  against  and  of  a 
voluntary,  though  reasonable,  departure  in  order  to  escape 
such  a  peril.  Such  a  distinction  was  accordingly  suggested 
in  the  first  edition  as  the  result  of  the  case.  "  On  further 
consideration,"  said  Arnould  in  the  second  edition  (or),  "I 
think  it  very  doubtful  whether  the  case  itself  can  be  sustained 
as  an  authority,  and  have  therefore  omitted  the  distinction 
referred  to"  (y). 

It  has  been  held  in  the  United  States  that  if  the  voyage 
is  given  up,  and  another  entirely  distinct  one  undertaken  on 
account  of  a  peril  not  insured  against,  the  risk  thereupon 
ceases  (a). 


(*)  Vol.  i.  p.  461. 

(?)  See  1  Phillips,  8.  1025.  The 
editors  point  oat  that  there  is  no 
analogy  between  an  unavoidable 
and  a  voluntary  departure  from 
the  course  of  the  voyage.  All 
the  authorities  agree  that  a  depar- 
ture, in  order  to  avoid  the  policy, 
must  be  voluntary.  Therefore,  if 
the  ship  be  delayed,  or  forced  out  of 
her  course,  by  the  immediate  opera- 
tion of  a  peril  not  insured  against) 
this  cannot  have  the  effect  of  a 
deviation.  Whether  the  legal  effect 
of  a  voluntary  departure  to  escape  a 
peril  not  insured  against  is  to  avoid 
the  policy  depends  on  different  con- 
siderations. Phillips1  arguments  and 
conclusion  seem  to  them,  as  they  did 
to  Arnould,  to  have  great  weight. 
It  cannot  but  be  known,  as  Phillips 
points  out,  to  the  parties  to  a  policy 
against  one  or  some  only  of  the  ordi- 
nary sea  perils,  that  the  vessel  is  to 


be  subject  to  the  other  perils  usually 
included  in  policies,  and  the  fair  in- 
ference is  that  they  do  not  contem- 
plate the  forfeiture  of  the  insurance 
by  a  reasonable  departure  from  the 
course  to  avoid  one  of  these  risks. 
For  an  analogous  principle,  see  The 
Teutonia  (1872),  L.  R.  4  P.  0.  171, 
180,  where,  the  master  having  justifi- 
ably deviated  for  the  safety  of  the 
ship,  Hellish,  L.  J.,  said :  "  It  can- 
not be  contended  that  the  master 
is  deprived  of  the  right  of  taking 
reasonable  and  prudent  steps  for 
the  preservation  of  his  ship  because, 
from  the  accident  of  the  cargo  not 
belonging  to  his  own  nation,  the 
cargo  is  not  exposed  to  the  same 
danger  as  the  ship."  The  Marine 
Insurance  Bill,  1899,  s.  50  (1)  (d), 
sanctions  a  deviation  to  escape  a 
peril  not  insured  against. 

(s)  Lee  v.  Gray  (1811),  7  Mass.  R. 
349,  and  cited  1  Phillips,  s.  1025. 
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CHAPTER  XVI. 

NATUBE  AND  DURATION  OF  THE  BISK  IN  TIME  POLICIES. 

SECT. 

Nature  of  the  Risk  in  Time  Policies • 436 

Duration  of  the  Risk    437—442 

Mixed  Policies   443—445 

436.  The  inoonvenienoe  or  impossibility,  when  a  ship  was  A  time  policy 

i         i  •  iii  *•  i*  a  i  •        u  one  in 

employed  in  suoh  adventures  as  cruising,  coasting  or  fishing  wnich  the 
voyages,  of  designating  the  risk  by  local  termini  led  to  the  jJJ^^d  by 
practice  of  limiting  the  risk  to  a  certain  fixed  term  or  period  time  alone, 
of  time  specified  in  the  policy,  whioh  is  then  called  a  time 
policy  (a).     The  use  of  time  policies  is  now  very  extensive. 
In  f aot,  they  are  now  used  much  more  than  voyage  policies 
for  the  insurance  of  steamships,  and  very  largely  for  that  of 
freight  and  disbursements.     They  axe  not  in  general  suitable 
for  the  insuranoe  of  goods,  whioh  the  assured  usually  wishes 
to  protect  during  transit  from  one  place  to  another  (b).  There 
is  one  kind  of  insurance  of  goods,  viz.,  by  floating  policies, 
which,  in  a  sense,  is  an  insurance  on  time  when  it  covers 
shipments  of  goods,  made  within  a  certain  period  of  time  fixed 
by  the  policy,  as  declared  by  the  assured ;  but  these  floating 
policies  axe  in  reality  insurances  of   goods  for  a  series  of 

voyages  (c). 

« 

(a)  2  Emerigon,  c.  xiii.  s.  1,  p.  41 ;  thereof  ....  shipments  held  oovered 
2  Beneoke,  System  des  Assecuranz,  to  December  31,"  "in  as  many 
o.  viii.  8.  3,  p.  442.  voyages  as  may  be  required  until 

(b)  See  Gow,  228—234,  for  an  31/12/94,"  goods  shipped  on  the  31st 
account  of  the  practice  of  insuring  December,  1894,  were  held  oovered, 
by  time  policies.  though  the  ship  only  sailed  on  the 

(c)  Where  a  policy  covered  ship-  1st  January,  1895.  Johnson  v.  Bryant 
ments  of  goods  "  from  the  loading      (1896),  1  Com.  Cas.  363. 
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Beet.  486. 


Duration  of 
the 


In  time  policies  the  risk  insured  is  entirely  independent  of 
the  voyage  of  the  ship  (iter  navis)  (d)y  and  the  policy  covers 
any  voyage  whatever  which  the  ship  may  make,  and  any  sea 
loss  or  damage  sustained  within  the  space  of  time  limited  in 
the  policy  (e).  It  is  now,  however,  very  common  for  the 
policy  to  except  certain  geographical  limits,  either  entirely  or 
for  certain  seasons  of  the  year,  as,  e.g.,  "  Warranted  no 
St.  Lawrence  between  the  1st  of  October  and  the  1st  of 
April."  In  that  case  a  loss  within  the  excepted  limits  of 
time  and  space  is,  of  course,  not  oovered  by  the  policy  (/). 

There  is  no  implied  warranty  of  seaworthiness  in  time 
policies  (g). 

437.  The  two  extremes  of  the  time  are  the  termini  of  the 
risk,  and  the  adventure  begins  and  ends  with  the  term  wherever 
the  ship  may  then  happen  to  be,  and  whether  the  object 
of  the  voyage  be  then  accomplished  or  not(^).  The  risk 
necessarily  ceases  when  the  time  limited  in  the  policy  comes 
to  an  end  (i ).  From  the  instant  that  the  policy  attaches,  the 
insurer's  right  to  the  full  premium  is  complete,  as  is  the  right 
of  the  assured  to  a  full  indemnification  in  case  of  loss  (j). 
Thenceforth  there  is  no  suspension  of  the  risk  whether  the 
ship  be  at  sea  or  in  port ;  it  continues  to  run  until  the  expi- 
ration of  the  period  insured  (k). 


(d)  1st  Ton  der  Beise  des  SchifiTs 
yollig  unabhangig.  2  Benecke, 
System  des  Ass.  c.  8,  s.  3,  446. 

(*)  3  Kent,  Com.  307,  n.  (a). 

(/)  See  Birrell  v.  Diyer  (1884),  9 
App.  Cas.  345. 

(g)  Dudgeon*.  Pembroke  (1877), 
2  App.  Cas.  284;  post,  Part  II. 
Chap.  IV. 

(h)  Casaregis,  Disc,  lxvii.  No.  31, 
cited  2  Emerigon,  o.  xiii.  a.  1,  p.  42. 
Lapso  tempore  extinota  est  materia 
obligationis  et  oonsequenter  obli- 
gatio,  quia  post  tempua,  jam  alia 
est  materia,  alia  res.  Dumoulin, 
torn.  iii.  p.  283,  cited  4  Boulay-Paty, 
Droit  Mar.  170. 

(i)  II  suffit  que  le  risque  ait  com- 


mence1 pour  qu'il  finisse  au  terns 
present.  2  Emerigon,  o.  xiiL  s.  1, 
p.  41. 

(j)  Tyrie  r.  Fletcher  (1777),  2 
Cowp.  666  ;  Lorraine  v.  Thomlinson 
(1781),  2Dougl.  685. 

(At)  2  Emerigon,  o.  xiii.  s.  1,  p.  41. 
See,  to  the  same  effect,  Syers  v. 
Bridge  (1780),  2  Dougl.  527.  A 
clause  is  usually  inserted  in  time 
policies  (see,  e.g.,  Institute  Time 
Clauses,  App.)  making  the  risk 
attach  "  in  port  and  at  sea,  in  docks 
and  graving  docks,  and  on  ways, 
gridirons  and  pontoons  at  all  times, 
in  all  places,  and  on  all  occasions, 
services  and  trades  whatsoever  and 
wheresoever,  &o." 
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A  time  policy,  like  a  voyage  policy,  may  be  effected  retro-    Sect.  437. 


spectively  if  it  contain  the  clause  "  lost  or  not  lost ;"  as  where  Time  policy 
a  polioy  was  effected  in  August,  1807,  "  to  commence  from  JS2o«pective. 
l6t  August,  1806,"  on  a  ship  engaged  in  the  Southern  whale 
fishery,  which  had  sailed  on  her  voyage  in  1805  (I). 

438.  On  general  principles,  it  is  clear  that  the  under-  Loss  caused 
writers  on  a  time  policy  ought  to  be  liable  for  any  loss  which  Smit^f  the 
happens  within  the  limits  of  the  time  (m).    It  is  supposed,  ^me»  but 
however,  to  have  been  laid  down  in  Meretony  v.  Dunlope,  ascertained 
that  where  damage  is  caused  within  the  limits  of  the  time,  wards, 
but  the  extent  of  it  not  ascertained  till  afterwards,  the  under- 
writer is  not  liable.     The  case,  as  shortly  stated  by  Willes,  J., 
was  that  of  an  insurance  for  six  months  on  a  ship,  which 
received  her  death- wound  three  days  before,  but  was  kept 
afloat  by  pumping  till  three  days  after,  the  expiration  of  the 
time  :  the  verdict  for  the  underwriters  was  confirmed  by  the 
Court  (n).     In  Knight  t\  Faith  (0),  however,  which  subse-  Supposed 
quently  raised  the  same  point  for  decision,  Lord  Campbell,  Meretony  p. 
in  giving  the  judgment  of  the  Court,  intimated  considerable  ovOT^iedby 
doubt  whether  the  doctrine  supposed  to  be  established  by  ^n.i?ht<;« 
Meretony  v .  Dunlope  was  ever  laid  down  by  Lord  Mansfield, 
and  stated  what  the  Court  deemed  to  be  the  correct  doctrine 
thus : — "  If  a  ship,  insured  for  time,  during  the  time  received 
damage  from  the  perils  of  the  seas,  though  the  amount 
thereof  be  not  ascertained  till  the  expiration  of  that  time,  and 
she  is  kept  afloat  till  then,  upon  the  assured  taking  proper 
steps,  there  does  not  appear  any  good  reason  why  they  may 


(/)  Hucks  v.  Thornton  (1815), 
Holt,  N.  P.  30.  Could  it  possibly 
be  argued  that  suoh  an  insurance, 
even  without  the  clause,  "lost  or 
not  lost,"  was  not  intended  to  be 
retrospective  P 

(m)  A  loss  of  freight  in  consequence 
of  a  casualty  happening  during  the 
time  limited  by  the  policy  is  recover- 
able, although  the  voyage  oould  not 
have  been  completed,  and  therefore  the 


freight  would  not  have  been  earned 
within  such  time.  Michael  v.  Gil- 
lespie (1857),  2  C.  B.  N.  S.  627 ;  26 
L.  J.  C.  P.  306. 

(n)  Meretony  v.  Dunlope  (1783), 
stated  by  Willes,  J.,  in  giving  judg- 
ment in  Lockyer  v.  Offley  (1786),  1 
T.  R.  260. 

(0)  Knight  v.  Faith  (1850),  15 
Q.  B.  649. 
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Sect.  488. 


Time  policies 
limited  in 
England  to 
a  year; 
not  so 
restricted 
elsewhere. 


Continuation 
clause. 


not,  according  to  the  facts,  proceed  against  the  underwriters 
either  for  a  total  or  for  a  partial  loss  "  (p). 

In  the  following  case,  although  the  casualty  which  caused 
a  loss  of  freight  took  place  before  the  policy  expired,  the  loss 
was  held  to  have  occurred  afterwards.  The  polioy  was 
expressed  to  be  "  from  the  15th  April  to  the  14th  October, 
both  inclusive,  on  ohartered  freight,"  to  pay  only  loss  of  hire 
which  might  arise  under  the  "  forty-eight  hours'  clause  "  in  a 
charter-party  "  for  accidents  occurring  between  the  15th  April 
and  the  15th  October."  The  ship  met  with  an  accident  in 
June,  but  was  only  dooked  for  repairs  in  November,  and  the 
repairs  were  not  completed  until  the  SOth  December,  and  in 
the  meanwhile  the  payment  of  hire  ceased.  The  Court  of 
Appeal  held,  affirming  the  Divisional  Court,  that  the  under- 
writer was  not  liable,  because  freight  had  been  paid  for  the 
whole  period  covered  by  the  policy,  and  consequently  there 
was  no  loss  of  freight  within  that  period  (q). 

439.  England  appears  to  be  the  only  commercial  state  in 
which  any  restriction  is  placed  on  the  duration  of  time 
policies.  The  foreign  codes,  in  general,  expressly  allow 
insurances  on  time  without  any  limitation  as  to  their 
extent  (r) ;  and  the  law  is  the  same  in  the  United  States  of 
America  (s). 

In  England  the  law  is,  "  that  no  policy  of  sea  insurance 
made  for  time  shall  be  made  for  any  time  exceeding  twelve 
months."  A  policy  made  for  a  longer  period  is  expressly 
declared  to  be  invalid  (t). 

440.  In  the  English  time  policies  it  has  been  usual  to  provide 
by  a  clause  attached  to  the  policy,  called  the  continuation  clause, 
that  if  at  the  end  of  the  period  of  the  insurance  the  ship  is  at 
sea  the  insurance  may  be  extended  until  her  arrival  at  some 


(p)  Knight  v.  Faith  (1850),  16 
Q.  B.  667. 

(?)  Hough  v.  Head  (1885),  55 
L.  J.  Q.  B.  43. 


(r)  See,  e.g.,  the  Code  of  Holland, 
art.  266 ;  German  Code,  art.  830 ; 
Code  de  Commerce,  arts.  332,  363. 

(«)  1  Phillips,  Ins.  8.  949,  n. 

(*)  Stamp  Aot,  1891,  e.  93  (2),  (3). 
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port.  The  form  of  the  clause  in  the  Institute  Time  Clauses  Sect.  440. 
was  as  follows  : — "  Should  the  above  vessel  be  at  sea  on  the 
expiration  of  this  policy,  it  is  agreed  to  hold  her  covered 
until  arrival  at  port  of  destination,  or  until  lost,  whichever 
may  first  occur,  at  a  pro  ratd  monthly  premium,  provided  due 
notice  be  given  before  the  expiration  of  the  policy,  and 
damage  during  such  extension  shall  be  treated  as  if  it  had 
occurred  during  the  final  voyage  under  this  policy  for  the 
purposes  of  the  warranty  as  to  average."  The  usual  praotioe, 
when  the  assured  gives  notioe  to  prolong  the  insurance,  is  for 
the  underwriter  to  execute  a  supplementary  polioy. 

Another  form  of  continuation  clause,  which  is  sometimes 
inserted  in  policies,  does  not  make  the  prolongation  of  the  risk 
conditional  on  notice  being  given,  but  provides  simply  that  if 
the  ship  be  at  sea  at  the  expiration  of  the  polioy  the  insurance 
shall  continue  until  the  ship  arrives  at  some  port  («). 

Doubts  have  been  expressed  whether  a  continuation  clause 
in  a  policy  for  twelve  months  has  not  the  effect  of  vitiating 
the  whole  insurance,  on  the  ground  that  it  makes  the  policy 
one  for  a  period  exceeding  twelve  months  within  the  meaning 
of  the  Stamp  Act,  1891,  seot.  93 ;  and  Mr.  Gow  states  that 
for  this  reason  some  underwriters  consider  that  it  should  not 
be  printed  or  written  in  the  policy,  nor  attached  to"  it  in  any 
permanent  way,  and  only  allow  it  to  be  pinned  to  the  polioy 
to  whioh  it  refers  (v). 

The  question  of  continuing  polioies  arose  some  time  ago  in 
connection  with  a  club  polioy,  of  which  a  rule,  declaring  that 
the  association  should  renew  the  polioy  unless  they  received 
ten  days'  notice  to  the  contrary,  was  expressly  made  a  term. 
It  was  not  necessary  to  decide  whether  the  insuranoe  (origin- 
ally for  thirty-eight  days  only)  was  thereby  prolonged ;  but 
Cookburn,  C.  J.,  expressed  the  opinion  that  the  polioy  was  a 
continuing  one  (#).  In  a  later  case  the  question  arose  whether 

(w)    See,    e.ff.y    the    continuation  the  Institute  Time  Clauses  for  1901. 
clause    in    Charlesworth   v.    Faher  (v)  Gow,  237. 

(1900),  4  Com.  Gas.  408.    The  con-  (x)  Michael  v.  Gilleepy  (1857),  2 

tinuation  clause  has  been  omitted  in  C.  B.  N.  S.  627 ;  26  L.  J.  C.  P.  806. 
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Sect.  440. 


a  olub  policy  for  twelve  months  was  a  continuing  one  by 
reason  of  a  similar  rule,  and  it  was  held  that,  according  to  the 
terms  of  the  rule  and  the  words  of  30  &  31  Vict.  c.  23,  the 
policy  was  not  a  continuing  one  (y). 

In  a  very  recent  case  Bigham,  J.,  decided  that  a  policy  for 
twelve  months,  containing  a  continuation  clause  prolonging 
the  risk  until  the  arrival  of  the  ship  at  her  port  of  final 
destination,  was  void  at  law  {yy).  In  that  case  the  assured 
was  claiming  for  a  loss  which  had  occurred  after  the  twelve 
months  had  expired.  He  was  therefore  relying  on  a  contract 
of  insurance  alleged  by  himself  to  be  one  for  more  than 
twelve  months.  Such  a  contract  is  plainly  void ;  and  it  is  not 
altogether  clear  that  the  learned  judge  meant  to  decide  more 
than  this.  His  language,  however,  supports  the  conclusion 
that  even  if  the  loss  had  happened  within  the  twelve  months 
the  plaintiff  could  not  have  recovered. 

Thus  it  appears  that  the  authorities  are  inconclusive.  It 
may  no  doubt  be  argued  that  as  the  risk  may  end  at  the 
expiration  of  twelve  months,  the  polioy  is  not  one  for  a 
longer  period  (s).  Nevertheless,  it  seems  diffioult  to  avoid 
the  conclusion  that  when  the  same  agreement  provides  for  an 
insurance  for  twelve  months,  and  purports  to  afford  protection 
to  the  assured  for  a  further  period,  it  is  an  insurance  for  more 
than  twelve  months.    If  this  view  be  ooireot,  it  is  only 


(y)  Lishman  v.  Northern  Marit. 
Ins.  Co.  (1873),  L.  R.  8  C.  P.  216 ; 
in  the  Exch.  Ch.  (1876),  L.  R.  10 
0.  P.  179.  The  assured,  it  must  be 
noticed,  was  not  suing  on  or  assert- 
ing the  validity  of  the  policy.  The 
question  was  whether  he  was  in- 
sured by  it,  after  the  expiration  of 
twelve  months,  within  the  terms 
of  a  warranty  in  another  polioy 
not  to  be  insured  beyond  a  certain 
amount. 

(yy)  Gharlesworth  v.  Faber  (1900), 
4  Com.  Cas.  408. 

(z)  For  this  purpose  reliance  may 
be  placed  on  the   decisions  which 


establish  that  a  contract  which  is 
capable  of  performance  within  a 
year  is  not  within  the  Statute  of 
Frauds  (see  McGregor  v.  McGregor 
(C.  A.)  (1888),  21  Q.  B.  D.  424),  and 
on  the  distinction  drawn  by  Alder- 
son,  B.,  for  the  purposes  of  that 
statute,  between  a  contract  for  more 
than  a  year  defeasible  by  notice,  and 
a  contract  for  a  year,  subject  to  a 
proviso  for  enlargement.  Dobson  *. 
Collifl  (1856),  1  H.  &  N.  81,  83. 
But  the  relevanoy  of  the  cases  on 
the  Statute  of  Frauds  to  a  different 
question  on  a  different  statute  may 
be  doubted. 


■ 


J 
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when  the  prolongation  of  the  insurance  is  effected  by  a    Sect.  440. 
separate  oontraot  (which  of  course  will  not  be  enforceable 
unless  it  complies  with  the  requirements  of  the  Stamp  Act) 
that  the  original  insurance  is  not  vitiated  (a). 

It  may  possibly  be  argued  that  the  continuation  clause 
only  makes  the  insurance  one  for  time  and  a  voyage,  and 
that  such  an  insurance  is  not  prohibited  (b).  In  addition, 
however,  to  the  provision  in  sect.  93  (2)  of  the  Stamp  Act, 
which  declares  that  no  policy  made  for  time  shall  be  made 
for  more  than  twelve  months,  sect.  93  (3)  declares  gene- 
rally that  a  policy  of  sea  insurance  shall  not  be  valid,  unless 
it  is  made  for  not  more  than  twelve  months.  The  correct 
view  is  probably  that  any  term  prolonging  an  insurance  made 
for  a  year  makes  the  policy  one  for  a  period  exceeding  twelve 
months. 

441.  When  the  insurance  is  expressed  to  be  from  one  par-  Duration  of 
ticular  day  to  another,  e.g.,  "  from  the  14th  day  of  February,  « from"  a 
1901,  until  the.l4£h  day  of  August,  1901,"  it  has  been  held  **• 
in  the  case  of  a  fire  policy  that  the  risk  does  not  in  general 
commence  to  run  until  the  former  day  has  expired,  and  that 
it  will  cover  losses  happening  on  the  latter  day(c).     The 
decision  seems  applicable  to  marine  policies ;  but  it  appears 
that  there  is  no  hard-and-fast  rule  to  this  effect,  and  that  in 
any  particular  case  it  would  be  open  to  one  of  the  parties  to 
prove  that  a  different  computation  of  time  was  intended. 

Frequently  in  English  policies  the  risk  is  declared  to  run 


(a)  The  rules  of  the  mutual  in- 
surance associations  commonly  pro- 
Tide  for  the  continuation  of  the  in- 
surance and  the  issue  of  a  fresh 
policy  from  year  to  year,  in  default 
of  notice  by  either  party  to  terminate 
the  insurance.  The  club  policies  are 
usually  expressed  to  be  made  subject 
to  the  rules  and  regulations  of  the 
associations.  If  the  rule  prolonging 
the  insurance  be  thereby  incorporated 
in  the  policy,  the  question  discussed 
in  the  text,  whether  the  policy  is 


invalid,  arises.  But  it  is  possible 
that  the  policy  would  be  held  only 
to  incorporate  those  rules  which  are 
applicable  to  the  risk  for  the  year,  and 
not  the  antecedent  agreement  to  keep 
up  the  insurance  from  year  to  year. 

(b)  See  Stamp  Act,  1891,  s.  94, 
which  provides  for  the  stamping  of 
a  sea  insurance  made  for  a  voyage 
and  also  for  time. 

(«)  Isaacs  t\  Royal  Ins.  Go.  (1870), 
L.  R.  6  Ex.  296. 
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Time  of 
what  place 
determines 
the  duration 
of  the  risk. 


Sect.  441.  from  a  particular  hour  of  a  particular  day,  e.g.9  "  from  noon 
of  the  20th  day  of  February."  It  is  evident  that  the  time  of 
the  same  plaoe  ought  to  determine  the  beginning  and  end  of 
the  risk,  otherwise  the  ship,  by  sailing  eastward  or  westward, 
might  shorten  or  lengthen  the  duration  of  the  risk.  In  the 
United  States  it  has  been  decided  that  the  time  which  deter- 
mines the  duration  of  the  risk  is  that  of  the  place  where  the 
contract  was  executed,  unless  it  be  shown  that  a  different 
computation  of  time  was  contemplated  (d).  The  same  rule 
would  no  doubt  be  followed  in  the  English  Courts,  if  the 
question  should  arise  here.  It  is,  however,  usually  stipulated 
in  the  English  policies  that  Greenwich  mean  time  is  the  time 
which  governs  the  risk.  In  view  of  the  fact  that  in  practice 
Greenwich  mean  time  is  everywhere  used  in  England,  even 
without  this  stipulation  it  would  no  doubt  be  held  that  this 
time  was  applicable  to  a  policy  made  in  this  country  (e). 


Proof  of  time 
of  lose  in  case 
of  musing 
ship. 


442.  The  burden  of  proving  that  a  loss  took  place  within 
the  time  covered  by  the  policy  is  on  the  assured,  and 
there  is  no  presumption  in  the  case  of  a  missing  ship  that 
the  loss  took  place  at  a  particular  time  (/),  though  there 
Is  a  presumption  that  the  ship  has  foundered  (<7).  The 
assured  must,  therefore,  in  order  to  recover,  produce  some 
evidence  on  which  a  jury  will  be  justified  in  finding  that  the 
loss  took  place  while  the  policy  was  in  force.  Evidence  that 
the  ship  must  have  encountered  a  violent  storm  which  hap- 
pened at  a  particular  time  may  be  sufficient  (h).  Again,  if 
in  the  ordinary  course  the  ship  ought  to  have  arrived  at  her 


(d)  Walker  v.  Protection  Ins.  Co. 
(1849),  29  Maine  R.  317 ;  1  Phil- 
lips, s.  949. 

(*)  By  the  Statutes  (Definition  of 
Time)  Act,  1880,  any  expression  of 
time  in  a  statute,  deed,  or  legal  instru- 
ment shall,  unless  it  be  otherwise 
specifically  stated,  be  held,  in  the 
case  of  Great  Britain,  to  be  Green- 
wich mean  time,  and  in  the  oase  of 
Ireland,  Dublin  mean  time. 


(/)  Brown  e.  Neilson  (1804),  1 
Caines,  526,  cited  1  Parsons,  311. 
The  rules  of  the  mutual  insurance 
associations,  however,  often  provide 
that  a  missing  ship  .shall  be  deemed 
to  have  been  lost  on  the  day  when 
she  was  last  heard  of. 

(g)  Post,  Vol.  II. 

(A)  See  a  case  before  James,  V.-C, 
cited  by  North,  J.,  in  In  re  Rhodes 
(1887),  36  Cb.  D.  591. 
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destination  before  the  expiration  of  the  policy,  a  loss  within    Sect.  442. 
the  time  limit  may  be  inferred  (*). 

443.  The  policies  hitherto  considered  have  been  purely  Mixed 

nolicies 
time  policies,  in  form  as  well  as  in  effect;  i.  e.,  the  limits  of 

the  risk  have  been  defined  in  the  polioy,  solely  by  points 

of  time,  without  any  designation  of  local  termini  at  all: 

policies,  however,  are  sometimes,  though  not  very  frequently, 

made,  in  which  not  only  the  time  is  specified  for  which  the 

risk  is  limited,  but  the  voyage  also  is  described  by' its  local 

termini  (k).    As,  for  instance,  "at  and  from  London  to 

Cadiz  for  six  months,"  or  "  from  the  1st  of  January,  1901,  to 

the  1st  of  June,  1901,  at  and  from  Bristol  to  Marseilles,"  &c, 

or  "  from  the  1st  of  January,  1901,  at  and  from  Liverpool  to 

New  York." 

These  policies  are  neither  time  nor  voyage  policies,  but  Construction 

and  effect 

partake  of  the  nature  of  both,  and,  for  the  sake  of  con-  0f  mixed 
venienoe,  may  be  called  mixed  policies.  They  are  time  P°Uoie8- 
policies  in  this,  that  the  underwriter  is  not  liable  for  any  loss 
unless  it  occur  within  the  limits  of  the  time  specified  in  the 
policy ;  and  they  are  so  far  voyage  policies,  that  the  under- 
writer is  not  liable  for  any  loss  unless  the  ship  originally 
sailed  on  the  voyage  described  in  the  policy,  and  at  the  time 
of  the  loss  be  sailing  on  the  prescribed  course  between  the 
termini  of  such  voyage  (/),  or  if  insured  "at  and  from"  a 
place,  be  there  at  the  time  of  the  loss  for  the  purposes  of  the 
voyage  insured. 

Thus,  as  we  have  already  seen,  where  a  Newfoundland  ship  Way  v. 
was  insured  "  at  and  from  the  20th  of  October,  from  any  ports 
in  Newfoundland  to  Falmouth,  or  her  port  or  ports  of  dis- 

(i)  Brown  v.  Neilson,  supra.  all  risk  while  being  conveyed  from 

(*)  Way  v.  Modigliani  (1787),  2      B<  *°  and/OT  m  board  &e  wreok" 

w  "»'  "•  """e  *      "•  Cave,  J.,  held  that  "at  the  wreck" 

T. R.  30;  Robertson*. French (1803),      meant  ftt  ^  looality  rf  the  ^^ 

4  East,  130.  and  that  the  policy  did  not  cover  a 

{I )  Salvage  pumps  were  insured  loss  of  the  pumps  on  board  the  wreok 

"from  the  30th  of  December,  1882,  within  the  prescribed  period,  while  it 

to  the  12th  of  January,  1883,  ....  was  being  towed  to  the  nearest  port 

whilst  engaged  in  Balvage  operations  of  safety.    Difiori  v.  Adams  (1884), 

at  the  wreck  of  the  C,"  "  including  63  L.  J.  Q  B.  437. 
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Beet.  448. 


The  ship 
need  not  be 
at  the  ter- 
minus a  quo 
on  the  day 
from  which 
the  policy 
takes  effect. 

American 
oases  on  this 
point. 


charge  in  England  "  ;  it  was  held  that,  although  under  this 
policy  the  ship  need  not  have  been  in  any  port  in  Newfound- 
land on  the  20th  of  October,  yet,  in  order  to  make  the  policy 
attach  at  all,  the  ship  must  have  originally  sailed  on  the 
voyage  insured,  and  that  as  in  this  case  she  had  not  done  so, 
the  assured  could  not  recover,  though  the  loss  took  place  after 
the  20th  of  October,  and  when  the  ship  had  got  into  the 
course  of  the  voyage  described  in  the  polioy  (m). 

444.  The  point  conoeded  in  this  case,  viz.,  that  in  such  a 
polioy  it  is  not  neoessary  that  the  ship  should  be  in  the  port 
named  as  the  terminus  a  quo  in  the  polioy,  at  the  time  when 
the  insurance  is  limited  to  oommence,  has  been  illustrated  in 
the  United  States. 

Thus,  where  a  brig  was  insured  "  from  Calais,  in  Maine,  on 
the  16th  day  of  July,  to,  at,  and  from  all  ports  to  which  she 
may  prooeed  in  the  coasting  trade  for  six  months  " ;  and 
the  brig  was  not  at  Calais  on  the  16th  July,  but  had  been 
there  subsequently  within  the  six  months;  the  Court  held 
that  the  policy  had  attached  on  the  16th  July,  "  for  it  was  the 
dear  intent  of  the  parties  to  insure  on  time,  without  regard  to 
the  place  where  the  vessel  might  then  be,  but  only  with  regard 
to  the  employment  in  which  she  was  engaged,  viz.,  the 
coasting  trade  "  (n). 

So  where  insurance  was  effected  on  a  ship  for  a  voyage  "  at 
and  from  Boston  to  Charlestown,"  the  polioy  only  to  take 
effect  so  far  as  the  ship  was  not  covered  by  previous  insurances ; 
and  it  appeared  that  the  ship,  fully  covered  by  a  prior  policy 
on  time,  had  sailed  from  Boston  before  such  prior  policy  had 


(m)  Way  *.  Modigliani  (1787),  2 
T.  R.  30.  The  ship  had  left  New- 
foundland on  the  1st  of  October. 
If  she  had  sailed  after  the  20th  on 
the  voyage  insured,  she  would  no 
doubt  also  have  been  protected  by 
the  polioy  when  she  broke  ground, 
the  mention  of  the  date  not  being  a 
warranty  (it  is  apprehended)  that 
she  shall  sail  on  or  before  that  date, 


but  only  fixing  the  date  before  which 
the  risk  cannot  attach.  There  may, 
however,  be  an  implied  condition  in 
a  policy  like  this,  that  the  voyage 
shall  at  any  rate  commence  within  a 
reasonable  time  after  the  specified 
date. 

(n)  Martin  v.  Fishing  Ins.  Go. 
(1838),  20  Pick.  B.  389,  cited  1 
Phillips,  Ins.  8.  928. 
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expired,  the  second  policy  was  held  to  attach  while  the  ship    Sect.  444. 
was  at  sea  on  the  voyage,  immediately  upon  the  expiration  of 
the  first  (0). 

Where  it  is  evident  from  the  whole  language  of  the  instru- 
ment that,  although  the  risk  is  expressly  made  to  commence 
from  a  specified  local  terminus,  yet  the  policy  is  substantially 
a  time  policy,  it  has  been  held  in  the  United  States  that  it 
will  attach  and  operate  as  such,  though  the  vessel  may  never 
within  the  term  have  been  at  the  local  termintis  a  quo  named 
in  the  policy  as  the  place  where  the  risk  is  to  commenoe.  A 
policy  was  effected  on  drip  "to,  at,  and  from  one  or  more 
ports  in  the  globe,  for  one  year,  commencing  the  risk  at 
Barbadoes  the  7th  of  December,  1810,  to  continue  till  the 
vessel  shall  be  arrived  and  moored  at  anchor  twenty-four 
hours  in  safety  within  the  year  aforesaid."  The  vessel  was 
not  at  Barbadoes,  as  supposed  by  the  policy,  having  left 
on  the  6th ;  but  the  Court  said  her  being  so  was  immaterial, 
and  that  the  risk  would  end  with  the  year  without  any 
regard  to  her  being  in  any  port,  either  at  that  time  or 
before ;  the  beginning,  duration,  and  end  of  the  risk  being 
well  enough  described  without  any  regard  to  the  place 
where  it  was  to  commence,  or  to  the  vessel's  being  safe  in 
port  (/?). 

Upon  the  whole  it  may  be  laid  down  that,  supposing  a  Difference 
policy  in  this  mixed  form  onoe  to  have  attached,  the  only  between 
difference  in  point  of  effect  between  it  and  an  ordinary  voyage  ^S5«?  a»i 
policy  will  be  that  the  risk  upon  the  adventure  will  continue,  voyage 
not  until  the  arrival  of  the  ship  or  the  landing  of  the  goods, 
but  until  the  completion  of  the  time  specified,  whenever  and 
wherever  that  may  be,  totally  irrespective  of  the  completion 
or  noncompletion  of  the  voyage.     These   policies,  in  fact, 
afford  no  more  protection,  and  not  so  much  liberty,  as  time 


(0)   Kent  v.  Manufacturers'   Ins.  (p)  Manley  9.  United  Marine  and 

Go.  (1836),  18  Pick.  B.  19;  I  Phil-  Fire  Ins.  Co.  (1812),  9  Mass.  R.  86, 

lips,  Ins.  s.  928.  cited  1  Phillips,  s.  928. 
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Sect.  444.    policies,  and  are,  probably  for  that  reason,  comparatively  of 

rare  oocurrenoe  (q). 

» 

Stamping  445.  By  the  Stamp  Act,  1891,  s.  94,  "where  any  sea 

of  mixed  •  •  j      .e  j      i        r       >•  i 

policies,  msuranoe  is  made  for  a  voyage,  and  also  for  time,  or  to 

extend  to  or  oover  any  time  beyond  thirty  days  after  the  ship 
shall  have  arrived  at  her  destination  and  been  there  moored 
at  anohor,  the  policy  is  to  be  charged  with  duty  as  a  policy 
for  a  voyage,  and  also  with  duty  as  a  polioy  for  time." 

(?)  2  Benecke,  System  dee  Aaseouranz,  c.  viii.  introductory  section,  p.  203, 
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DURATION  OF  THE  BISK  IN  VOYAGE  POLICIES. 


8B0T. 

Duration  Clause 446 

Commencement  of  Bisk  on  Goods 

447—455 
Continuance  and  End  oi  Bisk 

on  Goods 456—471 

Commencement  of  Bisk  on  Ship 

472—486 


SHOT. 

* 

Continuance  and  End  of  Bisk 
on  Ship     487—509 

Commencement    of     Bisk     on 
Freight 510—619 

End  of  Bisk  on  Freight . . .  .520,  621 


446.  The  clause  describing  the  voyage  by  its  termini  is  Clause  fixing 
distinct  in  our  English  policies  from  that  which  defines  the  0f  ^e  risk, 
commencement,  continuance,  and  end  of  the  risk.     This  latter 
clause,  upon  the  construction  of  which  the  nature  of  the  con- 
tract between  the  parties  so  materially  depends,  is  in  Lloyd's 
policies  in  the  following  form : — 

"  Beginning  the  adventure  upon  the  said  goods  and  mer- 
chandises from  the  loading  thereof  on  board  the  said 
ship  upon  the  said  ship, 

&c.  ,  and  shall  so  continue  and 

endure,  during  her  abode  there,  upon  the  said  ship, 
&o. ;  and  further,  until  the  said  ship,  with  all  her 
ordnance,  tackle,  apparel,  &c,  and  goods  and  mer- 
chandises whatsoever,  shall  be  arrived  at  , 
upon  the  said  ship,  &c,  until  she  hath  moored  at 
anchor  twenty-four  hours  in  good  safety,  and  upon 
the  goods  and  merchandises  till  the  same  be  there 
discharged  and  safely  landed  "  (a). 

(a)  By  express  stipulation  the  risk  voyage.  See,  e.g.,  Hyderabad  Dec- 
is  sometimes  made  to  attach  during  can  Co.  v.  "Willoughby,  [1899]  2 
a  land  transit  preceding  the  marine      Q.  B.  630. 

mm2 
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Sect.  446.  As  there  are  many  decisions  on  the  construction  of  this  clause, 
and  as  the  duration  of  the  risk  varies  upon  the  different  sub- 
jects of  insurance,  it  will  conduce  to  clearness  if  we  discuss 
separately  the  duration  of  the  risk :  (1)  on  goods ;  (2)  on 
ship  ;  (3)  on  freight. 

Commenoe-  447.  "  Beginning  the  adventure  upon  the  said  goods  and 

risk  on  goods,  merchandises  from   the  loading  thereof   on  board  the  said 
ship." 

The  first  observation  on  that  part  of  the  above  clause  which 
fixes  the  duration  of  the  risk  on  goods  is,  that  the  common 
form  of  policy  in  this  country  affords  no  protection  against 
those  dangers  to  which  the  goods  are  exposed  in  being  carried 
in  boats  or  lighters  from  the  quays  or  wharves  of  the  port  of 
loading  to  the  ship's  side. 

In  this  respect  our  practice  differs  from  that  of  almost  all 
continental  states,  which  either  decree  by  their  laws  or  stipu- 
late in  their  policies  that  the  risk  of  the  underwriters  on  goods 
shall  commence  directly  the  goods  leave  the  shore  in  order  to 
be  loaded  on  board  the  ship  (b). 

Of  course  goods,  even  in  this  country,  may  be  protected 
while  thus  in  transit  froin  quay  to  ship  by  any  express  clause 
in  the  policy  duly  framed  for  the  purpose.  Thus,  where  a 
polioy  on  goods  at  and  from  St.  Petersburg  to  London  oon- 


The  com- 
mencement of 
the  risk  may 
be  varied  by 
a  special 
clause. 


(b)  Thus  the  German  Commercial 
Code  (art.  824)  provides  that  the  risk 
on  goods  shall  begin  immediately 
from  the  time  the  goods  leave  the 
shore.  By  the  Russian  Commercial 
Code  (art.  567)  and  the  Egyptian 
Maritime  Code  (art.  184)  the  begin- 
ning of  the  risk  is  the  same,  unless 
the  polioy  itself  provides  otherwise. 
By  the  Belgian  Maritime  Code 
(art.  172),  when  the  duration  of  the 
risk  is  not  settled  by  the  policy,  it 
runs  as  to  goods  from  the  moment 
they  are  loaded  in  the  ship,  or  in 
lighters  to  convey  them  there. 
The  Commercial  Codes  of  Holland 
(art.   627)  and  of  Spain  (arts.  733, 


761)  go  even  further,  and  declare 
that  the  risk  on  goods  shall  com- 
mence from  the  time  they  are  brought 
down  to  the  quay  or  wharf  in  order 
to  be  loaded  on  board.  The  French 
Code  de  Commerce  (arts.  328,  341) 
makes  the  risk  attach  from  the  load- 
ing of  the  goods  on  board  the  ship 
or  the  lighters  that  are  to  convey 
them  thither.  For  the  former  laws 
of  continental  countries,  see  3  Boulay- 

Paty,  Droit  Mar.  tit.  z.  s.  9,  pp.  418 — 

420 ;  2  Emerigon,  c.  xiii.  s.  2,  p.  48 ; 

and  2  Beneoke,  System  des  Assecu- 

ranz,  o.  viii.  s.   1,  p.  205 ;  Nolte's 

ed.  vol.  i.  pp.  641—646. 
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tained  this  clause :  "  Beginning  the  adventure  on  the  said    Sect.  447. 

goods  from  and  immediately  following  the  loading  thereof  on 

board  boats  at  St.  Petersburg ;  "  it  was  not  disputed  that  the 

risk  on  the  goods  commenced  directly  they  were  put  on  board 

boats  at  St.  Petersburg  to  be  loaded  (in  the  usual  course  of 

trade  there)  on  board  the  ship  at  Cronstadt  (c). 

448.  "  From  the  loading  thereof  on  board  the  said  ship  at."  Commence- 
Upon  the  construction  of  these  words  it  has  been  decisively  rf^  unaer  the 
established  that  a  policy  on  goods  for  a  voyage  "at  and  from"  ^^ry 
a  speoified  terminus  in  which  the  risk  is  expressed  to  begin 
"  from  the  loading  thereof  on  board  the  ship,"  in  the  common 
form,  will  only  attach  upon  goods  loaded  on  board  at  the  very 
place  named  as  the  terminus  a  quo  of  the  voyage  (d) ;  and 
this    even  though  it  should  plainly  appear,  from  extrinsic 
evidence,  that  the  underwriters  knew  that  the  goods  had  in 
faot  been  loaded  on  board  prior  to  the  ship's  arrival  at  the 
place  specified  in  the  policy  as  the  terminus  a  quo  of   the 
voyage,  and  that  the  assured  effected  the  insurance  with  the 
intention  of  protecting  the   goods  so  loaded   elsewhere  (e). 


(c)  Hurry  v.  Royal  Exch.  Ass.  Go. 
(1801),  2  B.  &  P.  430  ;  see  per  Heath, 
J.,  ibid.  435.  A  clause  such  as 
"including  risk  of  craft  to  and 
from  the  vessel "  is  commonly  in- 
serted in  English  policies.  In  some 
companies'  policies  a  clause  pro- 
riding  that  "the  insurance  shall 
commence  from  the  time  when  the 
goods  shall  be  laden  on  board  the 
said  ship,  or  vessel,  craft,  or  boat, 
as  above"  has  taken  the  place  of 
the  ordinary  clause  relating  to  the 
commencement  of  the  risk.  See 
McArthur,  p.  90.  It  is  now  also  com- 
mon to  insert  in  Lloyd's  policies  a 
clause,  called  the  ' ( warehouse  to  ware- 
house *'  clause,  which  covers  "  all  and 
every  risk  in  craft  to  and/or  from 
the  vessel  or  vessels,  and  all  risks, 
including  fire,  from  the  warehouse 
of  the  consignor  by  any  conveyances 
by  land  or  by  water,  and  until  safely 


delivered  into  the  warehouses  of  the 
consignees  and.  or  their  agents. ' '  See 
Ide  v.  Chalmers  (1900),  5  Com.  Cas. 
212. 

(d)  Robertson  v.  French  (1803),  4 
East,  130;  Spittar.  Woodman  (1810), 
2  Taunt.  416 ;  Horneyer  v.  Lushing- 
ton  (1812),  15  East,  46 ;  Langhorn 
r.  Hardy  (1812),  4  Taunt.  628; 
Mellish  c.  Allnutt  (1813),  2  M.  &  S. 
106  ;  Rickman  v.  Caratairs  (1833),  6 
B.  &  Ad.  651. 

(*)  Per  Bayley,  J.,  in  Gladstone  c. 
Clay  (1813),  1  M.  &  S.  423 ;  per 
Lord  Denman  in  Rickman  r.  Car- 
stairs  (1833),  6  B.  &  Ad.  663 ;  and 
see  the  facts  of  Robertson  v.  French 
(1803),  4  East,  130 ;  Spitta  t\  Wood- 
man (1810),  2  Taunt.  416;  Lang- 
horn  v.  Hardy  (1812),  4  Taunt.  630, 
in  all  which  it  plainly  appeared  that 
the  underwriters  knew  the  goods  had 
been  previously  loaded,    The  prin- 
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Spitta  i\ 
Woodman. 


Sect.  448.  Most  of  these  cases  arose  during  the  great  wars  of  the  French 
Revolution,  when,  in  consequence  of  Napoleon's  Berlin  and 
Milan  decrees,  goods  really  shipped  in  this  country  were  con- 
stantly insured  as  though  shipped  at  some  Baltic  port. 

Thus,  to  take  one  case  as  an  illustration  of  many :  a  cargo 
insured  "  at  and  from  Gottenburg  to  the  ship's  port  or  ports 
of  discharge  in  the  Baltic,"  with  the  usual  clause,  "beginning 
the  adventure  on  the  said  goods  from  the  loading  thereof  on 
board  the  said  ship,"  had  been  loaded  at  London,  carried  to 
Gottenburg,  where  it  was  not  taken  out  nor  reloaded,  and 
after  leaving  Gottenburg  was  totally  lost  by  capture.  Although 
the  policy  on  which  the  action  was  brought  was  proved  by 
parol  evidence  to  be  in  continuation  of  another  policy,  from 
London  to  Gottenburg,  effected  with  the  same  underwriter, 
as  he  well  knew,  the  Court  felt  themselves  bound  by  the 
express  words  of  the  policy,  and  held  that,  as  the  goods  had 
been  loaded  on  board,  not  at  Gottenburg,  the  terminus  a  quo 
of  the  voyage  insured,  but  at  a  previous  port,  the  policy  never 
attaohed  at  all,  and  that  the  assured  could  recover  nothing  (/) . 
In  this  case  the  risk  was  made  to  begin  on  the  goods 
"  from  the  loading  thereof  on  board  the  ship  "  in  blank,  i.e.9 
without  saying  where :  of  course,  if  the  risk  is  from  their 
being  "  loaded  on  board  the  ship  at "  the  terminus  a  quo  or 
other  named  place,  the  reason  for  a  strict  construction  of  the 
polioy  is  still  more  cogent  (g). 

449.  The  strict  rule  of  construction  was  not  relaxed  in  the 
later  case  of  Bickman  v.  Carstairs,  which  was  an  action  on  a 
policy  on  ship  and  goods  for  a  homeward  voyage  "  at  and 
from  the  coast  of  Africa "  to  the  ship's  port  of  discharge  in 


Rickman  v. 
Cantairs. 


ciple  of  these  decisions  has  been 
adversely  criticised  by  Erie,  C.  J.,  in 
Carr  v.  Montefiore  (1864),  5  B.  &  S. 
408,  428  ;  33  L.  J.  Q.  B.  256,  269. 

(/)  Spitta  v.  Woodman  (1810),  2 
Taunt.  416;  S.  C.,  16  East,  188,  n. 
See  also  Mellish  v.  AUnutt  (1813),  2 
M.  &  S.  106,  where  the  risk  was 
also  made  to  begin  "  from  the  load* 


ing  on  board  ship,"  without  more. 

(g)  See,  accordingly,  Robertson  r. 
French  (1803),  4  East,   130;  Hor- 

neyer  v.  Lushington  (1812),  15  East, 

46;  Langhorn  v.  Hardy   (1812),  4 

Taunt.  630;  in  all  which  the  risk 

was  made  to  commence  from    the 

loading  on  board  at  a  named  place. 


CHAP.  XVII.]      DURATION  OF  THE  RISK  ON  GOODS. 


535 


the  United  Kingdom,  beginning  the  adventure  on  the  goods   Sect.  449. 

"  from  the  loading  thereof  aboard  the  said  ship  twenty-four 

hours  after  her  arrival  on  the  coast  of  Africa."    It  was  held 

by  Lord  Denman  and  the  Court  of  King's  Bench,  that,  in 

the  absence  of  anything  upon  the  face  of  the  instrument  to 

show  the  contrary,  this  policy  did  not  attach  on  part  of  the 

outward  cargo,  which,  although  still  remaining  on  board  the 

ship  on  the  coast  of  Africa  more  than  twenty-four  hours  after 

her  arrival  there  and  at  the  time  of  loss,  had  been  loaded  on 

board  at  her  port  of  departure  in  this  country  (h). 

Lord  Denman,  in  delivering  the  judgment  of  the  Court  in 
that  case,  said :  "  It  appears  very  likely  that  the  assured 
intended  by  this  policy  to  insure  both  the  outward  and  home- 
ward cargo.  Unfortunately,  however,  they  have  used  words 
whioh  will  not,  we  think,  effectuate  that  intention.  The 
question  in  this  and  other  cases  of  the  construction  of  written 
instruments  is,  not  what  was  the  intention  of  the  parties,  but 
what  is  the  meaning  of  the  words  they  have  used  "  (i). 

450.  The  application  of  this  rule  to  some  of  these  cases  The  Courts 
was  the  subject  of  severe  animadversion  in  Carr  v.  Monte-  omwrtunrty 
fiore.     "Ik  the  several  Gottenburg  cases  it  seems  to  me,"  ^StiSof 
says  Erie,  C.  J.  (k),  "that  a  construction  was  put  on  the  modifying 

the  strict* 

policies  so  as  to  defeat  the  intention  of  the  parties."     Cock-  role, 
burn,  C.  J.,  in  the  same  case  below  (/)  expresses  a  hope  that 
it  might  be  brought  under  the  consideration  of  the  highest 


(A)  Hickman  v.  Cantata  (1833),  6 
B.  &Ad.  651. 

(*)  5  B.  &  Ad.  662.  In  Carr  v. 
Montefiore  (1864),  6  B.  &  S.  428 ; 
83  L.  J.  Q.  B.  266,  Erie,  C.  J., 
formulated  the  following  role  of 
construction :  "  If  the  words  of  the 
instrument  are  clear  in  themselves, 
the  instrument  most  be  construed 
accordingly;  but  if  they  are  sus- 
ceptible of  more  meanings  than  one, 
then  the  Judge  must  inform  him- 
self by  the  aid  of  the  jury  and 
the  surrounding  circumstances  which 


bear  on  the  contract ; "  and  he  was 
of  opinion  that  the  provision  as  to 
beginning  the  adventure  from  the 
loading  at  the  terminus  a  quo  is 
mere  description,  not  a  warranty 
that  the  cargo  shall  be  loaded  there. 
This  is  also  Phillips'  view.  1  Phil- 
lips, s.  939. 

(At)  (1864),  33  L.  J.  Q.  B.  256, 
269  ;  6  B.  &  S.  408,  429. 

(/)  33  L.  J.  Q.  B.  67,  63.  The 
observation  is  not  reported  in  Best  & 
Smith. 
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Sect.  460. 


Bell  v. 
Hobeon. 


Joyce  v. 
Realm  Insur« 
anoe  Co. 


Court  of  Appeal.  And  Lord  Ellenborough,  C.  J.,  himself 
an  assisting  party  in  the  establishment  of  this  construction, 
says  of  it :  "A  very  strict  and  certainly  a  construction  not  to 
be  favoured,  and  still  less  to  be  extended,  was  adopted  in 
Spitta  t\  Woodman.  But  if  there  be  anything  to  indicate 
that  a  prior  loading  was  contemplated  by  the  parties,  it  will 
release  the  case  from  that  construction  "  (m). 

Accordingly,  where  the  words  used  on  the  faoe  of  the 
written  instrument  show,  consistently  with  sound  principles 
of  interpretation,  that  the  parties  intended  by  the  policy  to 
protect  goods  loaded  on  board  the  ship  elsewhere  than  at  the 
terminus  a  quo  of  the  voyage  insured,  the  Court  will  relax 
the  rigour  of  this  rule. 

Thus,  where  a  policy  on  American  produce  for  a  voyage  at 
and  from  Gottenburg  to  any  ports  in  the  Baltio,  "  beginning 
the  adventure  on  the  goods  from  the  loading  thereof  on  board 
the  ship,"  was  on  the  face  of  it  declared  to  be  "in  continua- 
tion of  five  other  policies,"  and  these  were  on  the  same  cargo 
for  a  voyage  from  Norfolk  in  Virginia  to  Gottenburg :  Lord 
Ellenborough  held  that,  as  it  thus  clearly  appeared  on  the 
face  of  the  policy  that  the  parties  to  it  must  have  known  that 
the  goods  had  been  loaded  on  board  before  arriving  at 
Gottenburg,  the  policy  had  attached  (»). 

So  a  policy  of  re-insurance  was  in  such  terms  as  would 
have  brought  it  within  the  rule  in  Spitta  t?.  Woodman ;  but 
it  was  expressly  made  "  subject  to  all  clauses  and  conditions 
of  the  original  policy,"  and  as  the  original  policy,  being 
upon  goods  embarked  in  the  barter  trade  on  a  voyage  to 
Africa  and  back,  stipulated  that  outward  cargo  should  be 
considered  homeward  interest  twenty-four  hours  after  the 
ship's  arrival  at  her  first  port  of  discharge,  it  was  held  that 
the  policy  of  re-insurance  was  qualified  by  the  terms  of  the 


(m)  Bell  v.  Hobson  (1812),  16  East, 
240,  248.  In  the  following  year, 
however,  Lord  Ellenborough  fol- 
lowed Spitta  v.  Woodman  in  Melli&h 


v.  Allnntt  (1813),  2M.&S.  106. 

(»)  Bell  v.  Hobson  (1812),  16  East, 
240  ;  8.  C,  at  N.  P.  3  Camp.  272. 
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original  policy  and  had  attached  on  the  goods,  although  not    Sect.  450. 
loaded  on  the  coast  of  Africa,  but  at  Liverpool  (o). 

Lord  Ellenborough  had,  in  Bell  v.  Hobson,  suggested  the  Effect  of  the 

words 

introduction  of  the  words  "wheresoever  loaded"  as  a  way  of  "wheresoeYer 

loaded  " 

adapting  the  policy  to  the  purposes  of  the  parties.  Accordingly  Giadato 
a  policy  on  a  cargo  for  a  homeward  voyage  "  at  and  from  Clay. 
Fernambuco  to  Maranham,  and  at  and  from  thence  to  Liver- 
pool " — "beginning  the  adventure  on  the  said  goods  from  the 
loading  thereof  on  board  the  sdld  ship  wheresoever  " — was  held, 
by  virtue  of  the  word  "  wheresoever,"  to  protect  a  portion  of  the 
outward  cargo  loaded  at  Liverpool  and  still  on  board  at  the 
time  of  the  loss,  while  the  ship  was  on  her  way  from  Per- 
nambuoo  to  Maranham,  not  having  found  a  market  at 
Pernambuco  (p). 

451.  Moreover,  if  the  goods,  though  originally  loaded  on  ConstructiT* 
board  elsewhere,  are  afterwards,  either  wholly  or  in  part,  first  °      y* 
landed  and  then  reloaded  at  the  port  specified  in  the  policy 
as  the  terminus  a  quo  of    the  voyage,  this  is   a   sufficient 
"  loading  on  board  the  ship  "  at  that  port  to  make  the  policy 
attach  under  the  clause. 

Thus,  under  a  policy  on  ship  and  goods  "  at  and  from  Nonnen  v. 

.      .  Kettlewell 

Landscrona  to  Wolgast,"  beginning  the  risk  on  the  goods 
"  from  the  loading  on  board  the  ship,"  the  goods,  though 
previously  loaded  on  board  at  Gottenburg,  were  partly  taken 
out  of  the  hold  on  the  ship's  arrival  at  Landscrona  and  landed 
on  the  quay  there,  so  as  to  enable  the  custom-house  officers  to 
ascertain  the  quality  of  the  whole  cargo  and  adjust  the  duties 
on  it,  after  which  they  were  reloaded  on  board.  Lord  Ellen- 
borough  held  that  this  unloading  and  reloading  distinguished 
the  oase  from  that  of  Spitta  r.  Woodman,  and  was  sufficient 
to  make  the  policy  attach  on  the  goods  at  and  from  Lands- 
crona (?).      Accordingly,  under  a  similar  policy  on  goods  Carry. 

Montefiore. 

(o)  Joyoer.  Realm  Ins.  Co.  (1872),  (?)  Nonnen  v.  Kettlewell  (1812), 

L.  R.  7  Q.  B.  580 ;  41  L.  J.  Q.  B.  16  East,   17«.    In  this  case  it  was 

356.  objected   that   the   cargo   had  not 

(p)  Gladstone  v.  Clay  (1813),   1  been  so  far  unloaded  as  to  ascertain 

M.  &  S.  418.  what  amount  of  sea  damage  it  had 
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Sect.  451. 


Constructive 
loading  in 
the  United 
States. 


The  strict 
role  not 
applicable 
where  there 
is  a  liberty  to 
touch  and 
stay. 


"  from  a  port  or  ports  in  the  River  Plate,"  where  the  cargo 
on  the  forepeak  down  to  the  keelson  was  taken  out  and  landed 
at  Monte  Video  for  the  purpose  of  repairing  the  ship  and 
then  reloaded,  it  was  held  that  this  satisfied  the  clause  "  from 
the  loading  thereof  on  board/'  although  it  was  a  cargo  of 
guano  that  had  been  originally  shipped  at  Liones  Island  in 
Patagonia.  Cockburn,  C.  J.,  however,  said  he  relied  more 
upon  the  additional  fact  that  at  Monte  Video,  after  the  repairs, 
both  ship  and  cargo  had  changed  hands  by  sale  and  a  new 
destination  was  given  to  the  adventure  by  the  purchasers  (r). 
In  the  United  States,  where  the  construction  put  upon  this 
clause  is  as  strict  as  in  our  own  Courts,  it  has  been  held  that 
merely  unstowing  the  goods  from  the  hold  on  the  ship's 
arrival  at  the  terminus  a  quo  of  the  voyage  insured,  in  order 
to  make  room  for  other  goods  there  taken  in,  and  then 
re-stowing  them,  is  not  equivalent  to  a  loading  on  board  at 
such  terminus  so  as  to  make  the  policy  attach  on  those 
goods  (*).  Phillips  thinks  that  if  the  goods  in  this  case  had 
been  landed  on  the  wharf  and  then  taken  on  board  again,  this 
would  have  been  a  loading  within  the  terms  of  the  policy. 

452.  This  strict  rule  of  construction,  which  has  been  applied 
in  the  case  of  goods  loaded  before  the  ship  has  reached  the 
terminus  a  quo,  does  not  prevail  where,  the  voyage  being 
a  trading  or  bartering  voyage,  the  policy  contains  a  liberty 
"  to  touch,  stay,  trade,  &c,"  or  any  other  clause  of  that  kind ; 
for  in  such  cases  it  is  obvious,  on  the  face  of  the  policy  itself, 
that  it  must  have  been  contemplated  by  the  parties  that  other 
goods  would  be  put  on  board  in  the  course  of  the  voyage  than 
those  loaded  at  the  port  of  departure,  and  that  they  intended 
to  protect  such  goods  by  the  policy.     Wherever,  therefore,  it 


sustained  on  the  voyage  from  its 
prior  port  of  loading ;  but  Lord 
Ellenborough  held  that  as  the  goods 
were  "  warranted  free  of  average," 
the  objection  at  all  events  in  this 
ease  would  not  apply. 


(r)  Can  v.  Montefiore  (1863),  5 
B.  &  S.  408 ;  33  L.  J.  Q.  B.  67  ; 
affirmed  (in  error)  (1864),  6  B.  &  S. 
425  ;  33  L.  J.  Q.  B.  256. 

(«)  Murray  9.  Columbian  Ins.  Go. 
(1814),  11  Johnson,  302,  cited  1 
Phillips,  Ins.  s.  939. 
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can  fairly  be  deduced  from  the  whole  construction  of  the  Sect.  452. 
polioy  that  the  parties  contemplated  loading,  unloading, 
bartering  or  trading  with  goods  at  any  intermediate  ports  in 
the  course  of  the  voyage  insured,  the  policy  attaohes  not  only 
on  goods  loaded  on  board  at  the  port  of  departure,  but  also  on 
those  loaded  on  board  at  any  of  the  ports  where  the  ship  is 
empowered  to  touch  and  trade  under  the  terms  of  the  policy, 
or  where,  upon  a  true  construction  of  the  whole  instrument,  it 
must  be  presumed  that  such  a  loading  was  contemplated  (t). 

Thus,  where  a  ship  has  liberty  by  suoh  a  policy  to  touch  at  Violett  r.    . 
a  specified  port,  the  policy  attaches  on  goods  loaded  on  board 
at  that  port  in  order  to  complete  the  cargo  (u).     So  a  freight  Barclay  v. 
policy,  with  liberty  for  the  ship  "  to  call,  exchange,  or  take  on  *' 

board  goods  at  any  ports  or  places  she  may  oall  at,"  was  held 
to  cover  the  freight  on  fresh  goods  loaded  on  board  the  ship 
at  a  port  of  distress  in  order  to  replace  part  of  the  original 
cargo,  which  had  been  washed  out  of  her  as  she  lay  ashore  (#). 
So  in  the  case  of  Hunter  v.  Leathley,  the  policy  attached  on  Hunter  v. 
goods  shipped  on  board  to  complete  the  cargo  at  a  port  lying  a  ey# 
diametrically  out  of  the  course  from  the  original  port  of 
loading  to  the  ultimate  ports  of  discharge,  and  not  named  in 
the  policy,  though  embraoed  within  its  very  extensive  terms. 
Lord  Tenterden  intimated  that  in  policies  on  trading  voyages 
all  places  mentioned  in  the  policy  after  the  words  "with 
liberty  to  touoh,  &c."  may  be  considered  as  loading  ports — 
i.e.,  as  ports,  goods  loaded  at  which  will  be  protected  by  the 
polioy  (y). 

453.  The  two  following  cases  afford  a  good  illustration  of 
the  mode  in  which  the  Courts  apply  policies  containing  suoh 


[i)  Violett   v.    Allnutt    (1811),   3  (t#)    Violett  v.   Allnutt  (1811),   3 

Taunt.  4 19 ;  Grant  v.  Delacour  (1806),  Taunt.  419. 

cited  1  Taunt.  466;  Grant  v.  Paxton  (*)   Barclay  t>.   Stirling  (1816),  6 

(1809),  ibid.  463 ;   Barclay  t>.  Stir-  jf  &  S  6 

ling  (1816),  6  M.  &  S.  6  ;  Hunter  v.  '        " 

Leathley  (1830),  10  B.  &  Cr.  858 ;  W  Hnnter  *  **«**J  (1830),  10 

affirmed  (in  error)   (1831),  7  Bing.  B-   &  Or.  858;  in  error  (1831),   7 

617.  Bing.  517. 
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Sect.  458.    extensive  liberties  of  touching  and  staying  to  the  protection 
of  goods  laden  on  board  in  the  course  of  the  voyage. 

Grant*.  An  East  India  captain,  being  desirous  of  protecting  his 

interest  in  the  adventure  for  the  voyage  out  and  home, 
effected  a  policy  "  on  goods  as  interest  shall  appear"  "at 
and  from  London  to  all  ports  or  places  on  this  or  the  other 
side  of  the  Cape  of  Good  Hope  forwards  and  backwards  at 
sea,  at  all  times,  on  all  services,  and  all  ports  and  places, 
until  the  ship's  arrival  back  again  to  her  last  station  of  dis- 
charge at  Blackwall  or  Deptford,"  "  beginning  the  adventure 
on  the  said  goods  from  the  loading  thereof  on  board  the  said 
ship  at  London." 

The  Court  held  that,  though  these  last  words  literally 
applied  only  to  goods  laden  in  London  for  the  outward 
voyage,  yet  as  these  voyages  were  for  the  purposes  of  trading 
and  barter,  the  policy  attached  upon  any  goods  which  the 
captain  might  acquire  by  trading  with  his  outfit  in  the  course 
of  the  voyage  described  in  the  policy,  wherever  they  might  be 
loaded  on  board  (2). 

Grant  v.  The  same  captain,  to  protect  his  interest  in  the  same  adven- 

ture for  the  homeward  voyage,  effected  an  insurance  on 
goods  "  at  and  from  China  to  all  or  any  other  ports  or  places 
whatsoever  or  wheresoever  in  the  East  Indies,  Persia,  or  else- 
where beyond  the  Cape  of  Good  Hope,  in  port  or  in  sea,  in  all 
places,  at  all  times,  and  in  all  services,  until  the  ship's  safe 
arrival  in  London  " — "  beginning  the  adventure  upon  the 
said  goods  from  the  loading  thereof  on  board  at  China," 
"  with  liberty  for  the  ship  in  that  voyage  to  proceed  and  sail 
to  and  touch  and  stay  at  any  ports  or  places  whatsoever,  for 
any  purposes  whatsoever,  without  being  deemed  a  deviation." 
With  a  cargo  of  tea  originally  loaded  on  board  at  China  for 
the  homeward  voyage,  the  ship  was  afterwards  obliged  to  put 
into  Bombay  to  repair ;  the  tea  cargo  was  sent  on  to  England 
in  another  vessel,  and  the  captain,  having  repaired  his  ship, 


(z)  Grant  v.  Delaoour  (1806),  cited  1  Taunt.  466.   See  per  Mansfield,  C.  J., 
ibid.  474. 
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loaded  a  cargo  of  cottons  at  Bombay,  and  sent  her  therewith    Sect.  453. 
to  Canton,  on  which  voyage  she  was  lost. 

The  Court  held  thKt  this  policy,  unlike  the  former,  had 
never  attached  on  the  goods  bo  loaded  at  Bombay  for  the 
voyage  to  Canton ;  the  insurance,  they  said,  in  this  case  was 
on  nothing  but  the  goods  laden  on  board  at  China  for  the 
homeward  voyage  thence  to  London  (a).  The  Court  remarked 
that  there  was  nothing  on  the  face  of  this  policy  nor  in  the 
circumstances  of  the  case  to  alter  "  the  plain,  fair,  gramma- 
tical sense  "  of  the  words  "  beginning  the  risk  on  the  goods 
from  the  loading  thereof  on  board  in  China ;"  there  was  no 
oustom  of  trade  authorizing  the  company  to  send  back  the 
ship  from  Bombay  to  Canton,  so  as  to  keep  her  still  within 
the  protection  of  a  policy  effected  on  a  homeward  voyage 
from  Canton  to  London ;  there  was  no  intention  of  unloading 
the  goods,  for  "it  never  was  in  the  contemplation  of  the 
underwriters,  or  of  any  mbn,  that  a  ship  onoe  laden  with  tea, 
a  very  valuable  cargo,  would  be  unloaded  and  employed  in 
some  other  trade." 


454.   The   strict  rule  of   construction  which  confines  the  Limits  of  the 
policy  to  goods  loaded  at  the  terminus  a  quo,  is  not  satisfied  j^rawHof 
by  their  being  loaded  at  a  place  within  the  legal  limits  merely  *****  "^ 
of  the  port ;  unless  it  appears  that  the  word  used  to  describe 
the  terminus  a  quo  is  understood  in  this  extended  sense  by 
mercantile  men  (b). 

Thus,  under  a  policy  on  goods  "  at  and  from  Lyme  to  Constable  r. 
London,"  it  appeared  that  the  goods  were  loaded  on  board  at  Noble- 
Bridport,  a  town  nine  miles  from  Lyme  town,  but  a  member 
of  the  port  of  Lyme ;  the  Court  held,  in  the  absence  of  any 
mercantile  usage  to  show  that  goods  insured  from  Lyme 


(a)  Grant  v.  Paxton  (1809),  1  the  tests  for  determining  the  bum- 
Taunt.  463.  ness  meaning  of  the  word  "port" 

(b)  See  Sailing  Ship  Garston  Co.  in  a  charter- party ;  see  also,  on  this 
v.  Hiokie  (1885),  15  Q.  B.  D.  580,  point,  Maolachlan,  Merchant  Ship- 
ior  a  discussion  by  Lord  Esher  of  ping,  4th  ed.  p.  398. 


542 


DURATION  OP  THE  RL3K  ON  GOODS.       [PART  I. 


Payne  v. 
Hutchinson. 


Effect  of 
usage. 


Moxon  v. 
Atkyns. 


Sect.  454.    might  be  loaded  at  Bridport,  that  this  policy  never  attached 
on  these  goods  (c). 

In  this  case  it  appeared  that  there  wis  no  separate  custom- 
house at  Bridport ;  d  fortiori  where  goods  insured  "  at  and 
from  Carmarthen  to  London  "  were  in  fact  loaded  on  board 
at  Llanelly,  which,  though  legally  speaking  a  member  of 
the  port  of  Carmarthen,  yet  has  a  separate  custom-house  at 
which  vessels  are  cleared  out  independent  of  that  at  Car- 
marthen, the  Court  held  that  this  policy  had  never  attached 
on  the  goods  loaded  at  Llanelly  (d). 

If,  on  the  contrary,  there  is  a  mercantile  usage  to  ship 
goods  under  suoh  policies,  not  at  the  place  specified  in  the 
policy,  but  at  some  place  adjoining  thereto,  the  policy  will 
attach  on  goods  shipped  in  compliance  with  the  usage.  Thus 
where  a  policy  was  effected  on  goods  "  at  and  from  the  ship's 
loading  port  or  ports  in  Amelia  Island,"  and  the  ship  never 
touched  at  Amelia  Island  at  all,  but  took  in  her  cargo 
at  Tigre  Island,  which  is  a  little  higher  up  the  Biver 
St.  Mary's — but  this  was  the  usual  manner  in  which  ships 
took  in  their  cargo  in  that  trade — Lord  Ellenborough  held 
that  the  policy  attached  on  the  goods  so  loaded  (e). 

A  policy  on  455.  A  policy  on  goods  "  at  and  from  "  a  foreign  port  for 
andfrom "  the  homeward  voyage,  only  protects  the  homeward-bound 
for  a  home-  cargo,  and  only  runs  from  the  time  when  such  cargo  is  wholly 
only  protects  or  partially  loaded  on  board  there.  If  there  be  a  policy  on 
cargo.  outward  cargo  "  until  discharged  and  safely  landed  "  in  the 

same  port,  both  policies  may  operate  concurrently,  the  out- 
ward policy  to  protect  what  remains  on  board  of  the  outward 
cargo,  and  the  homeward  policy  to  protect  what  has  been 
already  loaded  of  the  homeward  cargo  (/). 


(e)  Constable  r.  Noblo  (1810),  2 
Taunt.  403. 

(rf)  Payne  v.  Hutchinson  (1808), 
2  Taunt.  405,  n.  The  law  as  to  this 
point  is  the  same  in  the  United 
States.  See  Murray  v.  Columbian 
Ins.  Co.  (1809),  4  Johns.  B.  443, 
cited  1  Phillips,  s.  93L 


(*)  Moxon  f.  Atkyns  (1812),  3 
Camp.  200. 

(/)  See  2  Emerigon,  o.  xiii.  s.  20  ; 
3  Boulay-Paty,  Droit  Mar.  421— 
428 ;  and  3  Kent,  Com.  309.  The 
effect  of  the  clause  often  inserted  in 
African  voyages,  that  outward  cargo 
is  considered  homeward  risk  twenty* 
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If  the  plaoe  be  an  island  or  other  place  having  several    Sect.  455. 
ports,  as  Jamaica,  and  there  be  two  several  policies,  one  on  Policy  at 
the  outward  cargo,  say  "  from  London  to  Jamaica,"  and  the  island, 
other  on  the  homeward  cargo  "at  and  from  Jamaica  to 
London,"  and  the  ship,  after  discharging  part  of  her  outward 
and  shipping  part  of  her  homeward  cargo  at  one  port  in 
Jamaica,  be  lost  while  proceeding  to  another  port  in  that 
island  in  order  to  dispose  of  the  residue  of  her  outward  and 
complete  the  loading  of  her  homeward  cargo,  having  thus 
part  of  both  cargoes  on  board  at  the  time  of  loss ;   in  such 
case  the  true  result  of  the  authorities  appears  to  be  that  the 
outward  polioy  continues  to  protect  what  remains  on  board  of 
the  outward  cargo,  and  the  homeward  polioy  attaches  on  what 
has  been  already  taken  on  board  of  the  homeward  cargo  (g). 

In  policies  on  the  African  barter  traffio,  after  the  usual  Barter 
olause  giving  extensive  liberty  to  load,  reload,  exchange,  sell, 
or  barter,  &o.,  there  is  usually  a  clause  that  outward  cargo  is 
to  be  considered  homeward  interest  twenty-four  hours  after 
arrival  at  first  port  or  place  of  trade,  so  that  the  new  and  the 
old  cargo  on  board  are  protected  during  the  barter  transactions 
on  the  coast  (A). 

Under  suoh  a  polioy  on  ship  and  goods  for  twelve  months, 
an  attempt  was  made  to  extend  the  barter  olause  so  as  to 
render  the  underwriter  liable  for  loss  by  fire  of  cargo  landed 
but  not  yet  bartered,  and  of  the  produce  received  in  exchange 
for  part  of  it  although  not  yet  shipped ;  it  was  held,  however, 
that  the  polioy  did  not  protect  either  kind  of  goods  while  on 
land  (t). 


policies. 


four  hours  after  arrival  at  the  first 
port  of  discharge,  may  be  that  the 
outward  cargo  is  protected  at  the 
same  time  by  different  sets  of  policies 
— i.e.,  those  on  the  outward  and 
homeward  voyages. 

(y)  2  Emerigon,  o.  xiii.  s.  20, 
pp.  114,  116 ;  3  Boulay-Paty,  Droit 
Mar.  422 ;  Camden  v.  Cowley  (1763), 
1  W.  Bl.  417 ;  Forbes  v.  Aspinall 


(1811),  13  East,  323 ;  Warre  v. 
Millar  (1825),  4  B.  ft  Cr.  538;  Kick- 
man  v.  Carstairs  (1833),  6  B.  &  Ad. 
651 ;  3  Kent,  Com.  309. 

(A)  See  Tobin  *.  Harford  (1863), 
13  C.  B.  N.  S.  791 ;  32  L.  J.  0.  P. 
134 ;  in  error  (1864),  34  L.  J.  C.  P. 
37,  for  such  a  clause. 

(«)  Harrison  r.  Ellis  (1857),  7 
E.  ft  B.  465 ;  26  L.  J.  Q.  B.  239. 
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Sect.  455. 

In  the  United 
States,  policy 
on  goods  out- 
ward and  on 
their  proceeds 
home. 


It  has  been  decided  in  the  United  States  that  a  policy  on 
goods  outward  and  upon  their  proceeds  home  will  apply  to 
a  homeward  cargo  procured  by  money  or  credit  of  the  con- 
signees at  the  port  of  discharge,  though  the  outward  goods, 
for  want  of  a  market,  have  not  been  in  fact  sold  so  as  to 
realize  any  proceeds  (A*).  A  policy  in  this  form  will  not* 
however,  protect  for  the  homeward  voyage  the  same  goods 
that  were  carried  out  but  not  landed  at  the  outward  port  (/). 

Continuance        456.  The  common  clause  in  our  English  policies  makes 
risk  on  goods,  the  risk  on  goods  continue  during  the  voyage  to  the  port  of 
discharge,  "until  the  same  be  there  discharged  and  safely 
landed  "  (m). 

By  "  safely  landed  "  is  meant  safely  delivered  on  shore,  at 
the  ordinary  wharves  and  quays  or  customary  landing-places 
within  the  limits  of  the  port  of  discharge  (n).  These  limits 
are  to  be  ascertained  in  case  of  doubt  by  the  evidence  of 
mercantile  usage  (o). 

Policy  covers  457.  It  is  frequently  necessary  to  employ  smaller  craft, 
in  lighters  Buc^  as  lighters,  shallops,  &c,  to  carry  the  goods  from  the 
according  to    gj^p  ^  ^he  s}i0Tem     "Whenever  it  is  established  that  such  a 

usage.  L 


Meaning  of 
41  safety 
landed." 


(*)  Haven  v.  Gray  (1815),  12 
Mass.  R.  7 1 ;  Whitney  v.  The  Ameri- 
can Ins.  Co.  (1824),  3  Co  wen,  210; 
3  Kent,  Com.  310. 

(/)  Ibid. 

(//t)  In  Marten  v.  Nippon,  &c.  Ins. 
Co.  (1898),  3  Com.  Cas.  164,  the 
clause  was  "  until  safely  delivered  to 
consignees,"  and  Bigham,  J.,  held 
that  placing  the  goods  in  the  Customs 
warehouse  was  a  safe  delivery  within 
the  meaning  of  the  clause.  A  clause 
called  the  * '  warehouse  to  warehouse  " 
clause,  which  is  now  commonly  in- 
serted in  Lloyd's  policies,  extends 
the  risk  until  the  goods  are  safely 
delivered  into  the  warehouse  of  the 
consignees  or  their  agents.  See  the 
clause,  ante,  s.  447,  note  (e). 

(n)   See,  as    to    this,   Gatliffe  v. 


Bourne  (1838),  4  Bing.  N.  C.  314 ; 
Bourne  v.  Gatliffe  (in  error)  (1841), 
3  M.  &  Gr.  643 ;  S.  C.t  before  the 
House  of  Lords  (1841),  7  M.  &  Gr. 
850.  The  question  in  this  case  was 
what  amounts  to  a  delivery  of  goods 
under  a  charter-party  to  the  con- 
signee. The  editors  submit  that 
the  goods  may  be  "  landed  "  within 
the  meaning  of  the  policy,  although 
the  consignee  may  be  entitled  to  say 
that  there  was  not  a  good  delivery 
to  him  because  the  landing-place 
was  not  a  customary  one. 

(o)  See  per  Lord  Esher  in  Sailing 
Ship  Garston  Co.  v.  Hickie  (1885), 
15  Q.  B.  D.  580,  for  the  meaning  of 
the  word  "port"  in  a  charter- 
party. 
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usage  exists  by  the  general  oourse  of  trade,  the  underwriters  S«ct.  457. 
are  liable  for  any  loss  or  damage  that  may  happen  to  the 
goods  in  the  course  of  their  being  so  carried  (p). 

"The  insurer,"  says  Lord  Mansfield,  "in  estimating  the 
price  at  which  he  is  willing  to  indemnify  the  trader  against 
all  risks,  must  have  under  his  consideration  the  nature  of  the 
voyage  to  be  performed,  and  the  usual  course  and  manner  of 
doing  it.  He  took  the  risk  upon  the  supposition  that  what 
was  usual  and  necessary  would  be  done,  and  therefore  when 
goods  are  insured  *  till  discharged  and  safely  landed9  the 
insurance,  without  express  words,  extends  to  the  boat,  the  usual 
manner  of  landing  goods  out  of  a  ship  upon  the  shore  "  (q). 

In  the  port  of  London  publio  lighters  being  employed,  in 
the  general  course  of  trade,  to  unload  ships,  goods  on  such 
lighters,  while  being  conveyed  from  the  ship  to  the  wharf, 
are  under  the  protection  of  the  policy  (r). 

So,  where  formerly,  in  the  contraband  trade  in  the  Spanish 
main,  it  was  usual  for  ships  to  stand  into  shore  as  near  as 
they  could,  and  then  run  the  cargo  ashore  in  launches,  it  was 
held  that  goods  insured  for  this  traffic  were  protected  while 
in  such  launches  (*).  So,  where  the  general  usage  with 
regard  to  all  goods  destined  for  a  certain  shallow  bay  in 


( p)  See  the  Marine  Insurance  Bill, 
1899,  sohed.  1,  r.  7.  The  goods 
"must  be  landed  in  the  customary 
manner."  Whether  the  goods  are, 
however,  protected  while  being  dis- 
charged in  a  reasonable,  though  not 
the  customary,  manner  is  not  settled. 
Phillips  (vol.  i.  s.  970)  considers  that 
goods  are  only  protected  in  lighters 
when  that  is  the  usual  mode  of 
discharge.  Parsons  (vol.  ii.  p.  61) 
thinks  that  the  same  rule  should 
apply  to  any  mode  of  conveyance  by 
water  made  necessary  by  the  circum- 
stances of  the  case.  Thus,  if  the 
usual  mode  of  discharge  is  from  the 
ship  on  to  a  quay,  but  in  conse- 
quence t>f  the  crowded  state  of  the 
quays  the  goods  are  taken  ashore  in 

TOL.  I. 


lighters,  they  would,  according  to 
Parsons'  rule,  be  protected. 

(?)  1  Burr.  348 ;  see  also  Lane  v. 
Nixon  (1866),  L.  R.  1  C.  P.  412; 
per  Byles,  J.,  ibid.  420.  In  Franoe 
this  general  principle  is  confined  to 
the  taking  of  goods  from  the  Bhip  to 
the  shore,  and  does  not,  as  a  general 
rule,  extend  to  their  transport  from 
the  ship  up  rivers  to  the  port  of 
discharge.  2  Emerigon,  o.  xiii.  s.  2, 
p.  49;  3  Boulay-Paty,  Droit  Mar. 
419. 

(r)  Ruoker  v.  London  Ass.  Go. 
(1784),  2  B.  &  P.  N.  R.  432,  in  notis; 
Hurry  v.  Royal  Exoh.  Ass.  Go. 
(1801),  ibid.  430. 

(«)  Matthie  r.  Potts  (1802),  3  B.  ft 
P.  23. 

NN 
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Sect.  457. 


In  France. 


In  the  United 

States. 


Jamaica  was  to  put  the  ship  into  the  nearest  practicable  port, 
and  thence  send  the  goods  ashore  in  shallops ;  Lord  Tenterden 
held,  that  the  goods  while  being  so  sent  on  were  protected  by 
the  policy  (t). 

Goods  for  St.  Petersburg,  on  board  vessels  of  any  burden, 
are  unloaded  at  Cronstadt,  about  twenty  miles  from  the 
capital,  and  thence  sent  on,  up  the  Neva,  in  lighters.  Before 
the  cutting  of  the  great  canal  of  the  Helder  to  Amsterdam, 
vessels  of  large  burden  sometimes  unloaded  at  the  Texel,  and 
the  largest  class  of  vessels  are  still  obliged  to  lighten  between 
Cuxhaven  and  Hamburg.  In  such  cases,  as  the  river 
navigation  is  a  foreseen  and  oustomary  part  of  the  voyage, 
and  the  risk  thereof  calculated  in  the  rate  of  premium,  the 
goods  would  be  protected  in  the  river  craft  under  our  common 
form  of  policies  (u). 

In  France,  it  seems  that  their  policies,  though  not  con- 
sidered as  a  general  rule  to  protect  goods  when  sent  on  from 
the  ship  up  a  river  to  the  port,  will  yet  do  so  whenever  there 
is  a  usage  to  unload  goods  at  the  seaboard,  and  thus  send 
them  on,  as  from  Paimboeuf  to  Nantes,  though  the  distance 
between  the  two  places  is  ten  French  leagues  (x). 

So,  in  the  United  States,  on  its  being  proved  that  hides 
were  generally  sent  ashore  at  New  York  from  the  ship  in 
boats,  the  Supreme  Court  of  the  United  States  held,  that  the 
risk  continued  on  them  while  they  were  being  so  sent  {y). 


(t)  Stewart  v.  Bell  (1821),  6  B.  & 
Aid.  238. 

(u)  See  2  Benecke,  System  dee 
Assecriranz,  213. 

(x)  2  Emerigon,  49 ;  3  Boulay- 
Paty,  Droit  Mar.  419,  420  ;  1  Nolte's 
Benecke,  654. 

(y)  "Wadsworth  v.  Pacific  Ins.  Co. 
(1829),  4  WendalTs  R.  33.  Arnould 
stated  that  in  Osacar  v.  Louisiana 
Ins.  Co.  (1827),  5  Martin,  N.  S.  386, 
cited  1  Phillips,  s.  970,  the  principle 
was  carried  to  the  extent  of  pro- 
tecting goods  destined  for  a  Mexican 


port,  while  being  carried  up  from 
the  river  bar  to  the  town,  partly  in 
boats  and  partly  overland  on  mules, 
that  being  shown  to  be  the  general 
mode  of  conveying  them  to  their 
place  of  destination  (2nd  ed.  vol.  i. 
p.  484) .  This  is,  however,  erroneous. 
The  decision  was  that  the  goods 

were  protected  while  being  conveyed 
ashore  in  launches ;  and  the  Court 
said  that,  as  the  insurance  was  a 
marine  one,  there  was  no  responsi- 
bility for  land  risks. 


CHAP.  XVII.]      DURATION  OF  THE  RISK  ON  GOODS. 


547 


458.  It  has  been  held  that  in  all  suoh  cases  the  assured  may    Sect.  458. 
terminate  the  risk  before  the  time  when  it  would  expire  in  the  Where  the 

Assured  re™ 

usual  course  under  the  policy,  by  receiving  the  goods  out  of  ceives  the 
the  ship  into  his  own  care.     Thus,  although,  as  we  have  seen,  (JJ^wto?  " 
goods  while  in  a  oourse  of  being  carried  in  lighters  from  the  Sparrow  c. 
ship  to  the  shore  are,  generally  speaking,  protected  in  the 
port  of  London,  yet  a  merchant  of  that  port  was  held  to  have 
put  an  end  to  this  protection  by  himself  sending  for  them  and 
bringing  them  ashore  in  his  own  lighter  (s).    Again,  where  Strong*, 
goods  were  brought  in  a  public  lighter  in  the  port  of  London    a     y' 
to  the  merchant's  wharf,  where,  owing  to  the  roughness  of 
the  weather,  they  oould  not  then  be  unloaded ;  and  thereupon 
the  merchant  dismissed  the  lighterman,  and  told  him  to  leave 
his  lighter  all  night  moored  to  the  wharf,  where  he  himself 
would  look  after  it,  and  in  the  course  of  the  night  the  lighter  with 
the  goods  on  board  sank :  the  Court  held  that  the  merchant,  by 
thus  taking  the  goods  into  his  own  care  and  possession,  had 
discharged  the  underwriter  from  all  liability  (a). 

The  Court  of  Appeal  said  in  a  comparatively  reoent  case  : 
"  It  is  perfectly  true  that  by  taking  delivery  short  of  the 
shore  the  consignee  determines  the  risk  insured.  But  this  is 
not  because  in  such  a  case  the  risk  is  terminated  by  an  actual 
landing,  but  because  the  consignee  waives  the  landing,  and 
himself  terminates  the  risk  by  taking  delivery  short  of  the 
land  "  (b).     There  is,  however,  nothing  in  the  wording  of  the 


(z)  Sparrow  v.  Carruthers  (1746), 
2  Str.  1236.  "The  only  strong 
ground  upon  which  it  (i.e.,  this 
case)  can  be  supported,"  said  Cham- 
bre,  J.,  in  Hurry  v.  Royal  Exchange 
Assurance,  "is  that  the  owner  of 
the  goods  completely  accepted  them 
and  discharged  the  shipowner"  (2 
B.  &  P.  436).  The  discharge  of  the 
shipowner  cannot,  however,  be  the 
test  of  the  end  of  the  risk;  for, 
although  the  liability  of  the  ship- 
owner ceased  when  he  delivered  the 
goods  to  a  public  lighterman,  it  was 
held  in  that  case  that  the  risk  was 


not  thereby  terminated.  Whatever 
the  correct  rule  may  be,  as  Marshall 
remarks,  if  there  were  a  custom  for 
merchants  in  any  port  to  use  their 
own  lighters  in  landing  goods,  they 
would,  no  doubt,  be  protected  by  the 
policy.  See  also  2  Beneoke,  System 
dee  Asseouranz,  o.  viii.  s.  1,  p.  213. 

(a)  Strong  v.  Natally  (1804),  1 
B.  &  P.  N.  R.  16. 

(b)  Houlder  v.  Merchants  Marine 
Ins.  Co.  (1886),  17  Q.  B.  D.  354, 
356.  It  was  not  necessary  to  decide 
this  point.    See  post,  a.  469. 
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Paul  v.  Ins. 
Go.  of  North 
America. 


Sect.  458.  instrument  to  justify  the  rule  that  the  policy  does  not  protect 
the  goods  when  the  assured  has  taken  possession  of  them. 
The  risk  is  expressed  to  be,  not  until  the  owner  of  the  goods 
takes  delivery,  but  until  the  goods  are  safely  landed. 

In  a  very  recent  case  (c)  there  was  a  polioy  on  goods  from 
Baltimore  to  Ipswich,  "  including  all  risks  of  craft  to  and 
from  the  vessel."     The  evidence  was  that  steamers  bound  to 
Ipswich  usually  proceeded  up  the   Orwell  to  Butterman's 
Pool,  where   they  discharged  their  cargoes  into  lighters ; 
but  by  an  arrangement  made  in  this  case,  which  was  said 
not  to  be  an  unusual   one,  the  owners  of  the '  goods  in- 
sured took  delivery  of  them  into  their  own  lighters,  and 
some    of    the    goods  were  lost    alongside    after    they  had 
been  put  into  one  of  these  lighters.     Mathew,  J.,  held  that 
the  assured  could  recover.     He  characterized  the  decisions 
in  Sparrow  e\  Carruthers  and  Strong  v.  Natally  as  extra- 
ordinary, and  said :  "  i  Including  risk  of  craft'  covers  carriage 
in  a  hired  lighter ;  why  not  also  in  lighters  belonging  to  the 
assured  ?  "     The  only  ground  on  which  this  judgment  can  be 
reconciled  with   that  of  the   Court   of   Common   Pleas  in 
Strong  t\  Natally  is  that  the  olause  "  including  risk  of  craft 
from  the  vessel "  authorizes  any  reasonable  use  of  lighters 
to  discharge  the  goods,  and  thereby,  even  when  the  lighters 
belong  to  the  assured,  prevents  the  application  of  the  principle 
of  Strong  <?.  Natally ;  but  this  is  not  a  satisfactory  reason  for 
distinguishing  the  cases.     For  the  reason  already  given,  the 
editors  consider  Strong  t\  Natally  a  questionable  decision. 
They  further  submit  that,  even  if  that  oase  be  supported,  if  the 
ship,  owing  to  perils  of  the  sea,  had  to  abandon  the  voyage  at 
an  intermediate  port,  and  the  owner  of  goods,  obliged  to  take 
possession  of  them  there,  carried  them  in  his  own  ship  to  the 
terminus  ad  quem,  the  underwriter  would  not  be  discharged. 
This  acceptance  of  the  goods  is  not  the  same  as  a  voluntary 
acceptance  at  the  port  of  discharge. 

459.  Where  the  polioy  expressly  provided  for  "  all  risk  of 


Risk  of  craft 
till  landed. 


(c)  Paul  v.  Insurance  Co.  of  North  America,  (1899)  15  T.  L.  R.  635. 
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craft  until  the  goods  are  discharged  and  safely  landed,"  and    Sect.  459. 

the  goods  had  been  put  into  lighters  at  the  port  of  destination 

named  in  the  policy,  not,  however,  for  the  purpose  of  being 

landed,  but  of  being  transhipped  into  export  vessels  bound  for 

a  foreign  port,  a  loss  of  part  of  the  goods  was  held  not  to  be 

within  the  risk  described  in  the  policy.     The  goods  were  not 

in  lighters  for  the  purpose  of  being  landed,  but  for  the  purpose 

of  being  transhipped,  a  purpose  that  could  not  be  expressed 

by  the  term  "  landed  "  (d) . 

460.  Whenever  the  goods  can  be  considered  as  landed,  When  the 
aooording  to  the  usual  course  of  business  at  their  port  of  considered  to 
destination,  the  risk  ends,  though  they  may  never  have  been  « j^ded?" 
delivered  into  the  hands  of  the  consignees  (e). 

Thus  at  Bevel,  the  port  of  discharge,  the  cargo  was 
(according  to  the  uniform  course  of  business  in  that  port) 
unloaded  into  government  lighters  by  the  revenue  officers, 
and  lodged  in  government  warehouses,  where  it  was  after- 
wards confiscated,  without  ever  coming  into  the  hands  of  the 
consignees :  Lord  Ellenborough  held,  that  the  risk  ceased  on 
its  so  being  landed,  for  that  the  policy  protected  it  against 
the  perils  of  the  sea  only,  and  not  of  the  shore  (/). 

The  general  rule,  in  fact,  is  clear,  that  the  underwriter  in  General  rale, 
a  sea  policy  insures  only  against  sea  risks ;  the  risk  on  goods, 
therefore,  ends  directly  they  are  put  on  terra  firma,  unless 
they  are  placed  there  only  for  a  temporary  purpose,  sub- 
sidiary to  the  main  purpose  of  the  voyage,  or  under  such 
circumstances  as  to  be  protected  by  the  usage  of  the  trade  (g)y 


(d)  Houlder  v.  Merchants  Marine 
Ins.  Co.  (1886),  17  Q.  B.  D.  354. 
The  rule  is  different  when  goods 
are,  in  the  customary  way,  placed  in 
lighters  at  an  intermediate  port  for 
transhipment,  there  being  liberty  to 

tranship. 

(*)  Gatcliffe  v.  Bourne  (1838),  4 

Bing.  N.  C.  314 ;  S.  C,  before  the 

House  of  Lords  (1841),  7  M.  ft  Gr. 

850, 


(/)  Brown  v.  Carstairs  (1811),  3 
Gamp.  161  ;  see  also  Marten  v. 
Nippon,  &o.  Ins.  Co.  (1898),  3  Com. 
Cas.  164. 

(g)  Harrison  v.  Ellis  (1857),  7 
E.  &  B.  465 ;  25  L.  J.  Q.  B.  239 ; 
contrasted  with  Felly  v.  Royal  Exoh. 
Ass.  Co.  (1757),  1  Burr.  341 ;  Brough 
v.  Whitmore  (1791),  4  T.  R.  206; 
see  also  Australian  Agricultural  Co. 
v.  Saunders  (1876),  L.  R.  10  C.  P, 
668, 
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fitoet.  460.    or    unless  there    be    a    special  agreement  to  prolong  the 
risk  (A). 

The  f ollowing'American  case,  which  seems  to  have  been 
well  decided,  affords  a  good  illustration  of  this  rule.  An 
insuranoe  had  been  effected  on  "  specie  and  merchandise  out 
and  merchandise  home,  at  and  from  Boston  to  ports  in  the 
islands  of  Sumatra  and  Java,  for  the  purpose  of  disposing  of 
the  outward  and  procuring  a  return  cargo,  &c.,  with  liberty 
to  touch  at  the  usual  plaoes  and  trade  thereat."  The  captain 
had  landed,  at  a  port  in  Sumatra,  a  chest  of  opium,  part  of 
the  outward  cargo,  to  be  exohanged  for  a  certain  quantity  of 
pepper  and  dollars,  but,  not  being  able  to  come  to  terms,  had 
taken  up  the  chest  and  stowed  it  in  the  launch  for  the  purpose 
of  being  carried  back  to  the  ship,  when  the  natives  made  a 
rush  on  the  crew,  overpowered  them,  and  carried  off  the 
opium :  the  Court  in  the  United  States  held  that,  under  these 
circumstanoes,  the  opium  was  proteoted  by  the  polioy. 
Sedgwick,  J.,  in  giving  the  judgment  of  the  Court,  said : 
"  The  goods  were  as  much  protected  by  the  policy  in  the 
boats,  while  employed  as  auxiliary  to  the  voyage,  as  they 
were  on  board  the  ship  "  (*"). 

Damage  in  461.  As  by  our  law  the  risk  on  the  goods  continues  until 

they  cure  safely  landed  at  the  wharves  or  usual  landing  places 
of  the  port  of  disoharge,  any  damage  caused  to  the  goods  in 
the  course  of  unloading  them  from  the  ship  into  the  lighters, 
or  from  the  lighters  on  to  the  wharf,  would  fall  on  the  under- 
writers, always  supposing,  that  is,  that  such  damage  be  not 
imputable  to  the  wilful  default  of  the  assured.  Accordingly, 
where  a  polioy,  otherwise  in  the  common  form,  gave  a  special 
power  of  shipping  and  reshipping  the  goods,  Lee,  C.  J.,  held 
that  the  policy  would  extend  to  cover  a  loss  happening  in  the 
unloading  and  reshipping  from  one  ship  to  another  (&). 
In  a  more  recent  case,  though  the  words  were  "  risk  of 

(A)  See  pott9  s.  470.  E.  197 ;  1  Phillips,  a.  170. 

(i)  Parsons  v.  Massachusetts  fire  (k)  Tiemey  v.  Etherington  (1743), 

and  Marine  Ins.  Co.  (1810),  6  Mass.       1  Burr.  348. 


mi 
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transhipment,  or  landing  and  reshipment,"  such  as  would  Sect.  461. 
cover  a  loss  by  fire  during  a  continuous  process  of  tran- 
shipment, or  while  the  goods  were  being  landed  or  reshipped, 
it  was  held  that  in  the  absence  of  custom  they  would  not 
oover  a  loss  by  fire  while  the  goods,  after  being  landed,  were 
stored  in  a  warehouse  and  waiting  to  be  shipped  (/). 

462.  In  our  common  policies  no  fixed  period  of  time  is  Time  within  . 
specified  during  which  the  risk  on  the  goods  is  limited  to  goods  most 
continue  after  the  ship's  arrival ;  i.e.,  there  is  no  specified  *° landed- 
time  within  which  their  landing  must  be  completed,  and 
beyond  which  they  will  be  out  of  the  protection  of  the  policy. 
The  only  rule  in  this  oountry  is,  that  they  must  be  landed 
within  a  reasonable  time  from  the  ship's  arrival. 

The  law  of  Franoe  in  this  respect  agrees  with  our  own  (m). 

By  some  of  the  foreign  codes,  on  the  other "  hand,  it  is  Foreign  law. 
provided  that  the  risk  upon  the  goods,  unless  they  are  pre- 
viously landed,  shall  continue  only  for  a  certain  limited 
number  of  days  after  the  ship's  arrival  at  the  port  of  dis- 
charge^). 

The  reasons  given  for  preferring  a  fixed  number  of  days 
are — 1st,  to  avoid  all  litigation  as  to  what  shall  be  deemed 
reasonable  time  (as  to  whioh  see  presently) ;  2ndly,  to  compel 
a  speedy  clearanoe  of  the  cargo.  Benecke,  however,  after 
examining  the  different  provisions  of  foreign  states  on  this 
subject,  conoluded  that  the  rule  adopted  in  England  and 


(l)  Australian  Agricultural  Go. 
v,  Saunders  (1875),  L.  R.  10  C.  P. 
668. 

(m)  The  Code  de  Commerce  (arts. 
328,  341)  provides  that  the  risk  on 
goods  shall  continue  "  jusqu'au  jour 
ou  elles  sont  delivrees  a  terre." 
The  Belgian  Code  (art.  172)  and  the 
Spanish  Code  (art.  761)  are  similar. 
Except  in  the  case  of  unjustifiable 
delay  on  the  part  of  the  assured  or 
consignee,  the  risk  endures  by  the 
German  Code  also  (arts.  824,  821  (4)) 
until  the  goods  are  landed.    By  the 


Russian  Code  (art.  657)  the  risk  ends 
when  the  goods  are  landed,  or  the 
time  fixed  for  discharging  has 
expired. 

(»)  By  the  Commercial  Code  of 
Holland  (art.  627)  the  risk  ends 
fifteen  days  after  the  ship's  arrival. 
In  case  of  delay  through  the  fault 
of  the  consignee,  the  Italian  Code 
(arts.  601,  611)  makes  the  risk  end 
one  month  after  arrival.  For  the 
older  laws,  see  2  Magens,  and  2 
Benecke,  System  des  Asaeouranz, 
o.  viii.  s.  1,  p.  209. 
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Sect. 462.    France  is,  upon   the  whole,   preferable;    and  this   opinion 

seems  well  founded  (0). 
Time  for  land-      It  is,  of  course,  competent  to  parties  effecting  insurances 

inflf  DMiy  be 

limited  by  a     in  this  country  to  adopt  special  clauses,  varying  the  duration 

special  clause,     nn        •  1         n      11      m  1 

*^  01  the  risk  as  fixed  by  the  common  clauses. 


What  is  a 
reasonable 
"time  for 
discharging 
cargo. 

In  the  barter 
trade. 


In  the  New- 
foundland 
trade. 


463.  The  extent  of  a  reasonable  time  for  the  unloading 
depends  entirely  on  the  nature  and  usages  of  the  trade,  the 
main  object  of  the  adventure,  and  the  circumstances  of  the 
port  of  discharge  at  the  time. 

Thus,  under  a  policy  for  the  African  barter  trade  in  gum, 
continuing  the  risk  on  the  cargo  "  till  discharged  and  safely 
landed,"  the  ship  was  captured  about  a  month  after  her 
arrival  on  the  African  coast,  at  whioh  time,  as  no  gums  had 
been  brought  down  to  the  coast  by  the  natives,  no  part  of  her 
outward  cargo  had  been  landed  for  the  purposes  of  barter : 
Lord  Eenyon  held,  that  as,  under  the  circumstances,  no 
unnecessary  delay  appeared  to  have  taken  place,  the  risk  on 
the  outward  cargo  was  a  continuing  risk  at  the  time  of  the 
loss^p). 

In  the  Newfoundland  and  Labrador  trade,  the  great  object 
of  the  adventure  being  to  catch  fish,  the  outward  cargo  gene- 
rally consists  in  great  part  of  salt  and  provisions  for  vic- 
tualling the  crew  and  curing  the  fish  caught.  This  part  of 
the  cargo  is  naturally  consumed  as  it  is  wanted,  and  never 
landed  at  all ;  even  such  part  of  it  as  may  consist  of  mer- 
chandise is  frequently  not  landed  until  the  fishing,  which  is 
the  main  business  of  the  adventure,  leaves  the  crew  at  liberty 
to  discharge  it.  In  the  case,  therefore,  of  outward  cargoes 
insured  on  board  ships  engaged  in  this  trade  by  policies  in 
the  common  form,  continuing  the  risk  on  the  goods  "  till 
discharged  or  safely  landed,"  it  has  been  held  that  such  out- 
ward cargoes  were  protected  by  the  policy,  though  in  one 


(0)  2  Beneoke,  System  des  Assecu- 
ranz,  p.  223 ;  Nolte  agrees  with  him, 
vol.  i.  pp.  657—660. 

(p)  Parkinson  v.  Collier  (1797),  2 


Park,  Ins.  653;  1  Marshall,  Ins. 
255.  It  is  obvious  that  in  suoh  a 
case  as  this  a  fixed  rule  of  time  would 
have  operated  unjustly. 


CHAP.  XVII.]      DURATION  OF  THE  BISK  ON  GOODS. 


653 


instance  they  were  still  on  board  for  thirty,  and  in  another   Sect.  463. 
for  fifty,  days  after  the  ship's  arrival  off  the  coast  (q). 

464.  When  goods  are  insured  in  the  common  form,  the  M a  P*1®*1 

°  principle,  the 

risk  upon  them  continues  until  they  are  safely  landed  at  the  risk  continues 
particular  port  whioh  is  either  named  in  the  polioy  as  their  are  landed  at 
ultimate  port  of  discharge,  or  contemplated  as  suoh  by  the  JJ^JfSJj8 

parties  (r).  charge. 

Even  when  the  place  named  in  the  polioy  as  the  terminus 
ad  quern  of  the  voyage  is  one  of  the  West  Indian  Islands,  or 
other  place  containing  several  ports,  an  outward  polioy 
effected  on  the  goods  will,  generally  speaking,  enure  to  pro- 
tect them  until  the  whole  of  the  outward  cargo,  or,  at  all 
events,  until  the  great  bulk  of  it,  has  been  safely  landed  at 
that  port  in  the  island  which  was,  in  fact,  contemplated  by 
the  parties  as  the  ultimate  port  of  discharge  (#). 

465.  Where,  indeed,  the  great  bulk  of  the  outward  cargo,  Where  the 
under  suoh  a  policy,  has  been  unloaded  and  sold  at  any  given  thTcargo  has 
port,  either  in  that  island  or  elsewhere  within  the  limits  of  the  JwJ^" 
voyage,  and  that  whioh  remains  on  board,  being  trifling  in 
quantity,  is  taken  on,  either  as  ballast  or  because  it  could  not 

be  sold  at  the  port  where  the  rest  was  disposed  of,  in  suoh 
cases  the  risk  on  the  outward  cargo  will  be  held  to  have  ter- 
minated at  the  port  where  the  bulk  of  it  was  sold ;  and  the 
liability  of  the  underwriters  on  the  outward  polioy  will  not 
be  held  to  continue  merely  because  at  the  time  of  the  loss  an 
insignificant  portion  of  the  outward  cargo  may  still  be  on 
board. 

This  principle,  which  is  equitable  and  well  adapted  to  the 
real  intentions  of  the  parties,  has  long  been  established  in  the 
law  of  France  (t) ;  and  has  received  abundant  confirmation  in 
the  jurisprudence  of  this  country  (u). 

(?)  Noble  v.  Kennoway  (1780),  2  Esp.  412. 

Dougl.  510 ;    see  also  Vallance  v.  («)   Barrass  v.  London  Ass.  Co. 

Dewar  (1808),  1  Gamp.  503  ;  Oagier  (1782),  1  Marshall,  266. 

v.  Jennings  (1800),  ibid.  505,  n.  (t)   Emerigon,  o.  xiii.  s.  20  ;    3 

(r)  Lord  Mansfield  in  Barrass  v.  Boulay-Paty,  Droit  Mar.  421—429. 

London  Ass.  Go.  (1782),  1  Marshall,  («)    Leigh   v.   Mather    (1795),   1 

Ins,  266 ;  Leigh  v,  Mather  (1795),  I  Marshall,  Ins.  266 ;  1  Park,  74.    As 
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Gfect.  465. 

Leigh  v. 
Mather. 


Goods  insured 
"till  arrived 
at  the  last 
place  of  die- 
charge  in  the 
outward 
voyage." 


Thus,  where  an  insurance  was  made  on  ship  and  goods 
"  at  and  from  Georgia  to  Jamaica,"  and  the  ship  arrived  at 
Montego  Bay,  which  was  the  port  to  which  the  cargo  was 
originally  destined,  where  she  remained  a  month,  and  during 
that  period  sold  and  delivered  the  greatest  part  of  her  cargo, 
and  would  have  disposed  of  the  whole  but  for  a  verbal  agree- 
ment with  a  party  who  chartered  the  vessel  for  a  voyage 
from  Montego  Bay  to  St.  Anne's,  for  a  cargo,  and  thence 
to  London,  by  which  agreement  part  of  the  outward  cargo, 
which  was  lumber,  was  to  be  carried  in  ballast  to  St.  Anne's : 
Lord  Eenyon  held,  that  under  these  circumstanoes  the  risk 
on  the  outward  cargo  came  to  an  end  when  the  bulk  of  it  was 
landed  at  Montego  Bay,  and  did  not  oontinue  on  that  part  of 
it  which  was  carried  on  as  ballast  to  St.  Anne's  (*). 

The  subjeot  will  receive  further  illustration  when  we  come 
to  consider  the  duration  of  risk  on  the  ship. 

466.  In  the  following  case  a  question  was  made  as  to  the 
continuance  of  the  risk  on  goods  insured  "  until  arrived  at  the 
last  place  of  discharge  in  the  outward  voyage." 

The  goods  in  question  were  the  investment  of  an  East 
India  captain,  and  the  voyage  for  which  they  were  insured 
was  described  in  the  policy  to  be  "  at  and  from  London  to 
Madeira,  the  Cape  of  Good  Hope,  and  all  or  any  of  the  ports 
or  places  in  the  East  Indies,  China,  Persia,  or  elsewhere,  on 
this  or  the  other  side  the  Cape,"  "  until  arrived  at  the  last 
place  of  discharge  on  the  outward  voyage,  with  leave  to  ex- 
change the  goods  in  the  course  of  the  voyage."  The  ship 
arrived  at  Calcutta,  and  there  discharged  the  whole  of  the 


to  the  ship,  Inglis  r.  Vaux  (1813),  3 
Camp.  437 ;  Moore  v.  Taylor  (1834), 
1  A.  &  E.  25.  The  editors  submit 
that  under  a  policy  on  a  trading 
voyage  the  fact  that  only  a  small 
quantity  of  goods  remains  on  hoard, 
because  it  has  not  been  sold,  will  not 
determine  the  policy,  except  it  be  so 
trifling  that  the  maxim  * '  De  mini- 
mis,"  &c,  applies.     Of  course,  if 


goods  are  kept  as  ballast  only,  they 
cease  to  be  cargo  and  to  be  protected 
by  the  policy. 

(x)  Leigh  v.  Mather  (1795),  as  re- 
ported 1  Marshall,  Ins.  266 ;  1  Park, 

Ins.  74.    The  case,  as  reported  in  1 

Esp.  412,  is  not  consistent  with  the 

principles  above  laid  down,  nor,  it  is 

submitted,  with  law. 
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cargo  she  carried  out  for  the  East  India  Company;  after  Gtoct.466. 
which  she  was  ordered  by  the  company  on  an  intermediate 
voyage  to  Madras,  and  took  on  board  a  cargo  to  be  conveyed 
thither.  The  captain  had  also  landed  the  whole  of  his 
investment  (the  goods  insured  by  this  policy)  at  Calcutta! 
and  had  disposed  of  a  considerable  part  of  it;  but,  being 
unable  to  find  purchasers  for  the  residue,  he  resolved  to  carry 
it  on  to  Br  new  market,  and,  with  this  view,  re-loaded  it  on 
board  the  ship  for  Madras.  The  ship  was  lost  on  the 
intermediate  voyage  from  Calcutta  to  Madras.  Lord  Ellen- 
borough  held  that  the  risk  had  ended  at  Caloutta ;  for,  as  all 
the  company's  outward  cargo  had  been  discharged  there,  that 
port  was  the  "last  place  of  discharge  on  the  outward 
voyage,"  upon  the  true  construction  of  the  policy  (y). 

"  If,"  said  Lord  Ellenborough,  "  the  company's  officers  Goods  insured 
wish  for  the  protection  which  is  here  sought  (i.e.,  until  the  market." 
goods  are  finally  disposed  of  in  some  market  in  the  East 
Indies),  they  must  not  limit  the  risk  to  the  duration  of  the 
outward  voyage,  but  extend  it  to  the  arrival  of  the  goods  to 
a  market  at  their  final  port  of  discharge."  No  doubt  an 
insurance  in  such  form  would  effectually  protect  the  goods 
until  the  whole  were  actually  disposed  of  in  some  foreign 
market  (2). 

467.  When  the  risk  on  the  goods  is  made  by  the  policy  to  Goods  insured 
continue  " until  they  shall  be  arrived  at  their  final  port  of  ^rt Sfdesti- 
destination,"  it  will  frequently  become  a  question  of  fact,  a***011-" 
depending  upon  the  intentions  of  the  parties,  what  "the 
final  port  of  destination  "  really  was. 

During  the  suspension  of  friendly  relations  between  this  Oliverson*. 
country  and  China,  in  the  year  1841,  the  "  Penang"  arrived  Briehtman- 
in  Macao  Roads,  with  a  cargo  insured  from  Liverpool  for 
various  ports  in  China  by  a  policy,  containing  the  most 
extensive  liberties,  in  the  China  Seas,  to  tranship  cargo  on 
board  any  other  vessel,  to  visit  any  ports,  and  to  remain 

(y)  Richardson  v.  London  Ass.  Go.  (*)  See  the  oases  as  to  the  continu- 

(1814),  4  Camp.  94.  anceof  risk  on  ship, pott,  ss.  496,  501. 
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Beet.  467.  there  till  it  should  be  deemed  expedient  to  proceed  to  her 
port  or  ports  of  discharge,  continuing  the  risk  "until  the 
goods  should  be  arrived  at  their  final  port  of  destination." 

The  consignees  at  Macao,  finding  that  it  would  be  dangerous 
to  send  the  goods  up  the  river  to  Canton,  and  also  that  it 
would  be  necessary,  owing  to  sea  damage  sustained  in  the 
voyage,  to  tranship  them,  hired  the  "  James  Laing "  as  a 
temporary  receiving  ship,  and  sent  her  with  the  "  Penang " 
to  Hong  Kong — the  safest  anchorage  in  those  seas — in  order 
there  to  receive  the  cargo  from  the  "  Penang,"  for  the 
purpose,  1st,  of  examining  it ;  2nd,  of  keeping  it  on  board  in 
a  place  of  safety  till  it  could  be  sent  on  to  Canton,  or  some 
other  market  in  China,  where  it  could  be  sold ;  there  being 
then  no  market  whatever  at  Hong  Kong.  During  the 
transhipment  in  Hong  Kong  Roads,  the  "  James  Laing," 
and  all  the  goods  that  had,  up  to  that  time,  been  transhipped 
into  her,  were  sunk  in  a  typhoon  and  lost.  In  an  action  for 
this  loss  the  Court  were  dearly  of  opinion  that  Hong  Kong 
was  not  the  final  port  of  destination  within  the  contemplation 
of  the  parties,  and  further,  that  the  prinoiple  established  by 
Brown  v.  Vigne  (a) — that  if  a  vessel,  instead  of  proceeding 
to  her  originally  destined  port,  chooses  to  wait  at  another 
until  the  termination  of  war,  the  voyage  is  thereby  deter- 
mined—  was  inapplicable  to  the  circumstances  of  this 
case ;  for  the  fact  in  Brown  v.  Vigne  was  that  there  was 
actual  war  with  Spain,  which  rendered  it  illegal  to  send  on 
the  goods  to  their  original  port  of  destination ;  whereas  here, 
there  having  been  no  formal  declaration  of  war  against 
China,  it  would  not  have  been  illegal,  but  only  dangerous 
and  inexpedient,  to  send  the  goods  on  to  Canton,  or  any 
other  market  in  China.  Accordingly,  the  risk  on  the  goods 
lost  in  the  "  James  Laing  "  was  held  to  be  a  continuing  risk 
at  the  time  of  the  loss,  and  the  plaintiff  therefore  recovered  (b). 

(a)  (1810),  12  East,  283.  express  liberty  "to  tranship."    In 

(b)  Oliverson  v.  Brightman  (1846),  another  case  on  the  same  adventure, 
8Q.B.  781 ;  15  L.  J.  Q.  B.  274.  where  the  policy  oontained  no  suoh 
In  this  case  the  policy  contained  an  liberty,  the  Court,  on  proof  of  the 
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shipment. 


468.  The  general  rule  is,  that  if  goods  be  transferred  in  the  Sect.  468. 
oourse  of  the  voyage  to  another  ship  the  risk  is  at  an  end,  the  Effect  of  tran- 
English  policy  being  worded  to  cover  a  voyage  in  one  ship 
only.  There  are,  however,  two  cases  in  which  the  risk  is  not 
determined  by  a  transhipment.  One  is  where  it  is  impossible 
to  carry  the  goods  to  their  destination  in  the  original  vessel, 
the  other  is  where  the  policy  contains  an  express  licence  to 
tranship  (c).  Thus,  if  in  the  course  of  the  voyage  the 
original  ship  beoomes  disabled,  and  the  goods  are  by  the 
master  sent  on  in  another  vessel,  the  risk  on  the  goods 
continues  until  they  are  safely  landed  out  of  the  substituted 
ship  at  the  original  port  of  destination  (d),  provided  that  a 
clear  case  of  necessity  is  made  out  (e). 

When  the  policy  gives  leave  to  tranship,  the  assured  is 
liable  for  a  loss  happening  in  the  course  of  a  transhipment  or 
landing  and  reshipment  effected  in  the  manner  usual  in  the 
port  (/).  Although  the  question  has  not  arisen  here,  there 
is  no  doubt  that  if  the  transhipment  or  landing  and  reship- 
ment be  from  necessity,  the  insurer  is  similarly  liable  (g). 


above  facts,  directed  a  nonsuit.  Bold 
v.  Rotherham  (1846),  8  Q.  B.  781 ; 
15  L.  J.  Q.  B.  279. 

(c)  Where  goods  shipped  on  board 
a  P.  &  O.  steamer  were  insured  to 
any  ports  in  Australia  "  in  P.  &  O. 
and  Orient  steamers,  with  all  liberties 
and  exceptions  as  per  bill  of  lading," 
and  by  the  bill  of  lading  the  goods 
were  to  be  transhipped  at  Sydney 
into  local  steamers  for  delivery  at 
Brisbane,  Bigham,  J.,  held  that  they 
were  covered  after  transhipment  into 
a  local  steamer  which  did  not  belong 
to  the  P.  &  O.  Company,  whose 
steamers  do  not  run  to  Brisbane. 
Neale  v.  Rose  (1898),  3  Com.  Cas. 
236. 

(d)  Plantamour  v.  Staples  (1781), 
1  T.  B.  611,  n. ;  1  Marshall,  Ins. 
164.  In  that  case  a  policy  was 
effected  on  ship  and  goods  for  a 
trading  voyage  out  and  home.    The 


ship  was  wrecked  on  the  outward 
voyage,  but  some  of  the  goods  were 
saved  and  sent  to  their  destination. 
It  was  held  that  the  policy  covered 
goods  bought  with  the  proceeds  of 
the  sale  and  sent  home  in  another 
ship. 

(e)  Bold  v.  Rotherham  (1846),  8 
Q.B.  797;  DeCuadra*.  Swan  (1864), 
16  C.  B.  N.  S.  772. 

(/)  Tierneyf».Etherington(1743), 
cited  1  Burr.  348 ;  Oliverson  v.  Bright- 
man  (1846),  8  Q.  B.  781 ;  15  L.  J. 
Q.  B.  274 ;  Australian  Agricultural 
Co.  v.  Saunders  (1875),  L.  R.  10 
C.  P.  668,  676,  678. 

(g)  The  Supreme  Court  of  Massa- 
chusetts said  in  one  case  that  if  it  be 
necessary  on  account  of  the  loss  of 
the  ship  to  carry  the  cargo  overland 
for  the  purpose  of  transhipment,  the 
underwriter  is  liable  during  the  land 
transit.     Bryant  v.  Commonwealth 


558  DURATION  OF  THE  RISK  ON  GOODS.       [PART  I. 

Sect.  468.        In  Tierney  t\  Etherington  goods  were  insured  on  board  a 
Tierney  v.       Dutch  ship  "from  Malaga  to  Gibraltar,  and  at  and  from 
enngion.    whence  f.Q  England  and  Holland,  both  or  either,"  continuing 
the  risk  "  till  the  ship  and  goods  be  arrived  at  England  or 
Holland,  and  there  safely  landed."     There  was  a  special 
clause  in  the  policy,  by  which  it  was  agreed  that  on  the 
arrival  of  the  ship  at  Gibraltar  the  goods  might  be  unloaded 
and  reshipped  in  one  or  more  British  ship  or  ships  for  England 
and  Holland,  &c.     When  the  ship  arrived  at  Gibraltar  there 
was  no  British  ship  there,  and  the  goods  were  unloaded  and 
put  into  a  store-ship  (which  it  was  proved  was  always  con- 
sidered as  a  warehouse),  in  order  to  be  kept  there  till  some 
British  ship  should  arrive.     Two  days  after  the  goods  were 
put  into  this  store-ship  they  were  lost  in  a  storm. 

For  the  underwriters  it  was  objected  that  the  risk  on  the 
goods  was  at  an  end  upon  their  being  loaded  into  this  store- 
ship,  which  was  to  be  considered  as  a  warehouse  on  land ; 
but  Lee,  C.  J.,  held  that  the  construction  should  be  according 
to  the  course  of  trade  in  Gibraltar ;  and  that,  as  it  appeared 
to  be  the  usual  method  of  unloading  and  reshipping  in  that 
place,  that,  when  there  is  no  British  ship  there,  the  goods 
should  be  kept  in  store-ships  until  one  arrives,  the  risk  upon 
the  goods  so  loaded  according  to  such  custom  should  be  held 
to  continue,  and  the  underwriters  to  be  liable  (A). 

Pre-deter-  469.  The  risk  will  be  terminated  before  the  end  of  the 

tteri^by      v°ya£e>  &  *ne  assured  part  with  his  interest  in  the  subject  of 
"K0* the       the  insurance  without  transferring  the  right  to  the  protection 

goods.  ^^ 

of  the  policy.  Thus,  where  a  cargo  of  wheat  insured  from 
Galatz  to  Emden  and  (or)  United  Kingdom  was  sold  by 
the  assured,  "including  insurance  to  Emden,"  it  was  held 
that  the  purchaser  could  not  recover  for  a  loss  between 
Emden  and  the  port  of  discharge  in  the  United  Kingdom  (?*). 

Ins.  Co.  (1833),  13  Pickering,  543,.  (*)  lonidee  v.  Harford  (1859),  29 
, .-  L.  J.  Ex.   36 ;  see  also  North  of 

"  _  _     .  ,  m  England  Oilcake  Co.  v.  Archangel 

(A)  Tierney  v.  Etherington  (1743),      Maiitime  ^  &.  (1875)>  L>  R    10 

oited  1  Burr.  348,  349.  Q.  B.  249. 
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470.  By  express  contract  the  protection  of  a  marine  policy  Sect.  470. 
may  be  prolonged  after  landing  and  during  the  subsequent  Prolongation 
transport  of  the  goods  overland  (k).     Thus,  in  a  policy  the 

voyage  was  described :  "At  and  from  Japan  and  (or) 
Shanghai  to  Marseilles  and  (or)  Leghorn,  and  (or)  London 
rid  Marseilles  and  (or)  Southampton,  and  whilst  remaining 
there  for  transit,  with  leave  to  oall,  &c,  in  the  good  ship  or 

vessel  called  *  The '  steamers  or  steamer,  per  overland, 

or  vid  Suez  Canal,"  &c.  In  the  margin  was  this  memoran- 
dum :  "  It  is  hereby  agreed  that  the  silks  insured  by  this 
policy  shall  be  shipped  by  Peninsular  and  Oriental  Company, 
Messageries  Imp&riales  steamers,  and  (or)  the  steamers  of 
the  Mercantile  Trading  Company  of  Liverpool  only." 

The  goods  were  shipped  and  paid  for  to  London  by  the 
Messageries  Imp&iales  steamers,  whose  customary  route, 
followed  in  this  instance,  was  from  Shanghai  to  Marseilles, 
and  thence  overland,  through  Franoe,  vid  Paris,  where  they 
arrived  on  the  13th  September,  1870 ;  and  while  they  were 
still  there  the  German  armies  approached  on  the  19th 
September  and  surrounded  the  city,  preventing  the  goods 
after  that  event  from  being  forwarded  to  London.  It  was 
held  that,  the  goods  being  still  covered  by  the  policy,  there 
was  a  total  loss  within  the  meaning  of  the  peril  described 
therein  as  "the  arrests,  restraints,  and  detainments  of  all 
kings,  princes,  and  people  "  (I). 

471.  A  somewhat  peouliar  case  arose  out  of   a  policy  Policy  on 
speoially  worded  to  protect  certain  pumps  used  in  salvage  JTeaivagS' 

operations.  adventure. 

A  salvage  company  intending  to  raise  the  steamer 
"  Alexandra,"  ashore  near  Drogheda,  effected  a  policy  on 
four  steam  pumps,  &c,  valued  at  2,000/.,  on  the  "  Sea  Mew  " 
salvage  steamer,  "at  and  from  Ardross$n  to  the  "Alexandra" 
steamer  ashore  in  the  neighbourhood  of  Drogheda,  and  whilst 

(*)     See,    €.0.,    Kodocanaohi    v.  see  Simon,  Israel  &  Co.  ^  Sedgwick, 
Elliott  (1873),  L.  B.  8  C.  P.  649.  [18W]  x  Q  B  m 
For  another  form  of  policy  prolong- 
ing the  risk  to  oover  a  land  transit,  (0  Rodooanaohi  9.  Elliott,  $upra. 
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Sect.  471.  there  engaged  at  the  wreck,  and  until  again  returned  to 
Ardrossan ;  the  risk  beginning  from  the  loading  on  board  the 
"  Sea  Mew  "  upon  the  said  ship  and  (or)  wreck,  &o."  The 
pumps  safely  arrived  at  the  wreck,  were  used  on  board  of  it, 
and  were  successful  in  raising  it.  The  wreck,  with  the  pumps 
still  on  board,  then  started  for  Ardrossan  in  tow  of  several 
tugs,  the  "  Sea  Mew  "  also  acting  in  that  capacity ;  but  the 
weather  became  so  foul  that  they  necessarily  put  about  for 
Belfast,  and  before  that  port  could  be  reached  the  wreck  went 
down  with  the  pumps  on  board.  The  Court  of  Appeal  held 
that  the  words  of  the  policy  did  not  cover  the  voyage  to 
Belfast,  that  being  a  voyage  undertaken  for  the  safely  of  the 
wreck,  and  not  intended  to  be  insured  (m). 

Cotton,  L.  J.,  and  Thesiger,  L.  J.,  thought  that  it  was  not 
in  the  contemplation  of  the  parties  that  the  pumps  should  be 
kept  on  the  wreck  after  she  was  raised  and  while  she  was 
being  taken  to  a  port  of  refuge.  Brett,  L.  J.,  was  of  opinion 
that  the  pumps  would  have  been  protected  even  on  the  wreck 
if  she  had  been  returning  to  Ardrossan.  It  is  submitted, 
however,  that  the  correctness  of  the  decision  may  depend  on 
whether  the  polioy  was  intended  to  cover  the  pumps  on  the 
wreck  after  she  was  raised.  If  not,  it  is  clear  that  the  risk 
was  varied  when  the  pumps  were  afterwards  allowed  to 
remain  on  board  of  her,  instead  of  being  reloaded  on  the 
"  Sea  Mew ; "  and  the  policy  then  came  to  an  end.  On  the 
other  hand,  if  the  polioy  oovered  the  pumps  on  board  the 
wreck  until  their  return  to  Ardrossan,  although  no  doubt  the 
voyage  to  Belfast  instead  of  to  Ardrossan  was  not  within  the 
scope  of  the  policy,  the  deviation  to  Belfast  might  be 
justifiable  if  it  was  properly  made  for  the  safety  of  the 
"Alexandra."  It  was  under  such  circumstances  a  deviation 
for  the  safety,  not  only  of  the  vessel  on  which  the  assured  was 
entitled  to  have  the  pumps  carried,  but  also  for  the  safety  of 
the  property  on  board  of  her. 


(m)  Wingate  v.  Foster  (1878),  3      a  polioy  on  pumps  for  a  salvage  ad- 
Q.  B.  D.  682.    For  another  case  of      venture,  see  ante,  s.  443,  note  (J). 
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472.  We  come  now  to  consider  the  duration  of  the  risk  on    Sect.  472- 
ship,  and  first  its  commencement.     In  most  of   the  Con-  Duration  of 
tinental  states  the  period  of  the  commencement  of  the  risk  8nip. 

on  the  ship  is  fixed  by  their  codes :  subject,  of  course,  to  be 
varied  by  the  express  stipulations  of  the  parties.     Thus,  in  Commence- 
France,  unless  otherwise  stipulated  by  the  polioy,  the  risk  on  abroad, 
ship  commences  from  the  day  of  the  ship's  sailing  (n). 

In  this  country  the  period  at  which  the  risk  on  the  ship  In  this 
commences  depends  on  the  terms  of  the  polioy,  and  the  nature  """^ 
of  the  voyage  intended  to  be  insured. 

473.  If  the  ship  be  insured  simply  "  from  "  a  port,  or  if  Insurance 
the  adventure  on  the  ship  be  made  by  the  policy  "  to  begin  port. 

on  the  ship  from  A.  B.,"  the  risk  on  the  ship  does  not  com- 
mence until  the  ship  sails  on  her  voyage  "  from  "  such  port ; 
i.e.,  until  she  quits  her  moorings  and  breaks  ground,  being  in 
a  state  of  perfect  equipment  and  readiness  for  her  voyage  (o). 

474.  With  regard  to  insurances  "at  and  from,"  the  law  "At and 
was  stated  as  follows  in  the  second  edition  of  this  work  (p) : — 

"If  the  ship  be  insured  'at  and  from'  a  home  port,  *'.<?., 
if  the  terminus  a  quo  be  a  port  in  this  oountry  in  which  the 
ship  is  then  lying,  the  risk  commences  on  the  ship  imme^ 
diately  upon  the  execution  of  the  policy,  and  continues  during 
the  whole  time  the  ship  remains  in  the  home  port  in  a  course 
of  preparation  for  her  voyage. 

"  If  the  ship  be  insured,  and  the  adventure  made  to  com- 
mence upon  her '  at  and  from '  some  foreign  port  at  which 
the  ship  is  expected  to  arrive,  with  the  view  of  protecting  her 
for  her  homeward  voyage,  it  is  now  settled  in  this  country 
that,  in  order  to  make  the  risk  under  the  homeward  policy 


(n)  Code  de  Commerce,  arte.  328,  Ins.  260.    The  law  is  the  same  in 

341.  the  United  States.     3  Kent,   Com. 

(o)  Pittegrew  v.  Pringle  (1832),  3  307,  n.  (a).    See  what  constitutes  a 

B.  &  Ad.  614  ;  Hunting  v.  Boulton  sailing  within  the  meaning  of  war- 

(1895),  1  Com.  Cas.  120,  in  which  ranties  to  sail  at  a  particular  time, 

the  insuranoe  was  "  from  date  of  pott,  s.  643  et  seq. 

sailing  from  Leith;"    1  Marshall,  (p)  Page  496. 

VOL.  I.  0  0 
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Beet,  474.  attaoh  on  the  ship,  she  must  have  onoe  been  at  the  outward 
port  in  good  physioal  safety." 

The  language  of  this  passage,  and  that  used  by  many 
judges  and  text-writers,  suggests  that  this  question  of  the 
commencement  of  the  risk  is  a  different  one  according  as  the 
voyage  is  from  a  home  or  a  foreign  port  (q).  It  is,  however, 
submitted  that  there  is  no  distinction  in  principle,  as  regards 
the  attachment  of  the  risk,  between  voyages  beginning  at 
home  and  those  beginning  at  foreign  ports,  though  in  every 
case  the  commencement  of  the  risk  "  at  and  from "  must 
depend,  as  Story,  J.,  says,  in  some  measure  on  the  state  of 
things  and  the  situation  of  the  parties  at  the  time  of  under- 
writing the  policy  (r). 

When  the  insurance  is  "at  and  from"  there  are  three 
possible  cases — (1)  The  ship  may  then  be  lying  at  the 
terminus  a  quo,  (2)  she  may  not  have  arrived  there,  (3)  she 
may  already  have  sailed. 

475.  When  the  ship  is  lying  at  the  terminus  a  quo  at  the 
time  when  the  policy  is  effected,  it  has  been  said  in  all 
is  lying  toere!  previous  editions  of  this  work  that  the  risk  commences  imme- 
diately when  such  terminus  is  a  home  port,  and  continues 
during  the  whole  time  the  ship  remains  in  the  home  port  in 
a  course  of  preparation  for  her  voyage  (s). 


Policy  "at 

and  from"  a 
port  effected 


(?)  There  is  no  suggestion  of  such 
a  distinction  in  Phillips'  treatise, 
unless  it  can  be  inferred  from  the 
statement  (vol.  i.  s.  934)  that  under 
a  policy  "at  and  from"  a  foreign 
port  the  risk  is  held  not  to  commence 
until  the  ship  is  there  in  good  safety. 
The  distinction  is,  however,  recog- 
nized by  Chancellor  Kent  (3  Com. 
307),  and  by  Story,  J.,  in  Seaman  v. 
Loring  (1816),  1  Mason,  R.  127, 140. 
It  is  not  made  in  the  Marine  Insur- 
ance Bill. 

(r)  In  Seaman  v.  Loring,  ubi 
supra.  See  also  per  Mathew,  J.,  in 
Hunting  v.  Boulton  (1895),  1  Com. 
Cas.  122. 


(*)  2nd  ed.  p.  496,  quoted  ante, 
s.  474 ;  6th  ed.  p.  404.  The  autho- 
rities cited  are  Motteux  v.  London 
Ass.  Co.  (1739),  1  Atkyns,  548; 
Palmer  v.  Marshall  (1831),  8  Bing. 
79.  The  same  rule  is  stated  by 
Story,  J.,  in  Seaman  v.  Loring  (1816), 
1  Mason,  R.  127,  140.  Chancellor 
Kent  says  that  the  risk  "includes 
all  the  time  the  ship  is  in  port,  after 
the  policy  is  subscribed,  if  the  ship 
be  at  home."  3  Com.  307.  The 
concluding  words  in  the  text  pre- 
sumably mean»that  the  risk  ends  if 
the  preparations  for  the  voyage  be 
discontinued — i.e.,  on  account  of 
delay  or  abandonment  of  the  voyage,. 
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This  statement,  however,  can  only  be  received  with  certain  Beet.  475. 
qualifications.  It  is  clear,  on  the  one  hand,  that  the  mere 
presence  of  the  ship  in  port  will  not  under  all  circumstances 
cause  the  policy  to  attach.  For  example,  the  polioy  will  not 
attach  unless  the  ship  is  in  a  reasonable  state  of  fitness  for 
the  harbour  risk  (t).  And  it  is  further  submitted  that  the 
policy  will  not  attach  unless  the  ship  be  then  in  the  port  for  the 
purposes  of  the  voyage.  Thus,  if  she  has  been  laid  up  for 
some  time,  the  polioy  ought  not  to  attaoh  until  preparations 
for  the  voyage  are  begun.  This  has  been  decided  in  the 
United  States  with  regard  to  a  ship  lying  in  a  foreign  port  (u) . 

On  the  other  hand,  it  is  not  at  all  clear  that  the  statement 
above  referred  to  is  correct  in  so  far  as  it  suggests  that  the  risk 
may  not  attach  at  a  point  of  time  prior  to  the  execution  of 
the  policy.  The  word  "  at,"  which  relates  to  place,  does  not 
in  itself  clearly  determine  the  time  when  the  risk  commences. 
It  may  well  be  argued  that,  on  the  ordinary  construction  of 
the  word,  the  risk  should  attaoh  from  the  first  arrival  of  the 
ship  at  the  port,  provided  that  from  the  beginning  the  ship 
was  there  for  the  purpose  of  the  insured  voyage  (x) ;  for  there 
is  no  valid  reason  why  a  polioy,  unless  the  contrary  appears 
to  be  the  intention  of  the  parties,  should  not  be  retrospective. 
Indeed,  where  the  policy  contains  the  usual  clause,  "  lost  or 
not  lost,"  it  is  difficult  to  see  how  any  other  construction  can 
be  adopted,  and  it  is  probably  the  case  that,  even  without  this 

See,   as  to  this,   Chitty  v.  Selwyn  Mathew,  J.,  held  that  the  risk  under 

(1742),  2  Atk.  358,  and  ante,  "  De-  such  a  policy  ceased  when  the  vessel 

viation."  unmoored  for  the  purpose  of  setting* 

(t)    Forbes   v.  Wilson    (1800),    1  out  on  a  voyage.     A  polioy  on  a 

Park,  472 ;  see  also  Annen  v.  Wood-  vessel  in  harbour  "  while  securely 

man  (1810),  3  Taunt.  299;  Parmeter  moored"  was  held  by  Lord  Ellen- 

v.  Cousins  (1809),  2  Gamp.  235.  borough  to  allow  of  her  being  moved 

(u)  Seaman  v.  Loring  (1816),    1  in  the  harbour.    Anon.  v.  Westmore 

Mason,  B.  127,  140,  cited  1  Phillips,  (1808),  6  Esp.  109. 
s.  935.   In  Palmer  v.  Marshall,  supra,  (x)  The  discharge  of  the  outward 

the  polioy  was  on  a  yacht,  then  lying  cargo  has  been  held  to  be  an  act  done 

ready  for  sea.    When  vessels  are  laid  in  preparation   for   the  homeward 

up   it  is  usual  to  insure  them  by  voyage.    Warre  v.  Miller  (1825),  4 

"port"   or  "harbour"  policies  at  B.  &  Cr.  538.     See  also  Foley  v. 

a  low  premium.      In   Hunting  v.  United,  &c.  Ins.  Co.  (1870),  L.  B, 

Boulton  (1895),   1  Com.  Caa.  120,  5  C.  P.  155,  160,  164. 
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Sect.  475*  clause,  the  effect  of  the  policy  is  the  same  (y).  In  practice, 
however,  it  is  unlikely  that  at  the  time  of  an  insurance  being 
effected  on  a  ship  then  lying  in  a  home  port  in  the  British 
Isles,  loss  or  damage  should  have  happened  of  which  the 
assured  has  no  knowledge,  or  of  whioh  at  any  rate  knowledge 
will  not  be  imputed  to  him  (s).  This  is  probably  why,  in 
the  case  of  a  voyage  at  and  from  a  home  port,  the  risk  is  said 
to  attach  from  the  making  of  the  contract;  but  that  this 
is  the  rule  cannot  be  said  to  have  been  authoritatively 
settled  (a). 

In  conclusion,  it  is  submitted  that  in  policies  "at  and 
from  "  a  port  where  the  ship  is  lying  at  the  time  when  the 
policy  is  effected,  whether  at  home  or  abroad,  the  risk  gene- 
rally attaches  from  the  earliest  time  when  the  ship  is  in 
the  port  in  good  safety  for  the  purposes  of  the  voyage 
insured  (b). 

476.  The  same  rule,  it  is  submitted,  applies  when  a  ship 
is  insured  "  at  and  from  "  a  port  from  which  she  has  already 
sailed.  If,  indeed,  the  rule  were  that  an  insurance  "  at  and 
from  "  does  not  attach  before  the  making  of  the  contract,  such 


Policy  "at 
and  from  "  a 
port  from 
whioh  the 
ship  has  al- 
ready sailed. 


(y)  See  ante,  s.  13. 

(s)  Post,  Part  II.  Chap.  II.  "  Con- 
cealment." 

(«)  In  Palmer  v.  Marshall  (1831), 
8  Bing.  79,  the  Judge  had  directed 
the  jury  that  the  policy  only  attached 
when  the  ship  (a  yacht  lying  at 
Bristol  ready  for  sea,  but  apparently 
without  reference  to  any  particular 
voyage)  commenced  her  voyage.  This 
was  held  to  be  a  wrong  direction. 
There  was  a  sufficient  delay  after 
the  insurance  was  made  to  avoid  the 
policy,  and  on  a  second  trial  the 
plaintiff  was  non-  suited  on  this 
ground  (8  Bing.  317).  It  was  un- 
necessary to  consider  whether  under 
ordinary  oircumstanoes  the  policy 
could  have  been  retrospective ;  but 
Tindal,  C.  J.,  certainly  said  that  the 
risk  on  the  policy  could  only  com- 
mence from  its  date. 


(b)  See  Phillips,  s.  932.  The  rule, 
that  in  homeward  policies  the  risk 
attaches  from  the  arrival  at  the 
foreign  port,  is  laid  down  in  general 
terms  by  Lord  Hard  wicke  in  Motteux 
v.  London  Ass.  Co.  (1739),  1  Atkyns, 
745,  748.  Schedule  I.  of  the  Marine 
Insurance  Bill  contains  the  following 
rules  of  construction  : — 

"  1.  Where  the  subject-matter  is 
insured  'lost  or  not  lost,'  and  the 
loss  has  occurred  before  the  contract 
is  oonoluded,  the  risk  attaches,  un- 
less at  such  time  the  assured  was 
aware  of  the  loss,  and  the  insurer 
was  not. 

"  3.  Where  a  ship  is  insured  *  at 
and  from'  a  particular  place,  and 
she  is  at  that  place  in  good  safety 
when  the  contract  is  oonoluded,  the 
risk  attaches  immediately." 
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a  policy  on  a  vessel  that  had  already  sailed  would  only  amount    Sect.  476* 

to  an  insurance  "  from  "  the  port.     It  is,  however,  unlikely 

in  the  case  of  a  voyage  from  a  home  port  that  the  shipowner 

should  have  no  knowledge  of  any  damage  sustained  by  the 

ship  before  sailing,  or  that  the  underwriter  should  be  willing 

to  assume  liability  for  a  loss  known  to  have  happened. 

477.  The  rule  in  virtue  of  which  it  is  maintained  that  a  Construction 
policy  "at  and  from,"  with  the  "lost  or  not  lost"  clause,  an<Tfrom"at 
attaches  retrospectively  during  the  whole  stay  of  the  ship  at  ^^"sfoenoe 

*  *  °  J  r        to  circum- 

the  port  for  the  purposes  of  the  voyage  is  probably  to  be  stances, 
regarded  rather  as  a  rule  of  construction  than  as  a 
principle  of  universal  application.  Ordinarily,  that  is  to  say, 
the  words  ought  so  to  be  construed ;  but  there  may  be  speoial 
circumstances  in  which  the  ambiguity  of  the  word  "  at "  (c) 
may  justify  the  admission  of  parol  evidence  to  show  that  the 
real  contract  between  the  parties  was  different.  If,  for 
instance,  the  ship  had,  prior  to  the  policy,  sustained  consider- 
able damage,  and  a  premium  be  agreed  upon  amounting  to 
less  than  the  extent  to  which  both  parties  knew  such  damage 
amounted,  it  would  be  clear  that  such  damage  was  not  in- 
tended to  be  covered.  It  seems,  then,  that,  in  accordance 
with  the  opinion  of  Mathew,  J.,  in  a  somewhat  similar 
case  (d),  evidence  would  be  admissible  to  show,  consistently 
with  the  language  of  the  policy,  what  the  risk  was.  The 
effect  of  such  evidence,  in  the  instance  we  have  given,  would, 
no  doubt,  be  that  the  words  we  are  discussing  would  receive 
an  interpretation  not  in  conformity  with  the  general  rule,  but 
limited  in  accordance  with  the  intentions  of  the  parties  in  the 
particular  case. 

478.  If  the  ship  insured  at  and  from  a  port  be  not  yet  Policy  "at 

Amy)    twfimn  "    a 


and  from 


(o)  In  Haughton  v.  Empire  Mar.  ship's  stay  at  the  port,  bat  that  this 

Ins.  Go.  (1866),  L.  B.  1  Ezoh.  at  presumption  might  be  controlled  by 

p.  210,  Ghannell,  B.,  seems  to  have  extrinsio  evidence, 

considered  that primd  facie  the  word  (d)  Hunting  v.  Boulton  (1896),  1 

"  at "  would  coyer  the  whole  of  the  Com.  Gas.  120, 
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S«ct.  478.    arrived  when  the  policy  is  effected,  the  risk  ought,  in  general, 
port  where  the  to  attaoh  as  soon  as  she  arrives  there  in  good  safety  (e). 
yet  arrived.         This  is  the  rule  clearly  established  with  reference  to  insu- 
rances at  and  from  foreign  ports  (/).     Thus,  under  a  policy 
on  ship  "  at  and  from"  Havana  to  Greenock,  the  ship  arrived 
off  Havana  and  the  master  engaged  a  tug  and  pilot  for  the 
purpose  of  taking  her  to  a  clear  anchorage.    She  was  towed ' 
into  the  harbour,  past  the  place  where  she  ultimately  dis- 
charged her  cargo,  to  a  point  at  the  head  of  the  harbour 
called  the  Regla  Shoal.     There  she  grounded,  and  received 
damage  from  the  anchor  of  another  ship.    "  In  my  opinion," 
says  Ghannell,  B.,  delivering  judgment  in  the  case,  "she was 
at  that  time  at  Havana,  and  consequently  the  risk  under  the 
policy  had  attached.      The  damage  occurred  at  Havana, 
geographically  speaking,  and  there  is  nothing  which  to  my 
mind  shows  that  the  parties,  at  the  time  this  policy  was 
underwritten,  contemplated  any  other  meaning  of  the  word 
'  at.'    All  the  limitation  which  the  law  appears  ever  to  have 
imposed  as  to  the  time  of  the   commencement  of  the  risk 
in  such  a  case  is,  that  the  ship  should  arrive  at  the  port  at 
which  she  is  insured  in  a  state  of  sufficient  repair  or  sea- 
worthiness to  be  enabled  to  be  there  in  safety  "  (g). 

The  words"  at      479.  It  follows  from  what  has  already  been  said  that  the 

and  from  '  do  . 

not  imply  that  words  "at  and  from"  do  not  imply  a  warranty  or  a  repre- 
the  place?  *  sentation  that  the  ship  is  at  the  time  of  effecting  the  policy  in 
the  port  in  question ;  but  they  do  imply  that  the  ship  will  be 
there  within  such  a  time  afterwards  that  the  risk  shall  not  be 
materially  varied;  and  that  any  delay  between  the  making  of 
the  policy  and  the  commencement  of  the  risk,  whether  such 
delay  be  voluntary  or  involuntary,  which  has  the  effect  of 

($)  1  Phillips,  as.  927,  932;  Ma-  abandonment  of  the  voyage.    Ante, 

rine  Ins.  Bffl,  ached.  1,  r.  3.    Of  s-  380. 
oonrae,  if  at  the  time  of  the  ship's  W  Per  Lord  Hardwioke,  Motteux 

.     ' .       .  .  x    A.      A      *  *•  London  Ass.  (1739),  1  Atk.  746, 

arrival  there  beno  intention  to  send  74g  .   mxighUm  f-  ^^  m^ 

her  on  the  insured  voyage,  the  risk      1,^.  cfc>.  (1866),  L.  B.  1  Ex.  206. 

does  not  attach,  by  reason  of  the         (?)  Ibid.  ! 
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materially  varying  the  risk,  will  prevent  the  polioy  from   Sect.  479. 
attaching  (h). 

The  facts  of  the  case  on  which  this  latter  decision  was 
founded  were  these.  The  policy,  "  at  and  from  Montreal," 
was  effected  on  the  13th  of  July.  No  question  was  put  by 
the  underwriter  as  to  where  the  ship  then  was,  and  no 
information  was  offered  by  the  assured ;  but  in  fact  she  was 
then  at  sea,  on  a  voyage  intended  to  end  at  Montreal  She 
did  not  arrive  at  Montreal  till  the  30th  of  August.  Evidence 
was  given  on  the  trial  that  the  delay  of  arrival  at  Montreal 
had  materially  varied  the  risk  and  the  rate  of  premium. 
Evidence  was  offered,  but  not  received,  to  show  that  the  delay 
was  not  voluntary,  but  was  due  entirely  to  sea  perils  upon  the 
voyage  to  Montreal.  It  was  held  that  this  evidence  was 
properly  rejected,  as  upon  the  facts  of  this  case  the  only 
question  for  the  jury  was  whether  the  delay  had  materially 
varied  the  risk  (*). 

The  above  decision  is  the  earliest  in  bur  books  as  to  the 
effect  of  involuntary  delay  preceding  the  time  fixed  for  such 
a  policy  attaching.  The  question  had  come  before  the  Court 
of  Common  Pleas  in  respect  of  voluntary  delay,  and  was  then 
decided  adversely  to  the  assured  (k).  Tindal,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  seems  to  intimate  that 
his  decision  would  have  been  the  other  way  in  case  the  under- 
writer had  been  prepared  to  expect  delay  by  notioe,  or,  what 
is  equivalent  to  notioe,  by  the  existence  of  a  usage  (I).  But 
Blackburn,  J.,  in  the  later  decision  already  cited,  expressly 
reserves  his  opinion  as  to  the  effect  of  either  notioe  or  usage 
on  the  question  (m). 

480.  In  order  to  make  the  risk  under  a  polioy  "at  and  H" at  and 

from  "a  port, 

(A)  Hull  v.  Cooper  (1811),  14  East,       terminus  a  quo  is  &  home  port 
479;  De  Wolf  v.  Archangel  Marit.  (i)  Be  Wolf  t\  Archangel  Marit, 

Bank&lM.Co.(1874),L.R.9Q.B.       Bank  &  Ins.  Co.  (1874),  L.  B.  9 

451.    These  are  both  oases  of  insur-      Q' *'  i*1' 

*  ^a  *^«.  .  *™;,™  ™+ .  (*)   Mount  v.  Larlons   (1831),  8 

anoes  at  and  from  a  foreign  port;      Biijf.  108. 

bat  the  rule  in  the  text  is  laid  down         ,*  j^J  121 

generally,  and  there  is  no  reason  (m)  De'  Wolf  v.  Arohangel,  *c 

why  it  should  not  apply  when  the      Co.,  $upra.    See  pott,  s.  483. 
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DURATION  OP  THE  RISK  ON  SHIP. 


[part  L 


Sect.  480. 

tiie  policy- 
does  not 
attach  until 
the  ship  has 
been  there  in 
good  safety. 


Physical,  not 
political, 
safety  is 
necessary. 

Bell  v .  Bell. 


What  physi- 
cal safety  is 
required. 


from"  attach  on  the  ship,  she  must,  as  has  been  said,  have 
been  at  the  terminus  a  quo  in  good  physical  safety  («). 

Henoe,  under  a  policy  on  ship  "  at  and  from  St.  Michael's, 
or  all  or  any  of  the  western  islands,  to  England  "  ;  where  it 
appeared  that  the  ship,  which  had  encountered  very  bad 
weather  on  the  whole  of  the  outward  voyage,  cast  anchor  off 
St.  Michael's  in  such  a  leaky  condition  as  to  be  unfit  to  take 
in  a  cargo,  and  was  only  kept  afloat  by  pumping,  and  that, 
after  lying  in  the  roadstead  there  at  anchor  for  upwards  of 
twenty-four  hours  (during  the  whole  of  whioh  time  she  was  in 
great  danger  from  the  storm  that  still  continued),  she  was 
blown  out  to  sea  and  wrecked :  Lord  EUenborough  held  that 
under  these  circumstances  the  risk  had  never  commenced  on 
the  ship  under  the  homeward  policy,  for  the  ship  had  never 
been  at  St.  Michael's  in  good  safety  (0). 

All  that  is  required  in  suoh  case  is  good  physical  safety ; 
not  that  the  ship  should  have  been  free  during  her  stay  at  the 
terminus  a  quo  from  political  danger. 

Thus,  where  a  ship  was  insured  "  at  and  from  Riga  to  her 
ports  of  discharge  in  the  United  Kingdom,"  and  imme- 
diately upon  her  arrival  at  Eiga  her  papers  were  seized  by 
government  and  the  ship  and  cargo  sequestrated  and  con- 
demned before  the  outward  cargo  had  been  discharged :  Lord 
EUenborough  held  that,  as  the  ship  had  been  once  "  at "  Eiga 
in  good  physical  safety,  the  risk  under  the  homeward  policy 
had  attaohed  on  the  ship  (p). 

All  that  is  required,  in  fact,  is  that  the  ship  while  at  the 
terminus  a  quo  of  the  voyage  should  "  be  in  suoh  a  condition 
as  to  enable  her  to  lie  there  in  reasonable  security  till  she  is 
properly  repaired  and  equipped  for  her  voyage  "  (9). 


(»)  Haughton  v.  Empire  Marine 
Ins.  Go.  (1866),  L.  R.  1  Ex.  206. 
In  previous  editions  the  question  of 
good  safety  has  in  this  passage  been 
treated  only  with  reference  to  home- 
ward voyages ;  but  it  is  clear  that 
the  same  principle  applies  to  the 
commencement  of  the  risk  in  every 


voyage  policy.  Thus,  in  Forbes  9. 
Wilson  (1800),  1  Park,  472,  the 
voyage  was  from  a  home  port. 

(0)  Parmeter  v.  Cousins  (1809),  2 
Camp.  235. 

(p)  Bell  v.  Bell  (1810),  2  Camp. 
475. 

(?)  The  stipulation  as  to  ''good 
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Thus,  where  a  ship,  though  leaky,  was  able  to  lie  for  a  Sect.  480. 
month  loading  in  a  river,  it  was  held  that  the  policy  had 
attached  (r).       Of  course  the  vessel  must  subsequently  be 
made  seaworthy  for  the  marine  risk. 

481.  Where  the  policy  has  once  attaohed,  length  of  time  What  delay  is 

6XCUSaDJ6. 

oooupied  in  necessary  repairs,  though  considerable,  does  not 
take  the  ship  out  of  the  protection  of  the  policy,  supposing 
those  repairs  to  be  made  with  an  ultimate  view  of  sending 
the  ship  on  the  voyage  insured  (*) ;  nor  does  any  other  rea- 
sonable delay,  if  justified  by  necessity,  or  bond  fide  inourred 
for  the  purposes  of  the  voyage  (t) — as  to  take  in  simulated 
papers  (u),  or  a  particular  description  of  crew(.r);  or  provi- 
sions where  rendered  necessary  by  unavoidable  delay  (y). 

The  principle,  in  short,  established  by  the  cases  is,  that 
where  the  risk  "  at  and  from  "  has  once  attaohed,  "  a  deten- 
tion for  a  reasonable  time  for  the  purposes  of  the  adventure 
insured  must  be  allowed,  and  whether  the  time  is  reasonable 
must  be  determined,  not  by  any  positive  or  arbitrary  rule, 
but  by  the  state  of  things  existing  in  the  port  where  the 
vessel  happens  to  be  "  (s). 


safety  "  does  not  seem  to  mean  any- 
thing more  than  that  in  this  form 
of  policy,  as  in  all  voyage  policies, 
it  is  a  condition  precedent  to  the 
attachment  of  the  risk  that  the  vessel 
shall  be  seaworthy.  This  appears 
to  have  been  the  view  of  ChanneU, 
B.,  in  Houghton  v.  Empire  Mar.Ins. 
Co.  (1866),  L.  R.  1  Exch.  210,  and 
is  consistent  with  that  of  Lord  Ellen- 
borough  inParmeter  v.  Cousins(1809), 
2  Gamp.  237.  In  Bell  r.  Bell  (1810), 
2  Camp.  476,  Lord  Ellenborough 
required  "physical  safety  from  the 
perils  insured  against."  The  Ma- 
rine Insurance  Bill  (sched.,  r.  3)  in- 
sists on  the  vessel  being  "in  good 
safety"  before  the  risk  attaches. 
If  by  "  good  safety"  anything  be- 
yond seaworthiness  is  intended,  the 
Bill  extends  the  law  as  at  present 
established. 


(/-)  Annen  v.  Woodman  (1810),  8 
Taunt.  299 ;  see  also  per  Lord  Ken- 
yon  in  Forbes  v.  Wilson  (1800),  1 
Marshall,  148  ;  1  Park,  472. 

(«)  Motteux  v,  London  Ass.  Go. 
(1739),  1  Atkyns,  545,  548. 

(*)  Smith  *.  Surridge  (1801),  4 
Esp.  25;  Grant  *.  King  (1802),  4 
Esp.  175. 

(«)  Langhorn  v.  Allnutt  (1812),  4 
Taunt.  611. 

(x)  Grant  t>.  King  (1805),  4  Esp. 
174. 

(y)  Raine  v.  Bell  (1808),  9  East, 
196. 

(«)  Per  Tindal,  C.  J.,  in  Phillips 
*.  Irving  (1844),  7  M.  &  Gr.  328. 
See,  to  the  same  effect,  the  remarks 
of  Story,  J.,  in  Seamans  v.  Loring 
(1816),  1  Mason,  B.  127,  cited  1 
Phillips,  s.  936, 
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[PARTL 


Sect.  480. 

What  delay 
inexcusable. 


Exception 
by  usage. 


Delay  of 
which  the 
underwriter 
has  been 
informed. 


482.  On  the  other  hand,  it  must  be  borne  in  mind  that  a 
policy  effected  on  a  ship  "  at  and  from  "  a  port  implies  that 
the  voyage  insured  shall  be  very  shortly  commenced,  or,  at 
all  events,  be  in  the  near  contemplation  of  the  parties  (a). 
And  the  ship  will  not  be  under  the  protection  of  the  polioy 
if  she  lie  at  the  port  for  a  long  time  before  sailing  or  pre- 
paring for  the  voyage  insured,  and  there  be  no  reasonable 
excuse  for  delay  (b). 

Thus,  for  instance,  if  all  thought  of  the  voyage  insured  be 
laid  aside,  and  the  ship  lie  in  the  port  for  years,  the  risk 
would  be  held  either  never  to  have  attached,  or,  at  all  events, 
to  have  come  to  an  end  directly  the  determination  to  abandon 
the  voyage  was  finally  fixed  (c). 

The  general  rule  as  to  the  attachment  of  the  policies  is 
subject  to  be  modified  by  the  usages  of  particular  trades. 
Thus,  in  the  Newfoundland  trade,  owing  to  the  well-known 
practice  of  making  fishing  expeditions  or  intermediate  trading 
voyages  after  the  ship's  first  arrival  off  the  coast  of  New- 
foundland, the  risk  under  policies  for  the  homeward  voyage, 
though  expressed  to  be  "  at  and  from  "  any  port  or  ports  in 
Newfoundland,  was  held  not  to  attach  upon  the  ships  on 
their  first  arrival  out,  but  only  from  their  beginning  to 
prepare  for  the  homeward  voyage  (d). 

483.  If  a  communication  has  been  made  to  the  underwriter 
from  which  he  ought  to  infer  that  there  will  be  a  delay  in 
the  attachment  of  the  risk,  is  he  discharged  by  such  a  delay  P 
In  De  Wolf  v.  Archangel  Maritime  Bank  and  Insurance  Co.  (e) 
the  Court  carefully  abstained  from  expressing  an  opinion  on 
this  point,  but  indicated  that  it  might  be  decided  in  two 
possible  ways.    It  may  be  that  there  is  in  every  case  the 


(a)  Per  Tindal,  C.  J.,  in  Palmer  u. 
Marshall  (1832),  8  Bing.  317,  318 ; 
see  also  per  Park,  J.,  in  Palmer  v. 
Penning  (1833),  9  Bing.  462. 

(b)  Palmer  v.  Marshall  (1832),  8 
Bing.  317. 

(e)  See  the  observations  of  Lord 


Hardwioke  in  Chitty  v.  Selwyn 
(1742),  2  Atkyns,  639. 

(d)  Vallanoe  *.  Dewar  (1808),  1 
Camp.  503,  and  the  other  oases  there 
collected. 

(*)  AnU,  s.  479. 
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implied  understanding  that  the  risk  is  to  commence  within    Beet.  488. 
such  a  time  that  it  will  not  be  varied,  unless  the  policy 
contains  some  express  condition  on  the  subject.     On  the  other 
hand  it  may  be  that  a  communication,  though  not  embodied  in 
the  policy,  will  qualify  or  rebut  the  implied  understanding  (/). 

It  is  submitted  that  the  latter  view  is  the  correct  one.  In 
the  Newfoundland  voyage  cases  already  referred  to,  even 
when  the  delay  consequent  on  the  customary  fishing  expedi- 
tion or  intermediate  voyages  changed  a  voyage  back  to 
Europe  from  a  summer  to  a  winter  voyage,  it  was  held  that 
the  policy  on  the  homeward  voyage  remained  good.  Further, 
it  was  held  that  the  assured  was  not  bound  to  disclose  the 
fact  that  the  ship  might  be  engaged  in  fishing,  or  sent  on  the 
intermediate  voyage  (after  which,  only,  the  policy  by  usage 
attached),  because  the  underwriter  was  presumed  to  know  the 
usage  of  the  trade  (g).  Thus  the  ratio  decidendi  of  these  cases, 
as  Chief  Justice  Tindal  said  in  a  later  case,  was  that  the 
usage  of  the  trade  was  equivalent  to  notice  (A). 

Therefore  it  is  submitted,  on  the  authority  of  these  cases, 
that  a  delay  which  varies  the  risk  will  not  prevent  the  policy 
from  attaching  if  it  be  sanctioned  by  usage,  or  if  the  facts 
have  been  oommunicated  to  the  underwriter  that  the  delay 
may  occur. 

In  support  of  this  view  it  may  reasonably  be  argued 
that  there  is  no  express  stipulation  in  the  ordinary  policy 
with  regard  to  the  time  when  the  risk  attaohes.  Therefore 
the  time  must  be  that  which  is  contemplated  by  the  parties. 
When  no  information  is  given  to  the  underwriter,  he  is 
entitled  to  assume  that  the  ship,  if  not  yet  arrived,  will  be 
at  the  terminus  a  quo  within  such  time  as  is  reasonable  under 
ordinary  circumstances.  If  facts  relating  to  the  previous 
voyage  of  the  ship  be  communicated  to  him,  he  ought  to  keep 
these  facts  in  mind  in  estimating  the  probable  date  when  the 
voyage  insured  will  oommeiloe.     He  is  in  a  position  to  esti- 

(/)  See  L.  B.  9  Q.  B.  456,  467 ;  (1800),  ibid.  605,  n. 

1  Phillips,  88.  602,  690.  ,Av   MAimf  «     T^w«-  ziaaiv     a 

(?)  tSlanoe  t>.  Dewar  (1808),  1  W  Mount  ••   Larlan11  <1881>>  8 

Camp.    603  ;    Ougier  v,    Jennings  Bing.  108,  122. 
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Sect.  488. 


What  is  a 
beginning  to 
prepare  for 
thenomeward 
▼oyage. 

Lambert  r. 
Liddard. 


What  is  in- 
cluded in 
"port." 

Named  port. 


mate  the  risk,  he  oan  fix  the  premium  accordingly,  and  may, 
as  is  sometimes  done,  stipulate  for  a  varying  rate  of  premium, 
according  to  the  time  when  the  voyage  begins  (t). 

484.  It  has  sometimes  been  made  a  question  when  a  ship 
begins  to  prepare  for  her  homeward  voyage.  The  following 
case  illustrates  the  nature  of  the  evidence  with  which  the 
Courts  will  be  satisfied  on  this  point : — A  ship  engaged  on  a 
cruising  voyage  on  the  Southern  Atlantic  was  insured  for 
a  trading  voyage  home  by  a  policy  effected  on  ship  and 
freight  "  at  and  from  Pernambuco  or  any  other  port  or  ports 
in  the  Brazils  to  London,"  "beginning  the  adventure  on 
the  goods  from  the  loading  thereof  on  board  "  the  ship,  "  and 
upon  the  ship  on  the  determination  of  her  cruise,  and  preparing 
for  her  voyage  to  London,"  &o. 

The  cruise  being  ended,  the  captain  went  to  Pernambuco, 
and,  when  off  that  place,  sent  in  one  of  his  officers  to  see  if  a 
cargo  could  be  procured  there ;  but  as  there  was  none,  he 
sailed  southward  to  St.  Salvador  for  the  same  purpose,  and 
was  lost  at  sea  between  the  two  places.  The  Court  held  that 
his  going  to  Pernambuco  for  a  cargo,  and  sending  in  an 
officer  there  to  inquire  after  one,  was  such  "  a  preparing  for 
his  voyage  to  London  "  within  the  words  of  the  policy,  as  to 
make  the  homeward  risk  attach  from  that  moment  and 
protect  the  ship  at  the  time  of  loss  (J). 

485.  We  have  already  seen,  that,  when  the  terminus  "  at 
and  from"  which  the  voyage  is  made  to  commence  is  a 
named  port,  the  name  is,  generally  speaking,  taken  to 
include,  not  different  places  classed  together  in  legal  style,  or 
for  the  purposes  of  revenue,  as  one  port,  but  some  one  place, 
which  in  the  more  limited  and  popular  sense  is  considered 
the  port ;    in  other  words,  the  harbour-town  (k).    If  the 


(i)  See  Marine  Insurance  Bill, 
s.  43  (2). 

(j)  Lambert  v.  Liddard  (1814),  1 
Marshall,  R.  149 ;  S.  C.9  6  Taunt. 
479. 

(*)  Constable  v.  Noble  (1810),  2 


Taunt.  403;  Payne  v.  Hutchinson 
(1808),  ibid.  405,  n. ;  Brown  v.  Tayleur 
(1835),  4  A.  &E.  241;  a*k,8.454.  See 
also,  as  to  the  meaning  of  the  word 
"  port,"  HuU  Dock  Co.  v.  Browne 
(1831),  2  B.  &  Ad.  43 ;  Stockton  and 
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policy  be  "  at  and  from  a  port  or  ports  "  or  "  port  or  places  "    Sect.  485; 

in  the  alternative,  it  must  be  supposed  that  the  insurer  meant  "Port  ot 

to  incur  the  greater  risk  of  letting  the  ship  sail  to  several 

places  in  order  to  take  in  her  oargo  (/).    But  where  a  ship  j*j[^rto?, 

was  insured  "  at  and  from  her  port  of  lading,"  the  Court  held  *    . 

that  the  expression  "  port  of  lading "  pointed  to  one  single 

place,  and  did  not  allow  of  the  ship  loading  at  two  distinct 

places  (though  both  lying  within  seven  miles  of  one  another 

in  the  same  bay),  in  either  of  which  there  might  have  been  a 

lading  (m). 

It  is  not  at  all  neoessary  to  the  definition  of  the  term  "Port"  does 
"  port,"  as  used  in  policies,  that  it  should  be  an  artificial  sarily  imply 
harbour  shut  in  with  regular  moles  or  piers.     If  it  be  a  natural  ^rboS/ 
basin  protected  by  a  headland,  or  even  an  open  roadstead,  pro- 
vided it  be  the  usual  and  sole  place  of  loading  and  unloading, 
it  will  be  sufficient,  especially  if  there  be  provided  the  usual 
machinery  and  appendages  of  a  harbour  (u).     Thus,  in  one 
case,  the  Court  of  King's  Bench  held  that  the  expression  "  to 
any  port  or  ports  whatsoever,"  in  a  time  polioy,  ought  to  be 
construed  the  same  as  "  plaoe  or  places,"  and  would  protect 
the  ship  while  anchored  in  an  open  roadstead,  that  being  the 
usual  plaoe  for  loading  and  unloading  goods  at  the  place 
where  the  loss  occurred  (o). 

A  ship,  insured  "  at  and  from  Leith  to  Shetland,  and  from  Sea  Insurance 
thenoe  to  Baroelona,  and  at  and  from  thence  and  two  other  Gavin. 


Darlington  Rail.  Go.  r.  Barrett  (1844), 
7  M.  ft  Gr.  870,  in  Dom.  Proo. ; 
Boeldants  v.  Harrison  (1854),  9  Ex. 
444  ;  Van  Baggen  v.  Balnea  (1864), 
9  Ex.  623  ;  SS.  Garston  Co.  *. 
Hiokie  (1885),  15  Q.  B.  D.  680; 
Hunter  v.  Northern  Marine  Ins. 
Co.  (1888),  13  App.  Gas.  717,  722, 
726,  733, 

(I)  Brown  v.  Tayleur  (1836),  4 
Ad.  ft  E.  241 ;  nee  also  Lambert  v. 
Iiddard,  qud  supra. 

(m)  Brown  v.  Tayleur  (1836),  4 
Ad.  ft  E.  241 .  There  may,  however, 
be  a  usage  by  whioh  a  loading  began 


in  a  plaoe  designated  in  the  polioy 
may  be  finished  elsewhere.  King- 
ston t\  Enibbs  (1808),  1  Camp. 
508,  n. 

(n)  See  SS.  Garston  Co.  v.  Hiokie 
(1885),  15  Q.  B.  D.  580 ;  and  the 
judgments  in  Hunter  v.  Northern 
Marine  Ins.  Co.  (1888),  13  App.  Cas. 
717. 

(o)   Cocky  v.  Atkinson  (1819),  2 

B,  ft  Aid.  460  ;  S.  P.,  in  the  United 

States,.  Delonguemere  v.  Firemen's 

Ins.  Co.  (1813),  10  Johnson,  R.  126, 

oited  1  Phillips,  Ins.  s.  929. 
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Sect.  485.  ports  in  Spain,  to  a  port  in  Great  Britain,"  was  lost  while 
loading  at  Saloe.  The  roadstead  there  was  the  usual  sta- 
tion for  vessels  of  her  hurden.  Saloe  town  lay  at  the 
bottom  of  a  natural  basin,  protected  by  a  headland,  and 
without  any  artificial  harbour.  It  was  frequented  as  a 
port,  usually  designated  as  such,  and  so  recognized  both 
by  the  Spanish  Government  and  in  this  country,  which 
had  a  vice-consul  there.  It  had  a  Custom  House  and 
harbour-master  ;  port  dues  were  levied  there,  and  at  the 
time  of  the  loss  conveniences  were  erected  on  the  shore 
for  the  purpose  of  loading  goods  and  of  protecting  smaller 
vessels  from  wind  and  weather.  On  this  evidence  the  House 
of  Lords,  affirming  the  judgment  of  the  Scotch  Court  of 
Session,  decided  that  it  was  a  port  within  the  meaning  of  the 
polioy  (p). 

486.  Where  the  policy  is  "  at  and  from "  an  island  or 
other  district  containing  several  ports,  the  risk  on  ship 
commences  as  soon  as  the  ship  has  arrived  in  good  safety  at 
the  first  port  at  which  she  touches  at  the  island,  for  the 
purpose  of  discharging  her  outward  cargo.  Hence,  where  a 
ship,  insured  for  her  outward  voyage  from  London  to 
Jamaica,  "until  moored  twenty-four  hours  in  good  safety," 
and  by  an  homeward  policy  "at  and  from  Jamaica  to 
London,"  was  lost  in  coasting  the  island  after  she  had  stayed 
some  days  at  one  port  there,  but  before  she  had  delivered  all 
her  outward  cargo;  a  special  jury  found,  and  Lord  Mansfield 
supported  their  finding,  that  this  loss  on  the  ship  was  at  the 
risk  of  the  underwriters  on  the  homeward  polioy  (q). 


Policy  "  at 
and  from"  an 
island  con- 
taining 
se  vera!  ports. 


(p)  Sea  Insurance  Go.  v.  Gavin 
(1830),  4  Bligh,  N.  S.  578 ;  2  Dow  & 
Clark,  129.  Several  additional  cases 
as  to  the  meaning  of  the  word ' '  port" 
will  be  found  in  the  sections  on 
"Warranties  to  be  free  of  Seizure 
and  Confiscation  in  Port,"  Part  III. 
Chap.  II.  "  On  Excepted  Risks." 

(?)  Camden  v.  Cowley  (1763),  1 
W.  Bl.  417,  418.     Amould  stated 


(2nd  ed.  p.  603)  that  the  risk  com- 
mences in  such  a  case  when  the  ship 
has  been  moored  in  good  safety  for 
twenty-four  hours  at  the  first  port 
of  disoharge — i.  *.,  when  the  policy 
on  the  outward  voyage  expires.  It 
is,  however,  established  by  Haugh- 
ton  v.  Empire  Marine  Ins.  Co.  (1866), 
L.  B.  1  Ex.  206,  that  the  expiration 
of  the  outward  polioy  is  not  the  test 
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Ever  sinoe  this  oase  it  has  been  clear  insurance  law  that  a    S«ct.48g. 
ship  insured  for  a  homeward  voyage  "  at  and  from  "  any  of 
the  West  India  Islands  is  protected  by  the  word  "at"  in 
going  from  port  to  port  of  the  island  (r). 

In  these  cases,  the  general  word  by  which  the  terminus  a 
quo  of  the  homeward  voyage  is  described  comprehends  all 
ports  and  places  in  the  island  or  country  named ;  the  con- 
struction would  be  different  if  the  terminus  a  quo  were 
otherwise  described  in  the  policy :  thus,  if  the  policy  were  on 
the  ship  "at  and  from  the  ship's  port  of  loading"  in 
Jamaica,  that  would  restrict  the  commencement  of  the  risk 
to  one  particular  port  in  the  island  (*). 

When  the  insurance  is  from  or  to  a  district  or  island, 
evidence  of  usage  is  admissible  to  show  what  meaning  is 
attached  to  the  description  of  the  terminus  in  the  policy,  as, 
e.g.,  that  the  Baltio  includes  the  Gulf  of  Finland  (t),  or  that 
"  East  Indian  Island  "  includes  Mauritius  («). 

487.  The  risk  on  the  ship  is  in  all  our  common  voyage  Continuance 
policies  expressed  to  continue  "  until  the  ship  hath  moored  at  tion  of  risk  ' 
anchor  twenty-four  hours  in  good  safety."  ^  ***?' 

In  France  the  risk  is  declared  by  the  Code  de  Commerce  Foreign  law. 
to  end,  unless  determined  by  the  contract,  when  the  ship  is 
anchored  or  moored  at  her  destination  (x). 

Aocording  to  the  codes  of  some  countries,  the  risk  on  the 
ship  oontinues  either  until  the  ship  has  entirely  discharged 
her  oargo,  or  for  a  certain  speoified  number  of  days  after  her 
arrival  (y). 


of  the  commencement  of  the  rule 
under  the  homeward  policy. 

(r)  CruiokBhank  v.  Janson  (1810), 
2  Taunt.  301 ;  Warre  p.  Millar  (1826), 
4  B.  &  Or.  638. 

(«)  Per  Patteson,  J.,  in  Brown  v. 
Tayleur  (1835),  4  A.  &  E.  248. 

(<)  Uhde  v.  Warltera  (1811),  3 
Camp.  16. 

(•»)  Robertson  v.  Money  (1824), 
By.  &M.  76.  In  a  previous  case  the 
Court  had  held  the  evidence  insuffi- 


cient to  establish  this  construction. 
Robertson  v.  Clarke  (1824),  1  Bing. 
445. 

(x)  Code  de  Commerce,  arts.  328, 
341.  The  law  is  similar  in  Spain 
(Code,  arts.  733,  761),  and  in  Por- 
tugal (Code,  art.  602).  The  Russian 
Code  (art.  658)  makes  the  risk  end 
when  the  ship  reaches  her  destina- 
tion. 

(y)  See  the  Code  of  Holland  (art. 
626),  of  Belgium  (art.  172),  and  of 
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Sect.  487. 

Alteration 
proposed  by 
Magens. 


What  ib  a 


it 


mooring  in 
good  safety." 


1.  Physical 
safety. 

Shawe*. 
Felton. 


Magens,  observing  that  it  is  impossible  in  most  cases  to 
discharge  the  cargo  in  twenty-four  hours,  recommended  the 
insertion  of  a  clause  by  which  the  risk  shall  be  made  to  con- 
tinue for  twenty-one  working  days  after  the  ship's  com- 
mencing to  unload  (*).  In  the  absence  of  a  clause  of  this 
kind  the  underwriters  are  not  responsible  for  any  loss  that 
has  happened  after  the  ship  has  once  been  "  moored  twenty- 
four  hours  in  good  safety." 

488.  The  question  on  the  ordinary  English  policy  has 
generally  been  what  constitutes  a  mooring  in  good  safety. 

The  result  of  the  oases  appears  to  be,  that  a  ship  cannot 
be  considered  to  have  been  moored  for  twenty-four  hours  in 
good  safety,  unless  she  have  been  moored  for  that  space  of 
time  in  the  harbour  of  her  port  of  discharge :  (1)  in  such  a 
state  of  physical  safety  that  she  can  keep  afloat  while  her 
cargo  is  being  unloaded ;  (2)  in  such  a  state  of  political  safety 
that  she  shall  not  have  been  subjected  during  that  time  to  any 
embargo,  seizure,  or  capture  on  the  part  of  the  government  of 
the  port  or  of  strangers ;  (3)  under  such  circumstances  as  to 
have  had  an  opportunity  of  unloading  and  discharging  (a). 

489.  The  ship  must  have  been  for  the  twenty-four  hours 
moored  in  a  state  of  physical  safety. 

A  ship  arrived  at  Demerara,  her  port  of  destination,  a 
perfect  wreck,  having  received  her  death- wound  at  sea,  and 
was  with  the  utmost  difficulty  kept  afloat  by  lashing  her  to  a 
hulk,  till  all  the  people  on  board  were  landed,  a  few  days 
after  which,  in  an  attempt  to  move  her,  she  sank  in  the  har- 
bour ;  Lord  Kenyon  held  that  the  risk  under  the  policy  still 


i 


Germany  (art.  823).  For  the  former 
ordinances  of  Continental  states,  see 
MagenB,  vol.  ii.  passim;  Benecke, 
System  des  Assecuranz,  c.  viii.  s.  1, 
pp.  234—238 ;  Nolte,  vol.  i.  pp.  668 — 
671,  ed.  1851. 

(*)  1  Magens,  p.  47 ;  accord.  Mer- 
cantile Marine  Ins.  Go.  v.  Tither- 
ington  (1864),  34  L.  J.  Q.  B.  11. 

(a)  A  better  expression  would  be, 


"  nnder  such  circumstances  as  to 
have  been  free  to  unload  and  dis- 
charge." What  is  meant  is  not 
that  there  must  hare  been  nothing 
to  prevent  the  immediate  discharge 
of  the  ship,  but  that  there  shall  hare 
been  no  legal  obstacle  to  the  dis- 
charge, such  as  one  arising  from  the 
quarantine  regulations  of  the  port. 
See  port,  s.  491. 


Secretan. 
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continued  on  the  ship  when  she  so  sank,  "  for  though  she    Sect.  480. 
arrived  at  Demerara  she  was  never  moored    twenty-four 
hours,  nor  a  moment,  in  safety  "  (b). 

A  ship  was  insured  "  at  and  from  London  to  Calcutta,  and  Lidgett ». 
for  thirty  days  after  arrival " ;  the  words  "  until  she  have 
moored  at  anchor  twenty-four  hours  in  good  safety"  still 
remaining  part  of  the  policy.  While  on  her  voyage  she 
struck  on  a  reef,  and  thereby  suffered  such  damage  that  her 
pumps  required  to  be  kept  constantly  going,  and  her  steering 
gear  was  materially  injured.  In  this  condition,  on  the  28th 
of  October,  she  came  to  anchor  in  the  harbour  of  Calcutta,  at 
a  place  in  the  river  where  vessels  commonly  discharge  their 
cargo,  and  there  she  safely  completed  the  discharge  of  her 
'  cargo  on  the  8th  of  November,  a  fire  engine  being  used  to 
pump  the  water  out  of  her,  until  she  lightened  sufficiently  to 
lessen  the  leak  and  to  place  the  water  under  control  of  the 
ship's  pumps.  The  ship  while  in  this  position  was  exposed 
to  the  perils  common  to  all  vessels  so  anchored,  viz.,  the 
strong  currents  and  the  bore  in  the  Hooghly,  aggravated  in 
her  case,  if  she  had  broken  adrift,  by  the  bad  condition  of 
her  steering  gear.  She  was  then  plaoed  in  a  dry  dock  for 
repairs,  and  while  there,  and  after  the  lapse  of  twenty-four 
hours,  and  more  than  thirty  days  in  addition,  she  was 
destroyed  by  fire. 

It  was  unnecessary,  in  the  events  which  had  happened,  to 
determine  in  this  case  whether  under  this  policy  the  thirty 
days  were  to  be  reckoned  from  the  arrival  of  the  vessel  at 
Calcutta,  or  from  her  having  moored  at  anchor  twenty-four 
hours  in  good  safety  (o).  Bovill,  C.  J.,  delivering  the  judg- 
ment, said :  "  Assuming,  then,  that  the  thirty  days  are  to  be 
reckoned  from  the  time  of  the  ship  being  moored  for  twenty- 
four  hours  in  good  safety,  the  question  arises,  What  is  the 
meaning  of  those  words  in  suoh  a  policy  P  We  are  of  opinion 
that  the  meaning  is  not,  as  has  been  oontended,  that  the 

(b)  Shawe   v.   Felton   (1801),    2      tile  Marine  Ins.  Go.  v.  Titherington 
East,  110.  (1864),  6  B.  &  S.  765 ;  34  L.  J.  Q.  B. 

(c)  See,  as  to  this  point,  Meroan-      Ufpo*t9  ».  495. 
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Baot.  489.  moorings  are  safe,  but  that  the  words  refer  to  the  ship  being 
in  safety.  The  words  cannot  mean  that  the  vessel  is  to  arrive 
without  any  damage  or  injury  whatever  from  the  effects  of 
the  voyage ;  otherwise,  the  loss  of  a  mast  or  even  a  spar,  a 
sail,  or  rope,  though  the  vessel  was  perfectly  fit  to  keep  not 
only  the  river  but  the  sea,  would,  contrary  to  all  the  ordinary 
meaning  of  language,  prevent  her  from  being  considered  as 
in  safety.  So,  on  the  other  hand,  the  words  would  not,  in 
our  opinion,  be  satisfied  by  the  vessel  arriving  and  being 
moored  in  a  sinking  state,  or  as  a  mere  wreck,  or  by  a  mere 
temporary  mooring.  We  think,  also,  that  the  mere  liability 
to  damage,  whether  partial  or  total,  during  the  twenty-four 
hours,  by  the  occurrence  of  some  or  all  of  the  perils  insured 
against,  cannot  prevent  the  running  of  the  twenty-four 
hours,  because  the  extension  of  the  period  of  risk  for  twenty- 
four  hours,  after  having  moored  in  good  safety,  dearly 
implies  that,  notwithstanding  the  safety  intended,  the  ship  is 
liable  to  partial  or  total  loss  by  the  ooourrence  of  a  peril 
insured  against. 

" ....  In  the  present  case  the  vessel,  though  considerably 
damaged  and  leaky,  and  with  one  compartment  full  of  water, 
existed  as  a  ship  at  the  time  of  her  arrival,  and  she  was  able 
to  keep  afloat,  and  did  keep  afloat  as  a  ship  more  than 
twenty-four  hours  after  being  moored,  by  exerting  the  means 
within  the  power  of  the  captain.  She  arrived  and  moored  at 
the  ordinary  place  for  unloading,  and  was  so  moored  as  a 
ship  in  the  possession  or  control  of  her  owners  for  more  than 
twenty-four  hours ;  and  she  remained  as  a  ship,  and  in 
possession  of  her  owners,  for  more  than  thirty  days  after  the 
lapse  of  the  twenty-four  hours  before  described,  and  until  the 
time  of  the  fire  by  which  she  was  totally  lost."  It  was 
therefore  held,  that  the  total  loss  which  had  occurred  was  not 
within  the  period  of  risk  covered  by  the  outward  polioy,  and 
that  only  the  average  loss  was  recoverable  under  it  (d). 

(d)  Lidgett  v.  Seeretan  (1870),  to  another  policy  on  a  different  point 
L.  B.  5  G.  P.  190, 198, 199,  200.  See  (L.  B.  6  0.  P.  616),  post,  Part  HI. 
this  case  considered  with  reference      Chap.  VI. 
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490.  The  ship  must  have  been  for  the  twenty-four  hours    Sect.  400. 
in  a  state  of  political  safety.  2.  Political 

An  English  ship  insured  from  Bilbao  to  Bouen  was,  the  Minett  v. 
day  after  arrival  at  Bouen,  laid  under  an  embargo  then  Anderson, 
existing  there  against  all  English  ships,  and  her  captain  and 
crew  treated  as  prisoners  of  war;  Lord  Kenyon  held  that  the 
risk  on  the  ship  still  continued,  for  she  could  not  be  said, 
under  the  circumstances,  to  have  been  twenty-four  hours,  or 
even  a  minute,  moored  in  safety,  having  been,  immediately 
she  entered  the  port,  to  all  intents  and  purposes  captured  by 
the  French  (e). 

So,  where  immediately  on  the  ship's  arrival  at  Riga  (which  Horneyer  v. 
was  her  port  of  discharge  under  the  policy),  her  hatches  were 
sealed  down  and  her  papers  sent  to  St.  Petersburg  to  be 
examined,  on  whioh  examination  the  ship  and  cargo  were 
seized  and  afterwards  condemned ;  it  was  held,  that  as  there 
had  been  an  incipient  seizure  immediately  on  the  ship's 
arrival  which  ended  in  condemnation,  this  was  not  a  mooring 
twenty-four  hours  in  good  safety  (/). 

In  the  first  of  these  oases  a  constructive,  and  in  the  second 
an  actual,  seizure  had  taken  place  immediately  on  the  ship's 
arrival.  Our  Courts,  however,  have  refused  to  regard  a 
seizure  as  having  a  relation  back  to  the  moment  of  arrival, 
merely  on  the  ground  of  the  ship's  liability  to  seizure  from 
that  moment  onward. 

A  ship  insured  "  from  Hamburg  to  London,"  had  rendered  Lookyer  v. 
herself  liable  to  forfeiture  under  our  revenue  laws  for  y* 
smuggling  committed  during  the  voyage :  she  arrived  in  the 
port  of  London  on  the  1st  of  September,  and  was  not  seized 
by  the  revenue  officers  for  the  said  smuggling  till  the  27th, 
having  been  all  that  time  safe  at  her  moorings  in  the  river 
Thames.  The  Court  held  that  the  risk  in  this  case  was  at  an 
end  twenty-four  hours  after  the  ship's  arrival  (g). 


(*)   Minett  v.   Anderson   (1794),      15  East,  46. 
Peake,  N.  P.  B.  277.  (?)   Lookyer  *.  Offley  (1786),   1 

(/)  Horneyer v.Lnshington  (1812),      T.  B.  262. 

PP2 
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Sect.  491. 

« 

3.  Liberty  to 

unload  and 

discharge. 


Waples  v. 
Eames. 


Samuel  v. 
Royal  Ex- 
change Assur- 
ance Co. 


Anfferstein  v. 


Ange 
Bell. 


491.  The  ship  must  have  been  so  moored  as  to  have  had 
an  opportunity  of  unloading  and  discharging.  Otherwise, 
whatever  time  may  have  elapsed  since  her  arrival,  the  risk 
will  be  deemed  to  be  still  continuing. 

A  ship  was  moored  on  the  8th  July  at  a  wharf  in  London, 
but,  that  same  day,  was  ordered  back  into  quarantine  for  a 
fortnight ;  she  did  not  go  into  quarantine  till  the  30th  July, 
having  all  the  time  remained  at  her  moorings ;  she  was  burnt 
on  the  23rd  August,  before  she  could  get  permission  to  leave 
the  quarantine  ground. 

The  Court  held  that,  though  so  long  at  her  moorings 
before  she  ultimately  went  into  quarantine,  she  had  not  been 
there  in  good  safety,  which  must  imply  an  opportunity  of 
loading  and  discharging  (h). 

A  ship  insured  from  Sierra  Leone  to  London  was  ordered 
into  the  King's  Dock  at  Deptford,  and  on  the  18th  February 
arrived  of?  the  dock  gates ;  not  being  able  then  to  enter,  the 
captain  lashed  her  to  a  king's  ship  outside  the  gates.  Owing 
to  the  quantity  of  ice  that  had  drifted  down  the  river,  no 
attempt  could  be  made  to  get  her  in  until  the  27th  of 
February.  On  that  day,  while  she  was  being  warped  towards 
the  dock,  the  rope  broke  and  she  went  ashore  and  was  totally 
lost.  The  Court  of  King's  Bench  held,  that  as  the  captain 
was  ordered  to  take  the  ship  into  the  King's  Dock,  that  was 
her  place  of  discharge,  and,  consequently,  as  she  had  never 
been  there,  she  had  not  been  moored  twenty-four  hours  in 
good  safety,  and  so  the  risk  continued  (t). 

If,  however,  the  ship  be  moored  in  such  a  place  and  under 
such  circumstances  that  she  has  only  to  wait  till  her  turn  of 
unloading  oomes  without  again  unmooring,  this  is  held  a 
mooring  in  good  safety. 

A  ship  insured  to  London  arrived  at  the  wharf  where  it 


(h)  Waples  v.  Eames  (1746),  2  Str. 
1243. 

(t)  Samuel  v.  Royal  Exch.  Co. 
(1828),  8  B.  &  Cr.  119.  See  the  ease 
of  Zaoharie  v.  New  Orleans  Ins.  Co. 


(1827),  5  Martin,  Louisiana  R.  N.  S. 
637  ;  and  Diokey  v.  United  Ins.  Co. 
(1814),  11  Johns.  358  ;  oited  1  Phil- 
lips,  s.  968. 
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was  intended  she  should  unload,  hut  was  laid  on  the  outside  Sect.  401. 
of  the  tier  of  shipping,  there  being  no  room  to  lay  her  inside, 
and  remained  so  moored  and  lashed  to  other  vessels  for  seven 
days,  when  she  was  forced  adrift  by  the  ice  and  lost :  Lord 
Kenyon  held  that  she  had  been  moored  twenty-iour  hours  in 
good  safety  (k). 

492.  In  Samuel  v.  Royal  Exchange  Assurance  Company,  Ship  must 
the  circumstances  showed  that  the  ship  had  not  arrived  at  her  at  true  port 
true  port  of   discharge.      Where,  however,  she    has  once  of  duohar»e- 
arrived  at  a  port  for  the  purpose  of  discharging,  that  will  be 

deemed  to  be  her  true  port  of  discharge,  although  a  different 
port  may  have  been  agreed  upon  in  her  charter-party. 

Thus  a  ship  insured  from  Liverpool  to  Quebec  and  back  to  her  Whitwell  «. 
discharging  port  in  the  United  Kingdom,  and  until  she  had 
moored  at  anchor  twenty-four  hours  in  good  safety,  was  by 
her  charter-party  to  take  her  cargo  from  Quebec  "  to  Wallasey 
Pool,  on  the  Biver  Mersey,  or  as  near  thereto  as  she  could 
safely  get."  She  arrived  in  the  Mersey  on  the  4th  September, 
and  was  towed  up  the  next  morning  abreast  of  Wallasey 
Pool,  where,  as  she  could  not  enter  the  port  by  reason  of  her 
great  draft  of  water,  the  captain  anchored,  and  reported  the 
vessel  at  Liverpool.  He  engaged  lumpers  to  unload  and  dis- 
charged the  crew.  After  the  deck  cargo  and  a  considerable 
portion  of  the  other  cargo  had  been  discharged,  the  ship,  on 
14th  September,  fell  over  and  sustained  injury.  The  captain 
had  always  intended  to  take  the  vessel  into  Wallasey  Pool 
with  as  much  of  the  cargo  as  she  could  safely  carry.  The 
Court  of  Exchequer,  nevertheless,  held  that  the  ship  had  been 
moored  twenty-four  hours  in  safety,  and  consequently  that 
the  underwriters  were  not  liable  (/). 

493.  If  the  twenty-four  hours'  clause  were  struck  out  of  Duration  of 
the  policy,  the  risk  on  the  ship  would  still  continue  until  her  ordinary 

clause. 
(*)  Angerstein  v.  Bell  (1795),   1      2  Ex.   127 ;    18   L.    J.  Ex.  466  ; 

Park,  64  ;  1  Marshall,  Ins.  263.  approved  in  the  United  States  in 

jrare,  o*  ,      m«wmu,  xmb.  aoo.  Bramhall  ^  Bjm  j^  ^  (1870)|  1W 

(7)  Whitwell  v.  Harrison  (1848),      Mass.  510. 
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Sect.  403. 


Termination 
of  risk  where 
there  is  no 
cargo  to 
discharge. 


Expirees  pro* 
longation  of 
risk  beyond 
the  twenty- 
four  hours. 


safe  arrival  at  her  port  of  destination,  but  would  cease  imme- 
diately on  her  being  at  her  moorings  (m). 

494.  Where  the  ship  is  not  proceeding  to  the  terminus  ad 
quern  to  discharge  cargo,  but  for  other  purposes,  the  question 
where  the  risk  ends  may  be  one  of  fact,  depending  on  usage 
with  reference  to  the  voyage.  Thus,  where  a  ship  insured  to 
the  Mauritius  and  for  thirty  days  after  arrival,  anchored  at 
the  entrance  of  the  harbour,  seeking  freight,  at  a  place  where 
vessels  usually  anchored  for  that  purpose,  the  jury  found  that 
the  ship  had  arrived  at  the  place  where  the  voyage  ended, 
and  the  Court  of  Exchequer  upheld  the  verdict  (n) . 

495.  The  risk  is  frequently  prolonged  by  express  stipula- 
tion in  the  policy  beyond  the  usual  period  of  twenty-four 
hours. 

Thus,  a  ship  was  insured,  by  a  clause  in  writing,  to  any 
port  in  the  Pacifio  Ocean,  and  during  thirty  days*  stay  in  her 
last  port  of  discharge.  The  printed  twenty-four  hours'  clause 
remained  in  the  policy.  The  ship  arrived  at  her  last  port  at 
7  p.m.  on  the  25th  of  May,  and  was  lost  at  3.45  a.m.  on  the 
24th  of  June.  The  underwriters  contended  (1)  that  in  com- 
puting the  thirty  days  the  whole  of  the  25th  of  May  should 
be  reckoned ;  (2)  that  the  printed  twenty-four  hours'  clause 
was  superseded  by  the  written  thirty  days'  clause.  According 
to  their  argument,  the  23rd  of  June  was  the  last  day  of  the 
risk.  Crompton,  J.,  however,  said ;  "  We  must  construe  the 
policy  so  as  to  make  all  the  parts  of  it  available,  and  I  cannot 
see  why  we  should  not  read  it  as  meaning  that  the  thirty 
days  should  run  from  the  expiration  of  twenty-four  hours 


(m)  Anonymous  oase  (1685),  Skin- 
ner's R.  243  ;  see  also  the  American 
ease  of  Dickey  v.  United  Ins.  Co. 
(1814),  11  Johnson's  Gases,  858,  cited 
1  Phillips,  Ins.  s.  968.  "  I  quite  agree 
with  the  statement  in  Arnould,  that 
where  there  is  no  clause  as  to  moor- 
ing in  good  safety  for  any  given 
time,  if  a  vessel  got  to  port,  and  was 


at  moorings  waiting  her  turn  to 
unload,  she  would  have  finished  her 
voyage : "    per   Bramwell,    B.,    in 

Stone  v.  Marine  Ins.  Go.  Ooean,  Ltd. 

of  Gothenburg  (1876),  1  Ex.  D.  81, 

85. 

(«)   Lindsay  v,  Janson  (1859),  4 

H.  &  N.  699  ;  28  L.  J.  Ex.  315. 
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after  the  ship  had  moored  at  anchor."    Cookburn,  C.  J.,  oon-    fleet.  495. 
curred,  and  there  was  judgment  for  the  assured  (o). 

496.  When  the  ship  is  insured  to  an  island  or  other  district  End  of  rink 

i-i  .  •  i  .  j.  i  r  when  ship 

generally,  comprising  several  ports,  questions  have  been  insured  to  an 
raised  as  to  the  duration  of  the  outward  risk  on  the  ship  so  ldand- 
insured.  This  mode  of  insurance  used  to  be  exceedingly 
common  in  the  West  Indian  trade.  Circumstances  which 
can  only  be  ascertained  on  arrival  may  make  it  expedient  for 
the  ship  to  touch  at  more  or  fewer  ports,  or  to  visit  them  in 
any  order  which  may  seem  most  suitable  on  the  spot. 

It  was  decided  in  the  time  of  Lord  Mansfield,  and  has  ever  The  outward 

•  i      risk  on  ships 

since  been  a  clear  point  in  insurance  law,  that  the  risk  on  the  so  insured, 
outward  voyage  upon  a  ship  insured  to  an  island  terminates 
immediately  after  the  ship  has  moored  for  twenty-four  hours 
in  safety  at  the  first  port  in  the  island  at  which  she  discharges 
the  great  bulk  of  her  cargo,  and  that  afterwards,  if  lost  in 
coasting  round  the  island,  it  is  the  underwriters  on  the  home- 
ward policy  who  are  alone  liable  (p). 

Nor  does  it  make  any  difference  to  the  liability  of  the 
underwriters  under  the  outward  policy  on  the  ship,  that  a 
small  part  of  the  outward  cargo  is  still  on  board  at  the  time 
of  loss.  Thus  in  Leigh  v.  Mather,  as  the  ship  had  moored 
and  unloaded  the  great  bulk  of  her  outward  cargo  at  Montego 
Bay,  in  the  island  of  Jamaica,  the  outward  risk  on  the  ship 
was  thereby  held  to  be  at  an  end,  although  a  small  part  was 


(o)  Mercantile  Marine  Ins.  Co.  v. 
Titheringrton  (1864),  5  B.  &  S.  735 ; 
34  L.  J.  Q.  B.  11.  Such  a  policy  is 
a  time  policy  engrafted  on  a  voyage 
policy.  Gambles  v.  Ocean  Marine 
Ins.  Co.  of  Bombay  (1876),  1  Ex.  D. 
141;  45  L.  J.  Ex.  S66.  Where  a 
ship  was  insured  "while  in  port 
thirty  days  after  arrival,"  Lord 
Trayner  held  that  the  risk  ended 
when  the  ship  left  the  publio  dock 
and  was  laid  up  for  repairs  in  a 
private  graving  dock  in  Greenock 
Harbour,  on  the  ground  that  she 


was  no  longer  under  the  protection 
nor  in  the  jurisdiction  of  the  port 
authorities.  It  became  unnecessary 
on  appeal  to  consider  this  decision, 
but  Lord  Shand  expressed  a  strong 
opinion  that  it  could  not  be  rap- 
ported.  Hunter  v.  Northern  Mar. 
Ins.  Co.  (1887),  14  Ct.  of  Sees.  Gas. 
4th  Ser.  544. 

(p)  Crowley  v.  Cohen  (1763),  1 
W.  Bl.  417,  418  ;  Barrass  v.  London 
Ass.  Co.  (1782),  1  Park,  Ins.  74; 
1  Marshall,  Ins.  266;  Cruiokshank 
t>.  Jansen  (1810),  2  Taunt.  301. 
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Sect.  406.  sent  round  as  ballast  to  the  port  of  St.  Ann's  in  the  same 
island  (q). 

Ingliaf.Vwix.  A  ship  insured  "  to  Martinique  and  all  or  any  of  the  "Wind- 
ward and  Leeward  Islands,  with  liberty  to  touch  at  any 
ports  or  places  whatsoever,  to  take  on  board  and  land  goods, 
stores,"  Ac,  arrived  at  Martinique,  where  the  captain  dis- 
posed of  all  his  outward  cargo,  except  a  small  quantity  of 
lime  and  bricks,  with  which  he  sailed  for,  and  arrived  at, 
Antigua,  and  there  remained  for  about  five  weeks,  partly,  as 
he  said,  to  dispose  of  the  remnant  of  the  outward  cargo,  and 
partly  to  procure  a  homeward  cargo :  at  the  end  of  this  time 
she  went  down  in  a  hurricane,  with  the  lime  and  bricks  still 
on  board.  Lord  Ellenborough  held  the  underwriters  on  the 
outward  policy  not  liable  for  this  loss,  the  risk  on  the  ship 
having  come  to  an  end,  at  all  events  directly  the  disposal  of 
the  outward  cargo  at  Antigua  ceased  to  be  the  sole  object  of 
the  captain's  stay  there  (r). 

Moore  v.  A  ship  was  insured  for  a  trading  voyage  from  the  West 

Indies  to  this  country  and  back,  in  the  following  terms :  "  At 
and  from  St.  Vincent's,  Barbadoes,  and  all  or  any  other  of 
the  West  India  Islands  (Jamaica  and  St.  Domingo  excepted), 
to  her  port  or  ports  of  discharge  and  loading  in  the  United 
Kingdom,  during  her  stay  there,  and  thence  back  again  to 
Barbadoes  and  all  or  any  other  West  India  Islands  (Jamaica 
and  St.  Domingo  excepted),  until  the  ship  shall  be  arrived 
at  her  final  port  as  aforesaid,  with  liberty  to  the  ship  in  this 
voyage  to  proceed  to  and  touoh  and  stay  at  any  port  or  places 
whatsoever,  and  to  load  and  unload  goods  at  all  places  she 
may  call  at."  Having  sailed  to  Liverpool,  she  took  on 
board  for  the  return  voyage,  amongst  other  things,  a  quantity 
of  coals  and  bricks  which  in  weight  formed  about  one-third  of 
the  whole  cargo,  but  in  value  not  above  one-eighteenth.  She 
arrived  at  Barbadoes,  where  she  disposed  of  all  the  cargo 
loaded  on  board  her  at  Liverpool,  except  the  coals  and  bricks; 

(?)    Leigh  v.   Mather    (1795),    1       Camp.  437. 
Marshall,   Ins.   266  ;    1  Esp.  412  ;  (r)  Inglia  v,  Vfflpc  (1813),  3  Camp, 

see  also  Inglis  v.  Vanx  (1813),   3      437. 
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with  these  on  board,  and  also  with  some  empty  sugar  casks   Sect.  406. 
loaded  on  board  her  at  Barbadoes,  she  was  ordered  to  proceed 
to  Berbioe  for  the  purpose  of  bringing  back  a  cargo,  when, 
just  before  sailing,  she  was  lost  by  a  hurricane  off  Barbadoes. 

There  was  some  doubt  on  the  evidence  whether  the  coals 
and  brioks  were  on  board  as  ballast,  or  whether  they  formed 
part  of  the  outward  cargo,  and  were  intended  to  be  disposed 
of  at  Berbioe.  Lord  Denman  directed  the  jury  to  find  for 
the  defendant  (i.e.,  that  the  risk  on  the  ship  was  at  an  end  at 
the  time  of  loss)  if  they  thought  that  the  cargo  had  been 
substantially  discharged  at  Barbadoes:  the  jury  thought  that 
it  had,  and  found  accordingly  for  the  defendant.  The  Court 
held  this  direction  right,  and  though  they  seemed  to  think 
that  the  jury  had  drawn  an  incorrect  conclusion  from  the 
facts,  refused  to  disturb  the  verdict  (*). 

It  has  been  held  in  the  United  States  that  under  a  policy  Insurance  to 
on  ship  to  any  named  West  India  Island,  as  Barbadoes,  "  and  a  market, 
a  market,"  the  ship  will  be  protected  in  going  bond  fide  from 
island  to  island  till  her  cargo  is  disposed  of  (t). 

497.  The  discharge  of  a  small  part  of  the  cargo  at  an  Effect  of  un- 
intermediate  port  does  not  put  an  end  to  the  risk.     In  Leigh  email  part  of 
v,  Mather,  Lord  Kenyon  stated  (and  the  special  jury  seem  to       oax«0' 
have  been  of  the  same  opinion)  that  if  a  ship,  insured  from 
A.  to  B.,  be  obliged  to  put  into  an  intermediate  port  of 
distress,  and  there  dispose  of  part  of  her  cargo,  the  risk  on 
the  ship  does  not  thereby  terminate,  but  continues  until  her 
arrival  at  some  port  at  which  it  was  originally  contemplated 
that  she  should  discharge  her  cargo  in  whole  or  in  part  (w). 

This  appears  to  be  a  very  just  rule,  and  is  illustrated  and 
confirmed  in  the  jurisprudence  of  the  United  States. 

Thus,  where  a  ship  was  insured  from  the  United  States 
to  Europe,  and  back  "  to  her  port  of  discharge  in  the  United 

(«)  Moore  *.  Taylor  (1834),  1  A.  ing.  Co.  (1836),    16   Pick.  (Haas.) 

&  £j.  25.  SflQ 

(0  Maxwell  *.  Robinson  (1806),  1  g '        .  ,       „   , 

Johnson,  B.  833,  cited  1  Phillips,  «  Lei*h  r«  Mathfir  <l796>> l  E*' 

Ins.  a.  960.    So,  Debloia  «.  Ooean  41a- 
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Sect.  497.  States/9  it  was  held  that  the  landing  of  150  boxes  of  lemons 
at  New  York,  a  port  into  which  the  ship  had  put  to  wait 
for  orders,  the  lemons  being  in  a  perishing  state  and  likely 
to  be  spoiled,  did  not  make  New  York  the  port  of  discharge 
under  this  policy,  so  as  to  terminate  there  the  risk  on  the 
ship  (x).  Where  a  ship,  under  the  same  form  of  policy, 
having  put  into  New  York  for  orders,  and  being  directed  to 
proceed  up  the  Connecticut  River  to  Middletown,  necessarily 
landed  about  3,000  bushels  of  salt  into  lighters  at  New  York 
to  be  carried  up  to  Middletown,  and  then  herself  proceeded 
thither  with  the  residue  of  her  cargo,  the  same  Court  held 
that,  notwithstanding  this  necessary  discharge  of  part  of  the 
cargo  there,  New  York  was  only  the  port  of  arrival,  and  not 
the  port  of  discharge,  and  therefore  that  the  risk  continued 
to  Middletown  (y). 

Result.  498.  From  these   cases  it  is  evidently  not  the  fact  of 

unloading  at  any  port  into  which  the  ship  runs  in  the  course 
of  the  voyage,  which  puts  an  end  to  the  risk  on  the  ship, 
when  insured  either  generally  to  an  island  or  country,  or  to 
her  port  or  ports  of  discharge.  It  is  not  until  she  has  moored 
twenty-four  hours  in  good  safety  at  a  port  at  which  she  was 
intended  to  unload,  and  at  which  the  master  actually  breaks 
bulk  for  the  purpose  of  unloading  either  the  whole  or  the 
greater  part  of  her  cargo,  that  the  risk  on  the  ship  will  be 
held  to  terminate. 

If,  indeed,  the  port  into  which  she  puts  be  one  to  which 
she  was  originally  destined,  then,  if  she  be  lost  after  having 
moored  there  twenty-four  hours  in  good  safety,  the  risk  on 
the  ship  will  no  doubt  be  at  an  end,  even  although  she  has 
not  actually  broken  bulk,  but  be  only  preparing  to  unload 
her  cargo  at  the  time  of  the  loss. 

On  the  other  hand,  if  the  ship  enter  a  port  with  only  a 
contingent  purpose  to  unload  there,  if  circumstances  should 

(x)  Sage  9.  Middletown  Ins.  Co.  (y)  King  *.  Middletown  Ins.  Co. 

(1814),  1  Connecticut  R.  239;  1  (1814),  1  Connecticut  E.  184 ;  1  Phil- 
Phillips,  Ins.  s.  962.  lips,  Ins.  s.  962. 
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render  it  expedient,  it  has  been  decided  in  the  United  States  Sect.  498. 
that  such  port  shall  not  he  deemed  her  port  of  discharge,  so 
as  to  terminate  the  risk  on  the  ship,  by  her  mooring  there  for 
twenty-four  hours  in  good  safety.  Thus,  a  vessel  insured 
"  to  her  port  of  discharge  in  the  United  States,"  put  into 
Savannah,  where  the  master  intended  to  discharge  his  cargo 
if  the  market  was  favourable ;  but  not  finding  it  so,  he 
resolved  to  proceed  to  Boston,  and,  accordingly,  after  doing 
repairs  at  Savannah,  but  without  breaking  bulk  there,  he 
sailed  for  Boston  and  was  lost.  The  Court  in  Massachusetts 
held,  apparently  on  very  sound  principles,  that  the  risk  on 
the  ship,  under  the  circumstances,  continued  to  Boston  (a). 
But  where  the  insurance  was  to  "  Bilbao  or  a  port  of  dis- 
charge," and  the  ship  had  put  into  Bilbao  and  discharged 
part  of  her  oargo  and  then  sailed  to  Lisbon  :  it  was  held  in 
the  United  States  that  the  outward  risk  ended  at  Bilbao  (a). 

499.  The  general  rule  in  France  as  to  the  duration  of  the  Law  of  Franoe 
outward  and  commencement  of  the  homeward  risk  on  a  ship  risk  in  the 
insured  for  the  West  India  trade,  seems  to  be  substantially  2^ 
the  same  as  our  own,  viz.,  that  the  risk  on  the  ship  under  the 
outward  policy  continues  till  her  arrival  at  the  port  of  sub- 
stantial  discharge,   and  cannot  be   extended  beyond  that, 
merely  because  an  inconsiderable  portion  of  the  outward  cargo 
may  still  be  on  board  after  she  has  sailed  from  that  port,  or 
at  the  time  of  loss  (b). 

As  it  seems  to  be  repugnant  to  French  law  that  the  out- 
ward and  homeward  policies  on  ship  should  be  concurrent, 
Emerigon  proceeds  to  consider  what  rules  there  are  for  ascer- 
taining when  the  loss  on  the  ship  is  at  the  risk  of  the  outward 
and  when  at  that  of  the  homeward  insurers  (c).    No  suoh 

(*)  Laphamr.  Atlas  Ins.  Co.  (1833),  plain  meaning  of  the  expression," 

24  Pick.  Mass.  R.  1.    See  1  Phillips,  said  the  Chief  Justioe,  "  is  to  Bilbao 

Ins.  8.  962  ;  3  Kent,  Com.  p.  309 ;  or  some  other  port  of  discharge." 

see  also  Coolidge  v.  Gray  (1812),  8  (b)    2   Emerigon,    c.    ziii.  s.    18, 

Mass.  R.  627,  cited  1  Phillips,  Ins.  p.  108. 

s.  962.  (0)  See  2  Emerigon,  c.  ziii.  8.  20  ; 

(a)  Stevens  v.  Beverley  Ins.  Co.  see  also  3  Boulay-Paty,  Droit  Mar. 

(1820),  cited  1  Phillips,  s.  963.    "The  tit.  x.  s.  9,  torn.  iii.  pp.  423—426. 
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Sect.  400.    principle  exists  in  the  law  of  England ;  so  that  if  the  outward 


policy  be  "  until  moored  twenty-four  hours  in  good  safety," 
and  the  homeward  policy  be  "  at  and  from  "  the  same  port, 
both  policies  may  well  be  concurrent  during  the  twenty-four 
hours  (d). 

Insurance  to        500.  Questions  have  arisen  as  to  the  duration  of  the  risk 
charge."         on  the  ship  when  she  is  insured  "  to  her  port  of  discharge," 
or  "  to  her  port  or  ports  of  discharge,"  or  to  a  named  place 
"  and  her  port  of  discharge,"  or  "  to  her  final  port  of  dis- 
charge or  destination." 

In  one  of  the  earlier  English  cases  it  was  said,  that  the 
ship's  port  of  discharge  means  that  at  which  it  was  originally 
intended  that  the  goods  Bhould  be  delivered  (e) ;  and  it  has 
been  held  in  the  United  States,  apparently  on  good  grounds, 
that  the  risk  on  the  ship  under  an  insurance  "  to  her  port  of 
diBcharge »  (in  the  singular)  terminates  twenty-four  hours 
after  she  has  moored  in  safety  at  the  port,  where,  in  pursuance 
of  the  original  intentions  of  the  p^s  to  the  policy,  she 
first  breaks  bulk  for  the  purpose  of  discharging  her  cargo  (/). 
"Port  or  ports  Where  the  insurance  is  to  her  c*  port  or  ports  of  discharge," 
in  the  alternative,  the  duration  of  the  risk  could  not,  it  is 
apprehended,  be  confined  to  the  first  port  at  which  she  had 
broken  bulk,  and  discharged  the  cargo  to  any  amount,  how- 
ever trifling,  but  would  be  extended  until  twenty-four  hours 
after  her  arrival  at  that  port,  where,  in  fact,  she  substantially 
discharged  her  cargo,  i.e.,  the  great  bulk  of  it  (ff). 

Final  port  of        501.  This  is  unquestionably  the  rule  when  the  ship  is  in- 
macnarse*       sured  "  to  her  final  port  of  discharge,"  as  the  following  oases 

sufficiently  prove: — 
Moffatt  v.  A  ship,  insured  "  till  her  safe  arrival  at  her  last  port  of  dis- 

charge in  the  East  Indies  or  China,"  unloaded  all  her  cargo 
at  Madras,  and  was  afterwards  lost  on  her  way  to  Bengal : 

(d)  See  Haughton  r.  Empire  Ha-       cited  6  T.  R.  533. 

rine  Ins.  Co.  (1866),  L.R.I  Ex.  206,  (/)    Goolidge  v.   Gray  (1812),  8 

210,  211.  Mass.  R.  627 ;  1  Phillips,  b.  962. 

(e)  Clason  v.    Simmonds   (1741),  {g)  See  onto,  s.  498. 
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the  Court  held  that  the  risk  on  the  ship  was  at  an  end  at  the    fleet.  501. 
time  of  the  loss,  for  by  the  true  interpretation  of  the  policy, 
the  last  port  of  discharge  was  not  that  where  the  ship  might 
have  been  originally  destined  to  discharge  any  part  of  her  cargo, 
but  that  where  she  actually  did  discharge  the  whole  of  it  (A). 

In  this  case  the  whole  cargo  had  been  discharged  at  Madras : 
in  that  which  follows  only  a  part  of  the  cargo  was  unloaded 
there,  and  the  residue,  which  was  intended  for  an  ulterior 
port,  was  still  on  board  at  the  time  of  the  loss. 

A  ship  insured  "  from  London  to  Madras  and  Bengal,  or  Preston  v. 
the  ship's  last  port  of  discharge  of  her  Europe  cargo  beyond 
the  Cape  of  Good  Hope,"  was,  as  the  underwriters  knew  at 
the  time  of  subscribing  the  policy,  destined  for  China :  on 
arriving  at  Madras  she  unloaded  a  considerable  part  of  her 
cargo  there,  but  still  had  on  board  all  that  part  of  it  which 
had  been  originally  destined  for  China,  when  she  perished  by 
a  hurricane  in  Madras  roads.  Lord  Mansfield  held  that  the 
risk,  under  these  circumstances,  continued  till  the  ship's  arrival 
at  China  (t). 

502.  If  a  ship  insured  to  port  or  ports  "  until  arrived  at  her  Substituted 
last  port  of  discharge,"  elects  to  put  into  some  other  port  U  illegal  to 
because  it  would  be  illegal  by  the  laws  of  war  to  continue  her  JJjJj1^  ^ 
voyage  to  the  port  of  original  destination,  and  disposes  of  a  oharg©-" 
considerable  part  of  her  cargo  in  the  substituted  port,  the  risk 
on  the  ship  ends  after  she  has  moored  there  twenty-four  hours, 
even  though  the  captain  may  not  at  the  time  of  loss  have 
entirely  abandoned  the  intention  of  ultimately  proceeding  to 
the  place  of  his  original  destination. 

A  ship  was  insured  "  at  and  from  London  to  any  port  or  Brown  v. 
ports  in  the  river  Plate,  until  her  arrival  at  her  last  port    lgn*" 
of  discharge  in  the  Eiver  Plate."    There  are  three  ports 
in  the  river  Plate,  which   are   reached   in   the  following 
order  by  a  ship  arriving  from  England:    1.   Maldonado; 
2.  Monte  Yideo ;  3.  Buenos  Ayres.    The  captain,  on  sailing 

(A)  Mofiatt  v.  Ward  (1784),  4  j  <*>  *******'  Greenwood  (1784), 
t*      i  ™       ,  x  o,        tn  4  Dougl.  28,  83 ;  see  also  Moore  *. 

DoogL  29,  n.  (a),  31,  n.  (*).  ^^  {xm)  x  A.  *  E.  25. 
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Sect.  502.    from  England,  had  intended  to  proceed  to  Buenos  Ayres,  but 
on  his  arrival  in  the  river  Plate,  learning  that  Buenos  Ayres 
was  in  the  hands  of  the  Spaniards,  then  at  war  with  this 
country,  he  sailed  past  Maldonado,  and  put  into  Monte  Video, 
which  was  then  occupied  by  the  English.     His  intention  was 
to  land  and  sell  his  whole  cargo  there,  and  finish  the  voyage 
at  that  place  if  he  found  the  markets  favourable ;  finding  the 
sale,  however,  duller  than  he  expected,  he  had  not  given  up 
all  thoughts  of  proceeding  on  to  Buenos  Ayres  for  a  market 
with  that  portion  of  the  cargo  which  he  could  not  sell  at 
Monte  Video,  when  his  ship  was  fouled  in  Monte  Video 
harbour  and  received  the  damage,  to  recover  which  the  under- 
writer was  now  sued  under  this  policy.     The  Court  held  that 
the  plaintiff  could  not  recover,  the  risk  on  the  ship  having 
come  to  an  end  after  her  being  safely  moored  for  twenty-four 
hours  in  Monte  Video  (k). 

In  the  course  of  the  argument  Bayley,  J.,  intimated  that 
the  words  "last  port  of  discharge"  must  mean  "the  last 
practicable  friendly  port  of  discharge";  just  as  in  an 
insurance  on  a  ship  "  from  Liverpool  to  any  of  the  Windward 
or  Leeward  Isles,"  Lord  Kenyon  had  previously  held  that  the 
meaning  of  such  policy  must  be  to  any  of  such  isles  as  were 
friendly ;  for  that  a  hostile  port  could  not  be  in  the  contem- 
plation of  the  parties  at  the  time  the  policy  was  effected  (/). 

It  will  be  observed  that  in  this  case  the  port  originally 
contemplated  as  the  final  port  of  discharge  was  in  a  state  of 
open  hostility  at  the  time  the  vessel  reached  the  river  Plate, 
so  that  it  would  have  been  absolutely  illegal  for  her  to  have 
proceeded  to  such  port :  this  is  very  different  from  the  case 
of  a  mere  temporary  obstruction,  or  one  in  which,  though 
there  might  be  danger,  yet  there  would  be  no  illegality  in 
proceeding  to  the  final  port ;  and  this  constitutes  the  point  of 
distinction  between  this  case  and  that  of  Oliverson  v.  Bright- 
man  (m). 

(k)  Browne  v.  Vigne  (1810),  12      Esp.  619. 
East,  283.  (m)  Oliverson^.  Brightman  (1846), 

(1)  Neibon  tr.  Delaoour  (1798),  2      8  Q.  B.  781 ;  «•*,  s.  467. 
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503.  A  polioy  on  ship  to  ports  in  a  country  or  distriot  may,    Sect.  503. 
of  course,  be  so  worded  that  the  risk  does  not  end  at  the  last  Insurance  to 

,     .  ,.    ,  "final  port." 

port  of  discharge. 

A  ship  was  insured  from  Australia  "  to  any  port  or  ports,  Crocker  *. 
place  or  places  on  the  West  Coast  of  South  America  ...  8e* 
while  there  and  thence "  to  the  United  Kingdom.  The 
underwriters  re-insured  the  earlier  portion  of  their  risk  by  a 
policy  "  to  any  port  or  ports,  place  or  places  in  any  order  on 
the  "West  Coast  of  South  America  and  for  thirty  days  after 
arrival  in  final  port,  however  employed."  The  ship,  after 
discharging  her  cargo  at  a  port  on  the  West  Coast,  was  lost 
on  her  way  to  a  loading  port  on  the  West  Coast.  Mathew,  J., 
held  that  the  words  "  port  or  ports  "  and  "  final  port "  were 
not  limited  to  ports  of  discharge,  and  that  the  risk  still 
endured  at  the  time  of  the  loss  («). 

In  another  policy  of  re-insurance  on  the  same  risk,  the  "To  any  port 
clause  was  "  to  any  port  or  ports,  place  or  places,  in  any  order  evereml  °W* 
on  the  West  Coast  of  South  America,  and  for  thirty  days  in  P10**1-" 

Crocker  v. 

port  after  arrival  however  employed  or  until  sailing  on  next  General  In- 
voyage,  whichever  may  first  occur."  The  Court  of  Appeal  Buranoe  • 
held,  affirming  the  decision  of  Mathew,  J.,  that  the  loss  was 
also  covered  by  this  policy.  They  considered  that  the  words 
"  however  employed  "  applied  to  the  words  "  to  any  port  or 
ports,"  as  well  as  to  the  words  "  for  thirty  days  in  port  after 
arrival,"  and  therefore  that  "  port  or  ports  "  included  loading 
ports  for  the  next  voyage  as  well  as  ports  of  discharge  (o). 

504.  If  a  ship  entirely  abandons  the  voyage  insured,  and  Final  aban- 
finally  gives  up  all  hopes  of  proceeding  to  the  port  of  her  intention 
original  destination,  the  risk  on  the  ship  is  at  an  end  imme-  t^£r£f^.<0 
diately  that  determination  is  definitely  formed.     If,  on  the  ginal  desti- 

nation. 

other  hand,  the  ship,  yielding  to  the  irresistible  force  of 
present  circumstances,  merely  puts  back  or  lies  by  for  a  time 
with  the  intention  of  ultimately  proceeding  to  the  original 

(*)  Crocker  r.  Stnrge,  [1897]   1  („)  Crooker  v.  General  Ins.  Co.  of 

Q.  B.  330 ;   66  L.  J.  Q.  B.  614 ;      rjy    fa  (lg97)   %  ^^  ^  m    fa 

Spalding  v.  Crocker  (1897),  2  Com.      ^     "  V        ''      ~~  ' 

qZTm  the  0.  A.,  3  Com.  Cas.  22. 


692  DURATION  OP  THE  RISK  ON  SHIP.  [PART  I. 

Sect.  504.  terminus,  she  is  deemed  still  to  be  on  the  voyage  insured,  and 
the  risk  continues  till  she  arrives  at  the  final  terminus.  In 
order,  however,  that  this  should  be  so,  the  obstruction  must 
be  only  temporary  in  its  nature ;  and  the  ultimate  point  of 
destination  must  continue  the  same. 

A  ship  insured  to  a  port  in  the  Baltic,  finding  it  blocked 
up  with  ice,  took  shelter  for  the  winter  in  a  place  as  near  to 
it  as  she  could  safely  go,  and  waited  till  the  spring,  when,  on 
the  first  thaw,  she  sailed  for  it  again ;  the  risk  on  the  ship 
was  held  to  continue  till  her  arrival  there  (p). 

Blaokenhagen  But  where  a  ship  insured  from  London  to  Bevel,  hearing 
■unmoe'co.  °^  an  embargo  at  Revel,  sailed  back  from  the  Baltic,  by  orders 
of  a  British  man-of-war,  to  Copenhagen  Roads,  and  then, 
entirely  abandoning  her  voyage,  accompanied  the  fleet  to 
England ;  Lord  Ellenborough  nonsuited  the  plaintiff  on  the 
ground  that  the  risk  had  terminated  under  this  policy,  at  all 
events,  directly  the  ship  had  sailed  back  to  England  from 
Copenhagen  Roads  (q). 

His  Lordship,  however,  remarked,  that  had  the  ship  been 
coming  home  as  the  best  means  of  getting  finally  to  Revel, 
and  had  there  been  a  possibility  of  her  accomplishing  that 
object  when  the  loss  happened,  she  might  still  have  been 
considered  in  the  course  of  the  voyage  insured ;  but  that  all 
thought  of  completing  her  original  voyage  seemed  to  have 
been  abandoned  when  she  sailed  home  from  Copenhagen 
with  the  fleet  (r). 

Parkin  v.  In  such  cases,  in  fact,  the  risk  may  be  held  to  continue  on 

the  ship  during  the  whole  period  in  which  she  can  be  fairly 
considered  as  taking  measures  with  a  view  to  ultimately 
arriving  at  the  port  of  destination ;  but  she  will  not  be  pro- 
tected if,  when  turned  away  or  forced  to  desist  from  proceed- 
ing to  her  original  port,  from  its  being  in  the  hands  of  the 

(p)  See  Blaokenhagen  v.  London  (q)  Blaokenhagen  v.  London  As*. 

Ass.  Go.  (1808),  1  Gamp.  454,  456  ;  Co.  (1808),  1  Camp.  454. 

and  Browne  *.  Vigne  (1810),  12  East,  (r)  Blaokenhagen  v.  London  Ass. 

286.  Co.  (1808),  1  Camp.  455. 


Tonno. 
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enemy,  she  forthwith  prosecutes  a  new  voyage  to  the  nearest   Sect.  504. 
friendly  port,  even  though  it  be  a  voyage  of  necessity  (*). 

505.  The  duration  of  the  risk  may  be  prolonged  by  usage,  Duration 
to  illustrate  which  principle  reference  may  still  be  made  to  ifZ^ 
the  cases  on  the  trade  of  the  East  India  Company's  ships. 
By  the  usual  course  of  that  trade,  the  ships  on  arriving  out 
were  liable  to  be  employed,  at  the  discretion  of  the  different 
presidential  governments,  in  intermediate  voyages,  or  in  what 
was  called  the  country  trade,  the  charter-parties  giving  per- 
mission  to  prolong  the  ship's  stay  for  a  year  or  more  The 
polioies  were  generally  adapted  to  this  usage  and  were 
uniformly  held  to  cover  all  intermediate  voyages  in  the  Indian 
seas,  unless  restricted  by  special  clauses  (t).  So  great,  indeed, 
was  the  influence  of  usage  in  the  construction  of  these  policies 
that  a  policy  on  a  company's  ship  containing  a  liberty  to 
touch  and  stay,  but  not  to  trade,  would  yet  protect  the  ship 
while  engaged  on  one  and  even  a  second  country  voyage  for 
trading  purposes  (u). 

It  was  at  one  time  a  rule  in  the  East  India  trade,  that  a  Preston  p. 
voyage  to  China  was  not  to  be  held  included  in  a  polioy  on  a  w 

company's  ship,  unless  China  were  expressly  named  in  the 
instrument;  where,  however,  it  clearly  appeared  that  the 
ship's  destination  for  China  was  publicly  known  at  the  India 
House,  and  that  the  premium  was  the  same  as  it  would  have 
been  on  a  China  voyage — although  the  insurance  in  terms  was 
only  "  from  London  to  Madras  and  Bengal,  or  the  ship's  last 
port  of  discharge  of  her  Europe  cargo  beyond  the  Cape  of 
Good  Hope" — Lord  Mansfield  held,  that  although  the  word 
China  was  not  introduced  into  the  policy,  yet,  as  the  words 
in  themselves  certainly  extended  to  China,  the  risk  under  the 
circumstances  must  be  considered  as  continuing  on  the  ship 
till  her  arrival  in  China,  for  the  underwriters  must  dearly  be 

(t)  Parkin   tr.  Tunno  (1809),   11      (1784),  3  Dougl.  419;  1  Park,  104; 
£.   a2  1  Marshall,  Ins.  273. 

'     /    -  —    ..      ,.— .    -  (*)  Farquharson  v.  Hunter  (1785), 

0)  Salvador  v.  Hopkins  (1766),  3      x  p^  m .  x  MarghaU>  ^  m  . 

Burr.    1707  ;   Gregory  v.   Christie      Gregory  v.  Christie,  qui  supra. 

VOL.  I.  OQ 


694 


DURATION  OF  THE  RISK  ON  SHIP.         [PART  I. 


Sect.  505.    considered  to  have  contemplated  the  ship's  proceeding  thither 
when  they  subscribed  the  policy  (*r). 


Substitution 
of  a  new  ter- 
minus ad  quern 
by  agree- 
ment. 

Stone  9. 
Marine  Ins. 
Co.,  Ocean 
Limited,  of 
Gothenburg. 


Usage  to 
coyer  ship's 
furniture 
onshore. 


506.  If  a  new  terminus  ad  quern  be  substituted  for  the 
original  one  by  a  memorandum  indorsed  on  the  policy,  the 
risk  will  terminate  there. 

In  the  case  of  a  ship  reinsured  "  from  Liverpool  to  Phila- 
delphia and  back  to  the  United  Kingdom/'  it  was  found  that 
a  large  part  of  her  homeward  cargo  had  been  sold  by  the 
charterer  to  persons  in  Antwerp,  and  the  underwriters,  at 
request  of  the  assured,  indorsed  the  policy  thus :  "  In  con- 
sideration of  an  additional  premium  of  7a.  6tf.  per  cent.,  it  is 
hereby  agreed  to  allow  the  vessel  to  go  to  Antwerp."  The 
vessel,  without  calling  at  the  United  Kingdom,  had  arrived 
in  the  outer  dock  of  Antwerp  when  the  captain  was  ordered 
by  telegraph  to  Leith.  He  sailed  for  Leith  as  soon  as  he 
could,  and  on  his  way  thither  his  ship  was  totally  lost  by 
perils  of  the  seas.  It  was  held  that  the  memorandum  con- 
strued with  the  policy  might  mean  to  Antwerp  by  way  of  the 
United  Kingdom,  but  whether  this  or  not,  that  Antwerp  was 
certainly  to  be  taken  to  be  the  final  port  of  her  destination, 
and  consequently  that  the  ship  was  not  protected  by  the 
policy  at  the  time  of  her  loss  (y). 

507.  Generally  speaking,  the  underwriter  on  a  sea  jjolioy 
only  insures  against  sea  risks,  and  consequently  is  not  respon- 
sible for  any  loss  that  may  take  place  on  shore.  Usage,  how- 
ever, in  this,  as  in  all  other  cases,  is  the  great  regulator  of  the 
rights  of  parties  under  policies  of  insurance ;  and  if  it  oan  be 
shown  that  ship's  furniture  or  stores  are  regularly  landed  at 
certain  parts  of  a  voyage  by  the  usage  of  trade,  they  are  as 
much  within  the  protection  of  a  policy  on  ship  while  thus 
put  on  shore  as  when  on  board  the  ship  herself  (*). 


(x)  Preston  v.  Greenwood  (1784),  4 
Dougl.  28.  See,  however,  ante,  s.  57. 
Buller,  J.,hadona  former  trial  direoted 
the  jury-  to  find  for  the  defendants. 

(y)  Stone  v.  Marine  Ins.  Go.,  Ooean 


Ltd.  of  Gothenburg  (1876),  1  £x.D. 
81. 

(«)  Pelly  v.  Royal  Exch.  Ass.  Go. 
(1757),  1  Burr.  841 ;  Brough  v.  Whit- 
mow  (1791),  4  T.  R.  206. 
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508.  Ships  are  frequently  insured  at  low  premiums  against    Beet.  508. 
harbour   risks    by  policies    called    "port"    or  " harbour "  "Port "or 

vwVK«™  ' '  harbour  " 

Pohoiefl-  policies. 

A  ship  was  insured  by  such  a  policy  for  a  week  "  while  at 
Leith."  Evidenoe  was  given  to  prove  that  it  was  the  custom 
at  Lloyd's  to  treat  "  port "  policies  as  ceasing  to  attach  when 
the  vessel  unmoors  with  the  intention  of  proceeding  on  her 
voyage.  Accordingly,  Mathew,  J.,  held  that  the  words  "  while 
at  Leith  "  were  equivalent  to  "  while  lying  at  the  port  of  Leith," 
and  that  the  risk  terminated  when  the  ship  unmoored.  The 
learned  judge  also  intimated  that  a  different  construction 
might  be  put  on  the  words  if  it  could  be  shown  that  the 
underwriter  intended  to  cover  a  larger  risk  (a). 

509.  The  question  of  the  duration  of  the  risk  in  a  fire  Fir©  policy 
policy  on  a  ship  arose  in  a  case  in  whioh  the  facts  were  as    n     p* 
follows : — The  policy  was  for  a  certain  time  on  a  steamship 

lying  in  the  Victoria  Docks,  London,  with  liberty  to  go  into 
a  dry  dock.    In  order  to  enable  the  ship  to  enter  the  dry 
dock,  it  was  necessary  to  remove  part  of  her  paddle  wheels. 
When  she  left  the  dry  dock  she  was  moored  in  the  river  for 
ten  days,  for  the  purpose  of  having  her  paddle  wheels  replaced 
before  returning  to  the  Victoria  Docks,  and  before  this  opera- 
tion was  completed  she  was  burnt  in  the  river.     The  paddle 
wheels  could  have  been  replaced  in  the  Victoria  Docks,  but  it 
was  cheaper  to  do  this  in  the  river,  and  there  was  evidence 
that  in  similar  cases  it  was  usual  to  replaoe  them  outside  the 
docks.    In  the  dooks  there  were  appliances  for  extinguishing 
fire,  and  precautions  were  taken  against  fire,  which  were 
wanting  in  the  river.     The  House  of  Lords  held,  affirming 
the  decisions  of  the  Court  of  Common  Pleas  and  of  the 
Exchequer  Chamber,  that  the  assured  could  not  recover.   The 
Lords  and  the  judges  were  almost  'unanimous  in  considering 
that  under  the  liberty  to  go  into  dry  dock  the  ship  was  pro- 
tected during  the  transit  to  and  from  the  dry  dock,  but  it  was 
held  that  this  protection  could  not  be  extended  to  protect  her 

(a)  Hunting  r.  Bonlton  (1896),  1  Com.  Om.  120. 

qq2 
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Sect.  500. 


Inoeptionand 
duration  of 

freight. 


Distinction 
between  in- 
ception of 
insurable 
interest  and 
of  the  risk. 


during  her  stay  in  the  river  for  a  different  purpose  (b).  In 
the  Exchequer  Chamber  Blackburn,  J.,  expressed  the  opinion 
that  there  was  the  following  distinction  between  an  ordinary 
voyage  policy  and  such  a  fire  policy  as  this  one :  while  in 
the  case  of  a  voyage  polioy  a  deviation  destroys  the  policy, 
the  learned  judge  thought  that  there  was  no  reason  why  the 
ship  should  not  be  taken  out  of  the  place  to  which  the  policy 
attaohed  and  so  cease  for  a  time  to  be  covered,  and  be  then 
brought  back  to  it,  when  the  risk  would  again  attach  (c). 

510.  The  object  of  an  insurance  on  freight  is  to  protect  the 
shipowner  from  being  deprived,  by  any  of  the  perils  insured 
against,  of  the  benefits  he  would  otherwise  derive  from  the 
affreightment  of  his  ship  or  the  carriage  of  his  goods  or  those 
of  another. 

The  duration  of  the  risk  on  freight  is  a  matter  which,  as 
we  have  already  pointed  out,  is  often  oonfounded  with  the 
different  question  whether  the  assured  had  at  the  time  of  the 
loss  an  insurable  interest  in  freight.  Whether  there  be  an 
insurable  interest  is  a  matter  independent  of  the  policy.  If 
at  the  time  of  the  loss  the  assured  had  no  insurable  interest, 
he  cannot  maintain  an  action  however  the  policy  be  worded. 
If  on  the  other  hand  he  had  an  insurable  interest,  the  ques- 
tion arises  whether  the  loss  occurred  within  the  limits  of  place 
or  time  fixed  by  the  polioy  (d). 


(b)  Pearson  v.  Commercial  Union 
Ass.  Co.  (1863),  15  C.  B.  N.  S.  304 ; 
33  L.  J.  0.  P.  85 ;  in  the  Exch.  Ch. 
(1873),  L.  R.  8  0.  P.  548 ;  in  the 
House  of  Lords  (1876),  1  App.  Cas. 
498. 

(e)  L.  R.  8  0.  P.  549.  Another 
ease  on  the  oontinnanoe  of  the  risk 
in  a  fire  policy  is  Grant  v.  Mtna,  In- 
surance Co.  (1862),  15  Moo.  P.  C. 
517.  The  insurance  was  for  twelve 
months  on  a  steamship  "now  lying 
in  Tait's  Dock,  Montreal,  and  in- 
tended to  navigate  the  St.  Lawrence 
and  Lakes.'*  The  ship  never  left 
the  dock  and  was  burnt  after  being 


there  for  eleven  months,  and  the  loss 
was  held  to  be  covered. 

(d )  Arnould,  in  the  chapter  on  in- 
surable interest,  confined  himself  to 
a  statement  of  general  principles, 
and  in  the  present  chapter  discussed 
the  question  of  insurable  interest  in 
freight  at  great  length.  Mr.Maclach- 
Ian  adhered  to  this  arrangement.  In 
this  edition  it  has  been  thought  ad- 
visable to  deal  fully  with  the  ques- 
tion of  insurable  interest  in  its  proper 
place,  and  much  of  the  matter  which 
in  former  editions  was  in  this  chapter 
has  been  transferred  to  that  on  insur- 
able interest.    See  <mte,  ss.  262 — 279. 
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Thus,  where  a  policy  was  effected  on  freight  "  at  and  from  Sect.  510. 
any  port  or  ports  of  loading  on  the  west  coast  of  South 
America  "  to  the  United  Kingdom,  and  the  policy  also  con- 
tained a  clause  saying  that  the  freight  was  to  be  covered 
"  from  the  time  of  the  engagement  of  the  goods/^the  Court 
of  Appeal  held,  that  notwithstanding  the  "engagement" 
clause,  the  assured  could  not  recover  for  a  loss  of  freight  due 
to  the  loss  of  the  ship  before  she  reached  her  first  loading  port 
in  South  America  (e). 

511.  When  the  freight  which  is  the  subject  of  the  policy  Commenoe- 
is  freight  proper,  i.e.,  the  price  to  be  paid  to  the  shipowner  freight 
by  the  merchant  for  the  carriage  of  goods  in  the  ship  on  ProPer» 
arrival,  Arnould  stated  that  the  following  rule  (as  to  the 
commencement  of  the  insurable  interest  and  the  attachment 
of  the  risk)  was  established  by  the  cases  (/) : — "  Where  a 
cargo  has  been  contracted  for  and  is  ready  to  be  shipped  on 
board  at  the  time  of  the  loss,  and  the  ship,  being  otherwise 
in  a  condition  to  receive  the  cargo,  is  only  prevented  from 
doing  so  by  the  intervention  of  the  perils  insured  against, 
the  policy  on  freight  attaches,  and  the  underwriters  are  liable 
for  the  loss  of  the  whole  freight  which  would  have  been 
earned  on  the  voyage,  even  though  no  part  of  the  cargo  has 
ever  been  shipped  at  all "  (g). 

•   It  has,  however,  been  submitted,  after  an  examination  of 
the  cases  on  which  the  learned  author  relied,  that  there  is 


(e)  The  Copernicus  (0.  A.),  [1896] 
P.  237 ;  see  also  Jones  t\  Neptune 
Marine  Ins.  Go.  (1872),  L.  R.  7  Q.  B. 
702. 

(/)  2nd  ed.  p.  524  ;  see  also  2nd  ed. 
pp.  288,  289,  cited  ante,  s.  266. 

{g)  The  authorities  oited  are  Mont- 
gomery v.  Eggington  (1789),  3  T.  R. 
362;  Truscott  v.  Christie  (1820),  2 
Brod.  &  B.  320;  Parke  v.  Hebson 
(eirea  1820),  oited  ibid.  326 ;  Warre  v. 
Miller  (1826),  4  B.  &  Cr.  538 ;  Flint 
«.  Flemyng  (1830),  1  B.  &  Ad.  45 ; 
Deraiix  v.  J' Anson  (1839),  5  Bing. 


N.  C.  519.  In  the  Marine  Insurance 
Bill,  1899,  the  rule  stated  by  Arnould 
is  in  substance  adopted: — "Where 
freight  other  than  chartered  freight 
is  insured  'at  and  from*  a  particular 
place,  the  risk  attaches  pro  raid  as  the 
goods  or  merchandise  are  shipped ; 
provided  that  if  there  be  cargo  in 
readiness  which  belongs  to  the  ship- 
owner, or  which  some  other  person 
has  contracted  with  him  to  ship,  the 
risk  attaches  as  soon  as  the  ship 
is  ready  to  reoeiye  such  cargo." 
Sched.  1,  r.  3. 
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Sect.  511. 


"At  and 
from"  the 
place  of 
loading. 


Commence- 
ment of  ri&k 
on  freight  of 
shipowner's 
own  goods. 


'Deranx  v. 
J' Anson. 


certainly  an  insurable  interest  in  freight  proper  when  the 
assured,  having  a  valid  contract  for  freight,  has  taken  steps 
towards  the  earning  of  the  freight  (A).  It  has  also  been 
suggested  that  there  may  be  an  insurable  interest  in  freight 
as  soon  as  a  contract  under  which  freight  will  be  earned 
has  been  concluded  (t). 

Whatever  may  be  the  correct  view  as  to  insurable  interest 
in  freight,  the  ratio  decidendi  of  the  cases  seems  to  be  that  the 
risk  under  a  policy  "at  and  from"  the  place  of  loading 
attaches  when  the  ship  is  at  such  place,  as  soon  as  there  is  an 
insurable  interest  in  the  freight.  The  risk  cannot,  of  course, 
attach  before  this  interest  exists,  but  it  will  attach  as  soon  as 
such  interest  does  exist,  unless  there  is  something  in  the 
language  of  the  policy  to  postpone  its  attachment.  The  word 
"  at "  is  wide  enough  to  cause  the  policy  to  attach  during  the 
whole  of  the  ship's  stay  at  the  place. 

512.  When  the  freight  which  it  is  sought  to  cover  is  that 
of  goods  belonging  to  the  shipowner  himself,  and  the  policy 
is  "  at  and  from  "  the  place  of  shipment,  the  position  seems 
to  be  the  same  as  when  the  policy  is  on  freight  proper,  except 
that  as  the  shipowner  cannot  have  a  contract  for  the  carriage 
of  the  goods,  he  must  instead  thereof  have  goods  of  his  own 
which  he  will  be  able  to  ship  when  the  ship  reaches  her 
loading  berth  (k). 

In  Devaux  v.  J' Anson  (/)  the  policy  was  on  freight  "  at  and 
from  Calcutta  or  any  port  or  place  on  the  Coromandel  coast." 
The  ship,  having  been  repaired  at  Coringa,  on  the  Coro- 
mandel coast,  was  about  to  be  floated  out  of  dry  dock  in  order 
to  be  loaded  in  the  river  there,  when  she  was  lost.  At  that 
time  the  cargo,  belonging  to  the  shipowner,  was  lying  in 
warehouse  seven  miles  away,  ready  to  be  brought  to  the  ship. 
It  was  argued  that  the  shipowner  could  not  recover  for  a  loss 
of  freight,  because  the  ship  was  not  ready  to  receive  the  goods 
and  the  goods  were  not  ready  to  be  put  on  board ;  but  the 


(h)  AnUy  ss.  268—271,  278. 
(i)  Ante,  8.  279. 


(k)  See  anU,  88.  268,  279. 
(J)  (1839),  6  Bing.  N.  C.  519. 
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Court  held  that  the  risk  had  already  attached.    All  that  they    Sect.  512. 

thought  necessary  to  determine  with  regard  to  the  cargo  was 

"  that  it  must  have  become  the  property  of  the  parties  insured 

by  a  contract  made  with  a  view  to  its  being  sent  on  board 

and  actually  in  a  state  of  readiness,  reference  being  had  to 

the  nature  and  description  of  the  voyage  insured,  to  be  put 

on  board  when  the  ship  arrives  at  the  place  of  deposit"  (m). 

513.  When  the  interest  insured  as  freight  is  chartered  Gommenoe- 
freight,  i.e.,  a  fixed  sum  stipulated  to  be  paid  to  the  ship-  on  chartered 
owner  by  the  terms  of  a  charter-party  for  the  use  of  his  ship  *"»&*>*• 
(or  part  of  it)  on  an  entire  voyage  therein  described,  the  rule 
as  to  the  attachment  of  the  risk  was  thus  stated  by  Arnould : 
"  In  such  cases,  as  the  so-called  freight  is  secured  to  the  ship- 
owner by  one  entire  contract  for  the  whole  voyage,  it  is  clear 
that  his  inchoate  right  to  such  freight  accrues  from  the  very 
inception  of  the  voyage  described  in  the  charter-party ;  and 
consequently,  if  commensurately  insured,  his  risk  under  a 
policy  on  such  freight  commences  from  the  same  period  "  (n). 

A  series  of  cases,  most  of  which  have  already  been  dis- 
cussed in  the  chapter  on  insurable  interest,  shows  clearly  that 
the  risk  under  the  policy  attaches  under  these  circum- 
stances (o). 

Thus  where  a  ship  was  chartered  to  proceed  from  Calcutta  Foley  v. 
to  Mauritius,  and  from  Mauritius  to  Akyab,  and  at  Akyab  to  insurance  Go. 
load  a  cargo  for  the  United  Kingdom,  a  policy  on  this  freight  of  fy***?* 
"  at  and  from  Mauritius  "  was  held  to  attach  as  soon  as  the 
ship  arrived  at  Mauritius ;  for  there  was  already  an  inception 


(m)  Ibid.  p.  639.  In  Flint  v. 
Flemyng  (1830),  1  B.  &  Ad.  46,  the 
assured  also  claimed  for  a  loss  of 
freight  on  his  own  goods;  their 
situation  at  the  time  of  the  loss  is 
not  stated  in  the  report. 

(n)  2nd  ed.  p.  632. 

(o)  Thompson  v.  Taylor  (1795),  6 
T.  B.  478 ;  Atty  *.  Lindo  (1806),  1 
B.  ft  P.  N.  B.  236 ;  Horncastle  v. 


Stuart  (1806),  7  East,  400;  Mac- 
kenzie v.  Shedden  (1810),  2  Camp. 
431 ;  Davidson  v.  Willasey  (1813), 
1  M.  ft  S.  312 ;  Ellis  r.  Lafone  (1863), 
8  Ex.  646 ;  22  L.  J.  Ex.  124  ;  Foley 
v.  United  Fire  and  Marine  Ins.  Go. 
of  Sydney  (Exch.  Ch.)  (1870),  L.  B. 
6  C.  P.  156 ;  Bankin  *.  Potter  (1873), 
L.  B.  6  H.  L.  83.  See  wife,  ss.  272— 
274. 
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Rankin  i. 
Potter. 


Sect.  518.    of  the  charter-party  voyage,  and  therefore  an  insurable  interest, 
when  the  ship  sailed  from  Calcutta  (p). 

Of  course,  if  the  insurance  be  "  from "  a  place  only,  the 
policy  cannot  attach  until  the  ship  breaks  ground  on  the 
voyage  insured. 

A  previous  voyage,  on  which  freight  is  being  earned,  is 
frequently  in  terms  incorporated  into  the  chartered  voyage. 
If  the  policy  or  freight  be  intended  to  cover  the  freight  to  be 
earned  on  the  latter  voyage,  it  will  no  doubt  sometimes  be 
necessary  to  describe  the  freight  specifically.  Thus,  in 
Rankin  v.  Potter  (q),  it  was  agreed  by  charter-party  that  the 
"  Sir  William  Eyre,"  then  on  a  voyage  from  the  Clyde  to 
New  Zealand,  should  proceed  to  New  Zealand  with  a  cargo 
for  owner's  benefit,  and  thence  to  Calcutta,  and  there  load  a 
cargo  for  Liverpool  for  the  charterer.  The  owners  of  the 
ship  effected  a  policy  on  homeward  chartered  freight  "  at  and 
from  the  Clyde  to  New  Zealand,"  and  it  was  not  disputed 
that  there  was  an  insurable  interest,  and  that  the  risk  had 
attached,  during  the  voyage  to  New  Zealand.  It  is,  however, 
apprehended  that  if  the  policy  had  been  simply  on  freight,  it 
would  have  covered  the  outward  and  not  the  homeward 
freight. 

The  case  of  Barber  v.  Fleming  (r)  has  established  that 
there  may  be  an  insurable  interest  in  chartered  freight  before 
the  inception  of  the  voyage  described  in  terms  in  the  charter- 
party.  The  policy  was  "  on  freight  chartered  or  otherwise  " 
at  and  from  Bombay  to  Howland's  Island,  while  there,  and 
thence  to  the  United  Kingdom.  The  ship  had  been  chartered 
on  the  7th  of  August  for  a  voyage  from  Howland's  Island  to 
the  United  Kingdom,  and  was  required  to  be  at  Howland's 
Island  on  the  following  1st  of  June ;  but  the  charter-party 
did  not  stipulate  that  she  should  sail  direct.  She  sailed  in 
ballast  from  Bombay  to  Howland's  Island  and  was  lost  on 
the  voyage  thither. 


Barber  v. 
Fleming. 


(p)  Foley  v.  United  Fire  and  Ma- 
rine Ins.  Co.  of  Sydney  (Exch.  Ch.) 
(1870),  L.  R.  5C.  P.  155. 


(q)  (1872,  1873),  L.  R.  6  H.  L. 


83. 


(r)  (1869),  L.  R.  5  q.  B.  59. 
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The  Court  of  Queen's  Benoh  held  that  the  insurable  Sect.  513. 
interest  in  the  freight  to  be  earned  under  the  oharter-party 
had  commenced,  and  that  the  plaintiff  could  recover  («). 
What  the  position  would  have  been  if  the  ship  had  carried  a 
cargo  from  Bombay  to  Howland's  Island  is  a  question  which 
was  raised  during  the  argument  and  referred  to  in  the 
judgments ;  but  none  of  the  judges  gave  a  definite  opinion 
thereon. 

514.  The  general  rule,  applicable  to  all  policies  on  freight,  Result, 
seems  to  be  that  the  risk  attaches  as  soon  as  the  insurable 
interest  begins,  if  this  be  consistent  with  the  description  of 

the  voyage  in  the  policy  (I),  provided  also  in  some  cases  that 
it  may  have  to  appear  from  the  policy,  or  from  the  circum- 
stances, that  the  particular  freight  was  intended  to  be  covered. 

515.  An  insurance  on  freight  "  at  and  from  "  a  place  does  Freight  of 
not  cover  the  freight  on  a  voyage  terminating  at  that  place, 
for  that  freight  is  not  at  risk  on  the  voyage  described  in  the 
policy.  Thus  when  freight  was  insured  at  and  from  Riga  to 
the  United  Kingdom,  and  the  ship  was  captured  at  Riga,  it 
was  held  that  the  policy  did  not  cover  the  freight  on  the 
outward  voyage  to  Riga  (u). 


voyage  to  ter- 
minus a  quo 
not  covered. 

Boll*.  Bell. 


(«)  See  ante,  s.  276,  where  the  case 
is  discussed  at  length. 

(t)  This  view  seems  to  underlie 
the  statement  of  Blackburn,  J.,  in 
Jones  v.  Neptune  Marine  Ins.  Co. 
(1872),  L.  R.  7  Q.  B.  706:— "If 
the  freight  be  in  existence,  as  by  the 
goods  being  ready  to  be  loaded  at 
the  port  named,  and  a  peril  happens 
which  destroys  the  ship  during  the 
period  of  the  specific  voyage  over 
which  the  policy  is  intended  to 
apply,  then  the  underwriters  are 
responsible  for  the  loss  of  freight, 
although  the  goods  be  not  put  on 
board ;  it  is  enough  to  prove  it  to 
have  been  in  existence,  and  that  it 
does  not  rest  in  mere  expeotanoy  and 
possibility."      Of    course,  the 


cannot  attach  unless  Hie  warranty  of 
seaworthiness  is  satisfied.  Beepat, 
s.  686.  The  Marine  Insurance  Bill, 
1899,  states  the  rule  as  to  chartered 
freight  as  follows: — "Where  char- 
tered freight  is  insured  '  at  and  from ' 
a  particular  place,  and  the  ship  is 
at  that  place  in  good  safety  when 
the  contract  is  concluded,  the  risk 
attaches  immediately.  If  she  be  not 
there  when  the  contract  is  concluded, 
the  risk  attaches  as  soon  as  she  ar- 
rives there  in  good  safety."  The 
editors  see  no  reason  why  the  policy 
should  never  be  retrospective.  See 
the  remarks,  ante,  s.  475,  as  to  the 
commencement  of  the  risk  on  ship. 

(«)  Bell  v.  Bell  (1810),  2  Gamp. 
476. 
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Sect.  516.        516.  In  policies  on  freight,  as  in  all  other  policies,  when 


Where  oom-  the  commencement  of  the  risk  is  made  to  depend  on  a  certain 
risk  depends  event,  the  risk  does  not  attach  until  the  happening  of  the 
^^ertain     event. 

Beckett  v.  A  ship  was  chartered  for  a  voyage  from  Liverpool    to 

iKnAhL. JCo. "  I^g08*  an<i  thence  with  a  cargo  to  the  United  Kingdom,  at 
a  lump  sum  for  the  round  voyage,  and  a  policy  was  effected 
on  freight  "at  and  from  Lagos,"  "the  insurance  to  com- 
mence on  freight  from  the  loading  of  the  goods  on  board  at 
as  above."     The  ship  had  arrived  at  Lagos,  and  was  lost 
before  she  had  shipped  any  of  her  homeward  cargo ;  but  it 
was  held  that  in  consequence  of  the  second  of  the  two  clauses 
cited,  the  first  was  so  modified  that  the  assured  could  not 
recover  (x).    If  there  had  been  any  goods  on  board  at  the 
time  of  the  loss  he  would  have  recovered  for  the  freight  of 
those  goods  (y). 
Jones  v.  Nep-      A  policy  of  reinsurance  on  chartered  freight  was  effected 

tune  Marine  .  . 

Ins.  Co.  "  lost  or  not  lost,  upon  freight  payable  in  respect  to  this 

present  voyage  to  be  performed  by  the  vessel  *  Napier/  from 
Baker's  Island  to  a  port  of  discharge  in  the  United  Kingdom  ; 
the  insuranoe  on  the  freight  beginning  from  the  loading  of 
the  vessel."  The  vessel  was  wrecked  whilst  at  Baker's  Island 
after  she  had  taken  two-thirds  of  her  cargo  on  board; 
and  the  question  was,  what  was  the  effect  of  the  latter 
branch  of  this  clause,  "  beginning  from  the  loading,"  upon 
the  former  describing  the  insured  voyage  "from  Baker's 
Island"?  The  majority  of  the  Court,  Mellor  and  Lush,  JJ., 
held  that  the  loading  intended  was  a  complete  loading,  and 
that  the  policy  would  have  attached  upon  this  being  com- 
pleted, although  before  the  vessel  sailed  from  Baker's  Island. 
Blackburn,  J.,  was  of  the  same  opinion  as  to  the  loading 
intended  being  a  complete  loading,  but  he  was  of  opinion 
that  the  latter  part  of  the  clause  did  not  enlarge  the  effect 
of  the  former,  and  consequently  that  the  policy  would  not 

(x)  Beckett  v.  West  of  England      decision,  [1895]  1  Q.  B.  509. 
Ins.  Go.  (1872),  25  L.  T.  N.  S.  739.  (?)  Hopper  v.  Wear  Marine  Ins. 

See  Rigby,  L.  J.'s,  criticism  on  this      Co.  (1882),  46  L.  T.  N.  S.  107. 
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attach  until  the  vessel  sailed  on  her  voyage.     By  the  opinion    Beet.  516# 
of  the  whole  Court  the  assured  could  not  recover  (s). 

In  the  following  case  a  clause,  which  made  the  risk  only  Where  condi- 
attach  on  the  freight  of  goods  loaded  at  the  terminus  a  quo,  was  attachment 
rejected  as  being  inapplicable  to  the  voyage  insured.     The  °*  ™k  jjj" 
polioy  was  "  upon  freight  of  meat  at  and  from  Monte  Video"  Hydarnee 
to  any  ports  in  the  River  Plate,  including  the  Boca,  and  «,.'  indemnity 
thence  to  the  United  Kingdom,  and  was  expressly  stated  to  5SJUoJ.Mar' 
cover  any  loss  occasioned  by  breaking  down  of  machinery 
until  final  sailing  of  the  vessel.      By  a  subsequent  clause 
the  insurance  was  declared  to  commence  "  upon  the  freight 
and  goods  or  merchandise  on  board  from  the  loading  of  the 
said  goods  or  merchandise  on  board  the  said  ship  or  vessel  at 
Monte  Video."     This  clause,  except  the  name  Monte  Video, 
was  in  print.     The  ship  proceeded  from  Monte  Video  to  the 
Boca,  where  a  cargo  of  meat  was  ready  for  shipment.    At 
the  Boca  her  refrigerating  machinery  broke  down,  so  that  it 
became  impossible  to  load  the  cargo.     When  the  policy  was 
effected  both  the  underwriters  and  the  assured  knew  that 
meat  was  never  shipped  at  Monte  Video,  where  there  were  no 
applianoes  for  freezing  meat.    Under  these  circumstances  the 
Court  of  Appeal  held  that  the  clause  making  the  commence- 
ment of  the  risk  depend  on  the  loading  of  the  meat  was 
inapplicable,  and  that  the  policy  had  attached  (a). 

517.  If  the  voyage  which  is  being  performed  at  the  time  The  voyage 
of  the  loss  is  not  covered  by  the  policy,  of  course  the  assured  formedmnst 
cannot  recover.  Jjg^  *  *• 

Freight  valued  at  500/.  was  insured  on  a  voyage  "  at  and  Sellar  p. 
from  Demerara,  Berbice,  and  any  of  the  Windward  and 
Leeward  Islands,  to  London."  By  a  verbal  agreement  with 
a  Demerara  house,  the  ship,  then  in  that  port,  was  to  carry  a 
cargo  of  colonial  produce  for  them  from  Berbice  to  London, 
at  the  current  rate  of  freight,  and  also  take  on  some  bricks 

(*)  Jones  9.  Neptune  Marine  In*.  M  Hydarnee  8.8.  Co.  v.  Indemnity 

„,.-.«*   t    «   .a  «  m«~  Mutual  Marine  Abb.  Co.,  [1895]    I 

Co.  (1872),  L.  R.  7  Q.  B.  702.  ^  B  m  L        J 
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Sect.  517.    and  planks  from  Demerara  to  Berbice  on  the  same  terms. 
The  ship  was  lost  while  proceeding  from  Demerara  to  Berbice 
with  the  bricks  and  planks  on  board,  in  virtue  of  this  verbal 
agreement.     The  plaintiffs  contended  that  the  whole  was  one 
entire  voyage  on  which  freight  was  to  be  earned ;  but  the 
Court  were  clearly  of  opinion  that  the  voyage  insured  was  a 
voyage  at  and  from  Demerara  or  Berbice  to  London,  and 
that  no  such  voyage  had  begun  at  the  time  of  the  loss,  which 
took  place  on  a  voyage  from  Demerara  to  Berbice  (6). 
Ellis*.  In  the  following  case  the  contention  that  an  advance  of 

freight  was  not  made  in  respect  of  the  insured  voyage  was 
unsuccessful. 

By  a  charter-party  made  at  Monte  Video,  a  vessel  was  to 
proceed  to  the  Falkland  Islands,  and  thence  to  Santa  Cruz  in 
Patagonia,  there  to  take  in  a  cargo  of  guano,  and  to  discharge 
it  at  a  port  in  Europe  ;  freight  at  250/.  a  month,  pay  for  one 
month  to  be  made  when  the  vessel  sailed  from  the  Falkland 
Islands,  the  balance  at  the  port  of  discharge.  There  was  a  safe 
delivery  of  cargo  at  the  Falklands,  and  an  advance  of  250/., 
being  one  month's  freight.  She  then  loaded  guano  at  Santa 
Cruz  and  completed  the  cargo  with  hides  at  Monte  Video, 
where  a  new  charter-party,  in  effect  annulling  the  first,  was 
made,  by  which  the  vessel  was  to  proceed  to  Havre  direct 
with  the  cargo  then  on  board,  freight  (at  the  same  rate  as  by 
the  first  charter)  to  be  paid  at  the  port  of  discharge,  after 
deducting  250/.  received  on  account  of  that  charter-party. 
The  vessel  sailed  and  went  down  at  sea  a  total  loss. 

In  an  aotion  by  the  charterers  on  a  policy,  "  lost  or  not  lost 
at  and  from  Monte  Video  to  Havre  on  450/.  freight 
advanced,"  it  was  contended  for  the  underwriters  that  the 
plaintiffs  could  not  recover  for  the  advance  of  250/.,  on  the 
ground  that  the  sum  had  been  paid  in  respect  of  the  voyage 
to  the  Falkland  Islands,  and  that  the  money  remained  no 

{b)   Sellar  v.   M'Vicar    (1804),   1      the  principle  of  the  decision.     See 
B.  &  P.  N.  R.  23.    T*e  construe-      ^^  ,  CW|J^  (m3)>  3  ^ 
tion  put  upon  the  policy  may  be 
questionable,  but  this  does  not  affect 
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longer  at  risk  after  the  termination  of  suoh  voyage.  The  Sect.  517. 
Court  of  Exchequer  Chamber,  however,  held  the  plaintiffs 
entitled  to  recover,  since  that  was  not  a  separate  sum  paid  in 
respect  of  the  voyage  to  the  Falkland  Islands,  but  part  of 
an  entire  sum  payable  for  the  whole  voyage  insured,  which 
therefore  remained  at  risk  till  the  ship  arrived  in  Havre,  her 
port  of  discharge  in  Europe  (c). 

518.  When  a  ship  is  going  to  touch  at  a  port  short  of  that  Insurance  for 
where  the  cargo  is  to  be  landed,  the  freight  may  be  insured  to  ^Syage. 

the  intermediate  port  only.  The  voyage  to  that  port  is  not  a 
different  voyage  from  that  on  which  the  freight  is  earned ;  it 
is  only  a  part  of  the  larger  voyage. 

A  ship  with  a  cargo  for  G-othenburg  sailed  for  Portsmouth 
to  call  there  for  convoy.  A  policy  was  effected  on  freight  to 
Portsmouth,  and  the  underwriter  was  not  informed  that  the 
ultimate  destination  of  the  ship  and  cargo  was  Gothenburg. 
It  was  held  that  the  assured  could  recover  for  a  loss  which 
happened  before  the  ship  reached  Portsmouth  (rf). 

519.  If  freight  be  insured  from  one  port  to  another,  and  Freight  of 
the  assured,  in  pursuance  of  leave  granted  by  the  policy,  takes  ft  aninterme- 
goods  on  board  at  an  intermediate  port  destined  for  the  dk^P0**- 
terminus  ad  quern,  the  freight  on  these  goods  is  covered  (e). 

When  there  is  leave  to  trade  at  intermediate  ports,  the  freight 
on  any  goods  taken  on  board  at  any  of  these  ports  to  be  carried 
to  any  other  is  no  doubt  protected ;  for  policies  on  trading 
voyages  must  be  liberally  construed,  and  the  parties  must  be 
taken  to  have  intended  to  protect  such  freight. 

520.  The  ordinary  policy  provides  that  the  insurance  on  End  of  risk 
a  vessel  shall  end  after  she  has  been  moored  twenty-four  ^      g 
hours  in  good  safety,  and  on  goods  when  they  are  safely 
landed.    Though  this  policy  is  commonly  used  for  freight 

(*)  Ellia  9.  Lafone  (Exoh.    Ch.)      p^ta  (1795),  2  Park,  634 ;  Hall  v. 
«'  8  fc  646  >  *2  L'  J-  Ex'      Brown  (1814),  2  Dow,  367. 

(d)  Taylor  v.  Wilson  (1812),  15  W  Barda3T  ••  Stirling  (1816),   5 

East,  324  ;  overruling  Murdock  v.      M.  &  9*  & 


606  DURATION  OP  THE  RISK  ON  FREIGHT.      [PART  I. 

Sect.  530.    insurances,  there  is  no  clause  determining  the  end  of  the 


on  freight.  Usually  the  freight  is  not  payable  until  the  goods 
are  delivered.  When  this  is  so,  it  is  submitted  that,  under 
a  voyage  policy  to  the  place  of  discharge,  the  risk  continues 
as  long  as  the  goods  remain  in  the  custody  of  the  shipowner 
exposed  to  maritime  perils,  provided  there  be  no  unjustifiable 
delay  in  discharging  them  (/). 

Time  policy         521.  Freight  is  often  insured  by  time  policies.    So  far  as 

on  freight* 

the  duration  of  the  risk  is  concerned,  the  rules  relating  to  time 
policies  on  ships  are  applicable  to  insurances  on  freight  (g). 

In  one  case  it  was  argued  that  a  loss  of  freight  could  not 
be  recovered  because  the  voyage,  if  there  had  been  no  loss, 
would  not  have  been  completed  within  the  time  for  which  the 
insurance  had  been  effected;  for  the  freight  could  not  be 
earned  during  the  time  covered  by  the  insurance.  But  this 
absurd  contention  was  overruled.  It  was  held  that  as  freight 
can  be  insured  for  a  part  of  a  voyage,  so  also  it  can  be  for  a 
limited  period,  during  which  it  is  at  risk  (A). 

(/)    Marshall,  225.     Where  the  until  the  freight  wine  was  safely 

freight  of  a  voyage  from  London  carried  to  Jamaica  in  the  ship.    Atty 

to  Madeira  and  Jamaica  was  agreed  r.  Undo  (1805),  1  6.  &  P.  N.  B, 

to  be  paid  in  wine  to  be  pnt  on  board  236. 

at  Madeira,  the  Court  of  Common  (g)  See  ante,  Chap.  XVI. 

Pleas  were  of  opinion  that  the  risk  (A)  Michael  r.  Gillespie  (1857),  2 

under  a  policy  on  freight  at  and  C.  B.   N.  S.  627 ;  26  L.  J.  C.  P. 

from  London  to   Jamaica  endured  306. 


PART  II. 

OF  CERTAIN  MATTERS  THAT  RENDER  THE  CONTRACT 
OF  INSURANCE  VOID  OR  UNAVAILABLE. 


CHAPTER  I. 


MISREPRESENTATION. 


609 


SEOT. 

Misrepresentation  and  Conceal- 
ment generally    522 

Election  to   avoid   the   Insur- 
ance   623—526 

Representation  defined   ....  527,  628 
Distinguished   from  War- 
ranties   529—633 
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536,  637 
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539—644 

Representations  of  Belief . .  645 — 561 


SXCfT. 

Communication  of  Informa- 
tion  552,  653 

Materiality 654—557 

What  satisfies  a  Representa- 
tion    658—561 

Whether  the  Contract  is  avoided 
ab  initio  by  a  Misrepresenta- 
tion  662,  563 
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564—566 

Time  to  whioh  Representations 

refer 567,568 
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569,  670 

Effect  of  Misrepresentation  to 

the  first  Underwriter ....  67 1 — 574 


522.  In   almost  every  instance  in  which  a  policy  of   sea  Of  misrepre- 
assurance  is  effected,  the  underwriter  must  rely  solely  on  the  ^ncealment 
good  faith  of  the  assured  for  supplying  him  with  full  and  S6^161*11^ 
true  information  of  many  of  those  facts  on  which  the  character 
and  nature  of  the  risk,  and  consequently  the  rate  of  premium, 
depends.    It  is  to  the  assured  that  all  communications  respect- 
ing the  actual  state  of  the  property  proposed  for  insurance, 
such  as  the  time  and  plaoe  at  which  the  goods  are  to  he 
loaded,  or  the  ship  is  to  sail — the  force  and  equipment  of  the 
vessel,  her  then  situation,  and  progress  in  her  voyage,  &c. — 
are  in  the  first  instance  addressed :  he  is  thus  the  natural  and 
sole  depositary  of  much  of  that  information,  a  full  and  true 
communication  of  which  is  absolutely  essential  to  the  under- 
writer in  order  that  he  may  form  a  right  judgment  of  the 
nature  of  the  risk  and  the  proper  rate  of  premium. 

VOL.  I.  R  R 
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Sect.  582. 


Misrepre- 
sentation or 
oonoealment 
after  slip 
initialed  has 
no  effect  on 
contract. 


Henoe,  on  the  true  principles  of  equity  and  justioe,  the  oon- 
oealment or  misrepresentation  by  the  assured  (a),  whether 
wilful  or  not,  of  any  facts  which  were  calculated  to  influence, 
and  did  in  fact  influence,  the  underwriter  (b)  in  taking  the 
risk  or  fixing  the  rate  of  premium  will  give  the  latter  the 
right  to  avoid  (c)  the  polioy.  The  contract,  as  it  has  often 
been  said,  is  eminently  a  contract  uberrinue  fidei — to  be  made, 
i.e.,  in  the  utmost  good  faith  (d). 

We  have  already  seen  that,  although  there  is  no  enforce- 
able contract  until  a  policy  complying  with  the  requirements 
of  the  Stamp  Act  has  been  issued,  the  contract  is,  according 
to  the  usage  of  underwriters,  complete  as  soon  as  the  slip  has 
been  initialed.  This  usage  is  recognized  by  the  Courts  in 
questions  of  misrepresentation  or  concealment.  Consequently 
any  representation  made  by  one  of  the  parties  to  the  other 
after  the  slip  has  been  initialed  is  of  no  effect  on  a  policy 
made  to  express  the  contract  embodied  in  the  slip,  although 
such  policy  be  drawn  up  and  executed  after  the  represen- 
tation was  made.  Similarly  the  non-disclosure  of  a  fact 
which  has  come  to  the  knowledge  of  one  of  the  parties 
between  the  initialing  of  the  slip  and  the  execution  of  the 
policy  will  not  vitiate  the  contract  (e). 


(a)  It  was  pointed  out  by  Lord 
Mansfield  in  Garter  9.  Boehm  (1766), 
1  W.  Bl.  594 ;  3  Burr.  1909,  that,  as 
regards  oonoealment  at  least,  and  it 
seems  to  follow  as  regards  represen- 
tations also,  there  is  a  corresponding 
obligation  on  the  part  of  the  under- 
writer, who,  for  instance,  would  not 
be  allowed  to  retain  a  premium  in 
respect  of  a  policy  made  on  a  ship 
which  he  knew  at  the  time  to  have 
arrived  safely.  This  is  no  doubt 
true;  but  as  his  opportunities  of 
misrepresenting  or  suppressing  facts 
which  would  influence  the  assured 
are  necessarily  few,  the  language  of 
the  earlier  editions  has  been  followed, 
which  is  undoubtedly  only  applic- 
able to  an  obligation  on  the  part  of 


the  assured.  See  also  the  Marine 
Insurance  Bill,  1899,  s.  17. 

(b)  Arnonld'B  words  were  (2nd  ed. 
p.  641),  "  any  such  facts  as  might 
reasonably  be  supposed  to  have  in- 
fluenced the  underwriter,''  &c.  The 
text  has  been  altered  for  reasons 
which  will  hereafter  be  discussed. 

(e)  Arnould's  expression  was,  "will 
avoid  the  policy."  See,  however, 
pott,  b.  523. 

(d)  See  8  Kent,  Com.  282;  3 
Boulay-Paty,  Droit  Mar.  tit.  x. 
8.  14  ;  Code  de  Commerce,  art.  348  ; 
3  Beneoke,  System  des  Aaseouranx, 
o.  10. 

(*)  Ionides  v.  Pacific  Fire  and  Ma- 
rine Ins.  Co.  (1871),  L.  B.  6  Q.  B. 
674;  in  the  Ex.  Ch.  (1872),  L.  B. 
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523.  It  is  commonly  stated,  both  in  the  text-books  and  the    Sect.  528. 
cases,  that  the  effect  of  a  material  misrepresentation  or  conceal-  Contract  not 
ment  is  to  avoid  the  insurance.    Arnould  uses  this  expres-  voidable  by 
sion,  which  is  not  strictly  correct.     The  party  who  has  been  j^S*11 
guilty  of    a  concealment   or   misrepresentation  cannot,  of 
oouree,  avail  himself  of  his  wrongful  act  to  treat  the  contract 
as  void.     The  other  party  to  the  insuranoe  can,  however,  elect 
either  to  treat  the  contract  as  valid  or  to  repudiate  it,  in 
which  latter  case  it  is  treated  as  void  ab  initio  (/). 

The  question  then  arises,  when  the  election  must  be  made.  When  must 

election  to 

In  almost  all  the  oases  the  fact  has  been  that  the  concealment  avoid  be 
or  misrepresentation  by  the  assured  was  only  discovered  after 
a  total  loss  had  become  known,  or  after  the  voyage  insured 
had  terminated.  Under  such  circumstances  the  question  of 
election  is  of  no  practical  importance  and  has  never  arisen. 
When,  however,  the  underwriter  becomes  aware,  before  the 
voyage  or  period  insured  has  come  to  an  end,  that  he  is 
entitled  to  avoid  the  contract,  it  may  make  a  great  difference 
to  the  assured  whether  the  underwriter  makes  his  election  at 
once,  or  delays  making  it.  A  prompt  election  may  enable 
the  assured  to  protect  himself  by  taking  out  another  policy, 
while  a  delay  may  render  it  impossible  for  him  to  effect  an 
insuranoe  at  all,  or  to  do  so  on  as  favourable  terms  as  before. 
It  was  not  finally  decided,  in  the  only  oase  in  which  this 
question  arose,  whether  the  party  entitled  to  elect  must  do  so 
within  a  reasonable  time,  or  whether  he  may  repudiate  the 
contract  at  any  time,  unless  in  the  meanwhile  he  has  done 
something  to  affirm  it,  or  unless  the  rights  of  third  parties 
have  intervened,  or  unless  the  other  party  to  the  oontraot  has 
altered  his  position  under  the  belief  that  the  oontract  was  a 
subsisting  one. 

7  Q.  B.  517  ;  Cory  v.  Patton  (1872),      time  to  which  representations  refer 

L.  R.  7  Q.  B.  304  ;    Liahman  v.  fc  further  considered,  post,  as.  567— 

Northern  Maritime  Ins.  Go.  (1873),  *** 

L.  R.  8  C.  P.  216 ;  in  the  Ex.  Gh.  '     ,,     .  „  .         ,  ,,    . 

(1875),  L.  R.  10  C.  P.  179 ;  see  also         </>  Mom*m  f  ■  t^™"*1  M*™« 

the  Marine  Insuranoe  BiU,  1899,  s.  22.  Ins.  Co.  (1872—1878),  L.  R.  8  Ex. 

See  *nte>  s.  84.    The  question  of  the  40,  197. 

RR2 
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Sect.  534.  524.  In  that  case  (g)  the  plaintiff's  broker  had  effected  an 

Morrison*,  insurance  with  the  defendants,  without  disclosing  certain 

Marine  Ins.  material  information  in  his  possession.    In  doing  so  he  acted 


Go. 


in  good  faith,  believing  that  the  information  was  incorrect. 
The  slip  was  initialed  on  the  12th  October,  and  on  the  same 
day  the  defendants'  assistant  underwriter  became  possessed 
of  the  information  which  had  been  withheld.  On  the  14th 
or  15th  the  defendants  executed  and  delivered  out  the  policy, 
without  any  protest  or  any  notioe  that  they  would  treat  it  as 
void.  On  the  19th  news  of  the  loss  of  the  ship  was  posted  at 
Lloyd's,  and  on  the  20th  the  defendants  gave  notioe  to  the 
broker  that  they  did  not  consider  the  policy  binding  on  them. 
At  the  trial,  Blackburn,  J.,  directed  the  jury  that  when  the 
underwriter  discovers  that  there  has  been  a  concealment  or 
misrepresentation  he  is  not  entitled  to  wait  until  he  hears 
that  there  has  been  a  loss,  and  then  repudiate  the  policy. 
He  must  make  his  election,  not,  indeed,  with  hot  speed,  but 
in  a  reasonable  time  (ti).  The  learned  judge  did  not  express 
an  opinion  on  the  question  whether  in  delivering  out  the 
policy  the  underwriters  had  done  an  act  which  amounted  to 
an  election,  and  the  jury  found  expressly  that  the  defendants 
had  not  elected  to  treat  the  policy  as  subsisting.  A  verdict 
having  been  entered  for  the  defendants,  the  Court  of 
Exchequer  (Cleasby,  B.,  dissenting)  ordered  a  new  trial  on 
the  ground  of  misdirection.  Martin,  B.,  held  that  the  jury 
should  have  been  told  that  if  the  conduct  of  the  defendants 
in  delivering  out  the  policy  would  induce  the  plaintiff  to 
suppose  that  he  had  a  valid  policy,  they  were  estopped  from 
denying  it.  Bramwell,  B.,  considered  that  delivering  out 
the  policy  with  knowledge  of  the  concealment  was  primd 
facie  an  election,  and  threw  on  the  defendants  the  burden  of 
showing  circumstances  to  explain  it  (*"). 
The   Court  of  Exchequer  Chamber  reversed  this  judg- 

(g)  Morrison  t>.  Universal  Marine  Ins.  Go.  (1872),  L.  R.  8  Ex.  40,  47. 

Ins.  Co.  (1872—1873),  L.  R.  8  Ex.  See    also    per    Bramwell,  B.,   ibid. 

40,  197.  p.  56. 

(A)  Morrison  v.  Universal  Marine  (•)  L.  R.  8  Ex.  40. 
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ment  (k).  They  accepted  the  verdiot  of  the  jury,  that  Sect.  524. 
there  had  been  no  election  in  fact  to  affirm  the  policy,  pre- 
sumably on  the  ground  urged  by  the  defendants,  that  by 
usage  the  contract  is  deemed  to  be  oomplete  when  the  slip  is 
initialed,  and  that  the  delivering  out  of  the  policy  is  a  mere 
formal  act  which  the  underwriter  is  in  honour  bound  to 
perform,  even  if  he  intends  to  dispute  its  validity,  as  without 
the  policy  no  action  could  be  brought.  They  considered  that 
there  was  no  evidence  that  the  plaintiff  had  been  prejudiced 
by  the  defendants  not  electing  earlier  to  disaffirm  the  policy, 
and  it  was  not  material  to  consider  whether  the  plaintiff 
understood  their  conduct  in  delivering  out  the  policy  icithont 
a  protest  as  amounting  to  an  election  to  affirm  it,  unless  under 
that  belief  he  altered  his  position. 

525.  One  question,  as  we  have  said,  the  Exchequer  Chamber  Question  of 
left  undecided,  namely,  whether  the  underwriter  must  make  election  left 
his  election  in  a  reasonable  time,  or  whether  he  may  repudiate  midecided- 
the  contract  at  any  time  unless  in  the  meanwhile  he  has 
elected  to  affirm  it,  or  unless  the  rights  of  third  parties  have 
intervened,  or  the  other  party  to  the  contract  has  altered  his 
position  under  the  belief  that  the  contract  was'  a  subsisting 
one.  The  latter  position  is  that  maintained  by  the  same 
Court,  in  Clough  t\  London  and  North- Western  Eailway 
Company  (/),  as  to  the  rights  of  a  person  who  has  been 
induced  by  fraud  to  enter  into  a  contract  to  rescind  it.  But 
it  is  nevertheless  there  pointed  out  that,  although  the  party 
defrauded  may  keep  the  question  open  so  long  as  he  does 
nothing  to  affirm  the  contract,  yet  mere  lapse  of  time  without 
rescinding  will  furnish  evidence  that  he  has  determined  to 
affirm  the  contract,  and  when  the  lapse  of  time  is  great  might 
be  conclusive  to  that  effect. 

It  was  not  necessary  for  the  Court  of  Exchequer  Chamber 
to  decide,  in  Morrison  v.  Universal  Marine  Insurance  Com- 
pany, whether  Blackburn,  J.'s,  direction,  that  the  election 
must  be  made  in  a  reasonable  time,  was  correct,  and  the 

(*)  L.  R.  8  Ex.  197.  (/)  (1871),  L.  R.  7  Ex.  34. 
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Beet.  526.  Court  expressly  refrained  from  overruling  this  direction  (m). 
The  rule  laid  down  in  Clough  v.  London  and  North- Western 
Railway  Company,  and  already  referred  to,  was,  however, 
cited  in  the  judgment  of  the  Court ;  and  the  opinion  of  the 
Court  seems,  therefore,  to  have  been  that  the  rule  should  be 
applied  to  contracts  of  marine  insurance,  whether  the  repre- 
sentation be  fraudulent  or  innocent  (n). 

Its  application  to  suoh  contracts  is,  however,  not  free  from 
difficulty.  The  Ezohequer  Chamber  said  that  if,  in  conse- 
quence of  the  defendants'  delay,  Morrison  had  been  induced 
to  believe  that  the  defendants  waived  their  right  to  avoid  the 
contract,  and  had  consequently  abstained  from  effecting  an 
insurance  elsewhere,  the  plaintiff  would  have  been  entitled  to 
a  verdiot ;  but  there  was  no  evidence  to  that  effect.  Yet  it 
must  be  diffioult  in  most  cases  to  determine  to  what  extent 
the  position  of  an  assured  has  been  altered  by  the  delay  in 
rescinding.  In  this  particular  case  the  Exchequer  Chamber 
pointed  out  that  the  plaintiff  had  actually  attempted,  but 
failed,  to  effect  further  insurances,  and  therefore  the  delay 
could  have  made  no  difference.  But  if  he  had  known  that 
he  was  not  protected  by  the  defendants'  policy,  he  might  have 
offered  a  higher  premium.  The  question  whether  the  assured's 
position  has  been  altered  must  often  be  a  speculative  one, 
which  cannot  be  satisfactorily  determined. 


Polioy  ordered      526.  When  a  policy  has  been  avoided  for  conoealment  or 

to  be  r       j 


cancelled. 


misrepresentation  it  may  be  ordered  to  be  delivered  up  and 
canoelled  (0). 


(m)  See  L.  R.  8  Ex.  p.  206. 

(»)  Sect.  87  of  the  Marine  Insur- 
ance Bill  provides  that  "where  a 
contract  may  be  avoided  by  one  of 
the  parties  thereto,  the  party  en- 
titled to  avoid  it  is  discharged  from 
all  liability  under  his  oontract  unless 
and  until  he  elects  to  confirm  the 
con  tract."  It  continues:  "Where 
the  party  entitled  to  avoid  the  con- 


tract is  aware  of  the  facts  which  en- 
title him  to  avoid  it,  and  does  not 
within  a  reasonable  time  signify  his 
election  to  avoid  it  to  the  other  party, 

this  is  evidence  of  an  election  to  con- 
firm the  contract." 

(0)  Eivaz  v.  Gerussi  (1880),  6 
Q.  B.  D.  222 ;  Brooking  v.  Maudslaj 
(1888),  38  Gh.  D.  686. 
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527.  A  representation,  in  the  technical  sense  which  the    Sect.  537. 
word  bears  in  the  law  of  insurance,  may  be  stated  to  be : —      Definition  of 

A  verbal  or  written  statement  made  by  the  assured  to  the  eentation. 
underwriter,  at  or  before  the  time  of  the  making  of  the  con- 
tract, as  to  the  existenoe  of  some  fact  or  state  of  facts  calcu- 
lated to  induce  the  underwriter  more  readily  to  assume  the 
risk,  by  diminishing  the  estimate  he  would  otherwise  have 
formed  of  it. 

Such  statement  may  either  be — (1)  a  positive  affirmation  Clasnfioation 
by  the  assured,  as  of  his  own  knowledge  and  upon  his  own  iSen^Sions. 
responsibility,  that  the  facts  represented  either  do  or  will 
exist  (p) ;  or  (2)  a  mere  declaration  of  his  belief  or  expectation 
that  such  facts  do  or  will  exist ;  or  (3)  a  mere  communication 
of  information  which  he  has  received  from  others  respecting 
them. 

It  is  to  the  first  of  these  three  classes  of  statements  that  Positive  repre- 
the  word  representation,  in  its  technical  sense,  is  more  properly 
applied ;  though,  as  we  shall  have  occasion  afterwards  to 
observe,  it  may  with  certain  limitations  be  extended  also  to 
the  other  two.  For  the  sake  of  marking  the  distinction  more 
clearly,  we  will  call  those  statements  that  positively  affirm  the 
actual,  or  future,  existence  of  material  facts — i.e.,  of  facts 
tending  to  alter  the  judgment  the  underwriter  would  form 
of  the  risk — positive  representations;  and  denominate  the 
two  other  classes  respectively  representations  of  belief  and 
representations  of  information. 

528.  First,  then,  a  representation  is  "  a  verbal  or  written  Bepre- 
statement  made  by  the  assured  or  his  agent  to  the  underwriter  may  be 
at  the  time  of  the  making  of  the  contract : "  it  may  be  either  ^  <JStten. 
oral  or  in  writing,  and  in  point  of  actual  practice  generally 
consists  of   either  verbal  communications  made,  or  written 

4 

instructions  shown,  by  the  broker  to  the  underwriter  at  the 
time  the  risk  is  proposed  to  him.  When  made  verbally, 
Lord  Mansfield  used  to  urge  that  every  representation 
should  be  entered  by  the  broker  in  his  book  at  the  time,  and 

(p)  See  pott,  s.  642,  as  to  representations  of  future  facts. 
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Sect.  528.    preserved  as  an  evidence  of   the  real  terms  on  which    the 
contract  was  made  (q). 


Distinction 
between  a 
representa- 
tion and  a 
ity. 


529.  A  representation,  to  have  any  effect,  must,  as  we  have 
seen,  be  made  at  or  before  the  time  of  entering  into  the 
contract,  therefore  necessarily  before  the  subscription  of  the 
policy.     It  is  never,  in  terms,  inserted  in  that  instrument. 
This,  in  fact,  constitutes  the  main  distinction  in  form  between 
a  representation  and  a  warranty,  viz.,  that  a  representation 
may  be  made  either  orally  or  in  writing,  but  in  neither  case 
is  introduced  into  the  policy;    whereas  a  warranty  must 
always  be  in  writing,  and  in  every  case  is  inserted  on  the 
face  of  the  polioy  (r). 

No  statement  not  actually  written  or  referred  to  on  the 
faoe  of  the  policy  will  be  construed  as  a  warranty :  though 
the  paper  on  which  the  statement  is  written  be  wrapped  up 
with  the  polioy,  or  even  waf ered  to  it  at  the  time  of  sub- 
scription, it  cannot  be  more  than  a  representation  ($). 

The  same  statement,  indeed,  which  when  made  orally  or 
in  writing  distinct  from  the  policy,  by  the  broker  to  the 
underwriter,  is  construed  as  a  positive  representation,  would 
if  written  on  the  face  of  the  policy  in  almost  all  cases 
amount  to  a  warranty.  Thus,  where  a  broker,  in  effecting  a 
policy  on  a  ship,  showed  the  underwriter,  in  order  to  induce 
him  to  take  the  risk,  written  instructions  in  which  it  was 
stated  with  reference  to  the  ship  "  she  mounts  twelve  guns 
and  twenty  men,"  this  was  construed  as  a  positive  represen- 
tation ;  but  had  these  same  words  been  written  on  the  face  of 


(?)  Pawson  v.  Watson  (1778),  2 
Cowp.  785,  788. 

(r)  See  the  dicta  of  Lord  Mansfield 
in  Pawron  v.  Watson  (1778),  2  Cowp. 
785 ;  M 'Do well  v.  Fraser  (1779),  1 

Dougl.  260 ;  and  of  Lord  Abinger 

in  Gornfoote  v.  Fowke  (1840),  6  M. 

&  W.  378.    See  also  post,  s.  633,  for 

a  qualification  by  Arnonld  of  the 


statement  that  a  representation  is 
never  inserted  in  the  polioy. 

(«)  PawBon  v.  Barnevelt  (1778),  1 
Dougl.  12,  n.  4 ;  Bize  v.  Fletcher 
(1779),  ibid.  See,  however,  post, 
s.  629,  as  to  clauses  wafered  or 
gummed  to  the  polioy ;  and  of.  Pearoe 
v.  Gardner,  [1897]  1  Q.  B.  688,  C.  A., 
as  to  memoranda  satisfying  sect.  4  of 
the  Statute  of  Frauds, 
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the    polioy  they  would   have    been    held  to  constitute   a    Sect.  529. 
warranty  (*). 

Wherever,  therefore,  the  representation  is  a  positive  state- 
ment of  the  actual  or  eventual  existence  of  some  fact  material 
to  the  risk,  it  is  only  distinguishable  in  form  from  a  warranty 
by  not  being  written  on  the  face  of  the  policy. 

530.  From  this  distinction  in  form  arises  a  very  important  Difference  in 

j.  j.     ..       •       i*    x        a  xx?        •  x*_xj         effect  between 

distincfaon  in  effect.    As  a  representation  is  not  inserted  on  a  * 

the  face  of  the  instrument,  the  assured  is  not  tied  down  to  j^^tion*6" 
the  same  rigid  and  literal  compliance  with  its  terms  as  he  is 
in  the  case  of  a  warranty.  Unless  a  warranty  is  true  to  the 
letter  and  fulfilled  with  the  most  scrupulous  exactness,  the 
polioy  is  avoided,  for  in  such  cases  there  is  the  breach  of  an 
express  stipulation  which  the  assured  himself  has  inserted  in 
the  instrument  as  one  of  its  terms.  In  the  case  of  a  repre- 
sentation, on  the  other  hand,  the  very  fact  that  the  assured 
has  declined  to  insert  on  the  face  of  the  polioy  the  statement 
which  he  has  yet  represented  to  be  true  shows  that  he  does 
not  intend  to  be  bound  down  to  this  exact  and  rigorous 
accuracy,  and  accordingly  a  substantial  compliance  with  the 
terms  of  a  representation  is  all  that  is  required  (w). 

Thus,  to  take  an  illustration  from  the  case  already  cited, 
had  the  words  "  she  mounts  twelve  guns  and  twenty  men " 
been  written  on  the  face  of  the  policy,  this  would  have  been 
a  warranty,  and  the  policy  would  have  been  void  had  the 
ship  carried  one  gun  or  one  man  less  than  the  stipulated 
number :  but  as  these  words  were  in  fact  only  shown  by  the 
broker  to  the  underwriter  before  subscribing  the  policy  to 
inform  him  of  the  probable  risk  he  would  incur,  and  were  not 
inserted  in  the  polioy,  they  were  held  to  be  only  a  represen- 
tation; and  the  policy  was  not  avoided  by  the  ship's  carrying 
a  force  of  men  and  guns  not  literally  the  same  with  that 
stated  in  the  representation,  but  in  point  of  strength,  con- 


(t)  Pawson  v.  Watson  (1778),. 2  Cowp.  786. 
(u)  Pawion  *.  Wataon,  supra;  Doer,  46,  46. 
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Sect.  580.    venience  and  for  the  purpose  oi  resistance  even  more  favour- 
able to  the  risk  (#). 


Only  a  mate- 
rial misrepre- 
sentation 
ayoids  the 
policy. 


Hence  further 
distinguished 
from  a 
warranty. 


581.  It  further  appears  by  the  definition  that  a  repre- 
sentation is  a  statement  of  the  existence  of  some  fact  or  state 
of  facts  "  calculated  to  induce  the  underwriter  more  readily  to 
assume  the  risk  by  diminishing  the  estimate  he  would  other- 
wise have  formed  of  it :  "  facts,  the  statement  of  which  may 
reasonably  be  presumed  likely  to  have  such  an  influence  on 
the  judgment  of  the  underwriter,  are  called  "  material  facts ; " 
a  statement  of  such  facts  is  called  a  material  representation ; 
and  it  is  the  falsehood  of  such  a  representation  only  that  will, 
at  any  rate  in  the  absence  of  fraud,  have  the  effect  of  avoiding 
the  policy. 

And  this  constitutes  a. further  distinction  between  a  repre- 
sentation and  an  express  warranty.  In  the  case  of  a  warranty 
all  questions  of  the  materiality  or  immateriality  of  the  fact 
warranted  are  entirely  excluded ;  the  sole  inquiry  is  whether 
it  be  or  be  not  warranted  that  the  fact  is  or  shall  be  so  and 
so.  If  it  be  warranted,  then,  however  unimportant  the  feet 
may  be  to  the  risk,  however  little  its  existence  or  non-exis- 
tence may  have  influenced  the  judgment  of  the  underwriter 
as  to  the  rate  of  premium,  the  thing  warranted  must  be  abso- 
lutely true  or  literally  performed,  otherwise  the  policy  will 
be  wholly  void.  The  falsehood  of  a  representation,  on  the 
other  hand,  will  produce  no  effect  on  the  policy  unless  the 
fact  misrepresented  be  material. 


When  state- 
ments in  the 
policy  can  he 
construed 
as  repre- 
sentations. 


532.  Although  as  a  general  rule  all  positive  statements  and 
stipulations  relating  to  the  risk  or  the  subjects  of  insurance 
will,  if  inserted  in  the  policy,  be  construed  as  express  warran- 
ties, yet  there  can  be  little  doubt  that  if  a  positive  statement 
of  material  facts  were  inserted  in  the  policy  with  an  express 
stipulation  that  it  should  be  construed  not  as  a  warranty,  but 


(x)  Pawson  v.  Watson  (1778),  2      Dubois  (1809),  2  Camp.  151;  Nonnen 
Cowp.  785 ;  see  also  Yon  Tungeln  v.      *.  Kettlewell  (1812),  16  East,  176. 
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as  a  representation,  such  express  stipulation  would  prevail    Sect.  533. 
over  the  general  rule  (y). 

It  must  also  be  borne  in  mind  that  the  rule  now  under 
consideration  is  confined  to  positive  representations,  and  does 
not  extend  to  statements  of  belief  or  information;  which 
latter  would  in  certain  case3  unquestionably  be  construed  as 
nothing  more  than  representations*  though  inserted  in  writing 
in  the  policy. 

Thus  where  the  words  "ship  expected  to  be  loaded  between 
the  13th  and  20th  of  September,"  were  inserted  in  the  policy, 
this  was  construed  as  a  representation  that  the  ship  had  not 
been  loaded  within  the  knowledge  of  the  assured  before  the 
13th  of  September;  and  as  it  turned  out  that  he,  in  fact, 
knew  she  had,  the  policy  was  held  void  on  this  account  (2). 

533.  The  language  of  the  polioy  may  itself  be  such  as  to  Gases  in 
imply  a  representation,  which  will  thus  virtually  form  a  part  representation 
of  the  written  instrument.      Thus  where  an  insurance  was  fr^1^^ 
effected  on  ship  (a)  and  cargo  at  and  from  Genoa  to  Dublin,  language  of 

.  .  •  .  the  policy. 

"  the  adventure  to  begin  from  the  loading  to  equip  for  the 
voyage,"  Lord  Mansfield  held  that  these  words  plainly 
implied  a  representation  that  Genoa  was  the  port  of  loading, 
and  as  she  had  loaded  not  at  Genoa  but  at  Leghorn,  this 
being  held  material,  his  Lordship  considered  that  the  policy 
was  void  for  misrepresentation  and  concealment  (b).  So 
where  in  an  insurance  on  goods  the  words  "  to  return  five  per 
cent,  for  convoy  and  arrival "  were  inserted  in  the  policy, 
Lord  Eldon  was  of  opinion  that  these  words  clearly  amounted 
to  a  representation  that  it  was  probable  the  vessel  would  sail 
with  convoy,  or  at  all  events  that  there  was  a  chance  she 
would  do  so ;  and  as  it  appeared  that  the  assured  knew,  when 

(y)  2  Duer,  645.  the  report  to  be  on  the  ship  only. 

(*)    Stewart  c.   Morrison,  Millar  Arnould  is,  however,  probably  right 

on  Ins.  69  ;  and  see  some  American  in  saying  that  the  policy  was  on  ship 

decisions  to  the  same  effect,  cited  and  cargo. 

by  Judge  Duer,  vol.  ii.  pp.  721—  (b)  Hodgson  v.  Richardson  (1764), 

738.  1  W.  Bl.  463;    1  Park,  Ins.  412. 

(a)   The  insurance  is   stated  in  Bee,  as  to  this  ease,  port,  s.  606. 
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Sect.  588.  the  policy  was  effected,  that  the  ship  had  actually  sailed 
without  convoy,  his  Lordship  held  the  misrepresentation 
fraudulent  and  the  contract  void  (c). 

534.  A  representation,  as  we  have  seen,  is  an  oral    or 


motion  has    written  statement  made  by  the  assured  to  the  underwriter. 
In  one  case  the  Court  of  Session  has  held  that  a  representa- 
tion can  be  inferred  from  the  silence  of  the  assured.    A  ship 
had  been  transferred  by  a  fictitious  sale  to  the  Belgian  flag-, 
to  avoid  inspection  as  provided  by  the  Merchant  Shipping* 
Act,  1873.     The  assured,  when  effecting  the  insurance,  did 
not  inform  the  underwriter,  who  had  on  a  former  occasion 
insured  the  ship  as  British,  of  the  change  of  flag.    The  Court 
held  that  the  policy  was  void  by  reason  of  misrepresentation 
and  concealment,  leading  the  underwriter  to  believe  that  the 
ship  was  British.    It  is  submitted,  however,  that  the  representa- 
tion made  in  effecting  a  previous  insurance  cannot  be  considered 
to  have  been  renewed  by  implication,  and  that  the  decision 
can  only  be  supported  on  the  ground  of  concealment  (d). 

In  Fitzherbert  v,  Mather  (e),  an  agent,  after  posting  a 
letter  stating  that  a  ship  had  sailed,  heard  that  it  had  been 
lost.  The  post  had  not  yet  left,  but  he  did  not  write  to 
correct  his  previous  information.  The  Court  of  King's  Bench 
held  that  by  not  doing  so  he  had  represented  that  the  ship 
was  safe  when  the  post  left.  The  letter,  when  it  left  the 
hands  of  the  agent,  stated  his  information  correctly.  The 
editors  submit  that  his  subsequent  omission  to  write  was  not  a 
misrepresentation,  but  a  concealment  of  material  information. 
There  may  no  doubt,  however,  be  cases  in  which  a  repre- 
sentation will  be  inferred  from  the  silence  or  conduct  of  a 
party. 

535.  Formerly  it  appears  to  have  been  laid  down  in  6ome 
cases,  and  assumed  in  others,  that  the  ground  upon  which  the 
misrepresentation  of  a  material  fact  avoided  the  policy  was 

(e)  Beid  v.  Harvey  (1816),  4  Dow,      Ins.  Co.  (1876),  3  Ot.  of  Bess.  Cm. 
97.  (4th  Ser.)  682. 

id)  Hutchinson  *.  Aberdeen  Sea         (*)  (1786),  1  T.  B.  12. 


The  ground 
ti^on  wbioh 
misrepre- 
sentation 
avoids  the 
policy. 
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actual  fraud  or  a  wilful  intention  on  the  part  of  the  assured  Sect.  586. 
to  deceive  the  underwriter  (/).  This  ground,  however,  has 
long  since  been  entirely  abandoned,  and  the  principle  is  now 
firmly  established  that  the  misrepresentation  from  mistake, 
ignorance  or  accident  of  any  material  fact,  however  innocently 
made,  will  avoid  the  policy  quite  as  much  as  in  cases  where 
such  misrepresentation  arises  from  a  wilful  intention  to 
deceive^). 

Later  still,  the  doctrine  favoured  by  the  English  Courts  was  Former 
that  in  the  case  supposed,  although  no  pretence  existed  for  doctrine, 
alleging  actual  fraud,  yet  the  policy  was  to  be  considered 
void  on  the  ground  of  constructive  or  legal  fraud — i.e.,  such 
conduct  on  the  part  of  the  assured  as,  though  it  does  not 
imply  any  moral  turpitude  in  himself,  yet,  from  the  effect  it 
has  in  fact  of  misleading  the  underwriter,  is  in  legal  language 
said  to  be  fraudulent  (h). 

This  doctrine  was  questioned  by  Judge  Duer,  who  con-  Judge  Doer's 
tends  that  the  true  ground  on  which  the  falsity  of  a  material  e* 

representation  avoids  the  contract,  in  cases  where  no  actual 
fraud  can  be  imputed,  is  that  a  positive  representation  on  a 
material  point  is  an  essential  part  of  the  contract  of  insurance, 
though  not  inserted  in  the  policy  (i) ;  and  this  appeared  to 
Arnould  to  be  the  sounder  view  (k). 

(/)  See  the  dicta  of  Lord  Mans-  "There  is  no  donbt  that  a  material 

field  in  Pawson  v.  Watson  (1778),  2  misrepresentation,  though  perfectly 

Cowp.   785 ;    and  Bize  v.  Fletcher  honest  at  the  time,  made  with  the 

(1779),  1  Dougl.  12,  n. ;  the  dictum  intent  that  it  should  be  acted  on  by 

of  Lord  Tenterden  in  Flinn  v.  Tobin  the  insurer,  and  which  has  led  to 

(1829),  Moody  &  Malk.  367 ;  and  the  the  policy  being  granted,  will  defeat 

remarks  of  Duer,  Lecture  on  Repre-  the  policy."  Anderson  v.  Pacific  Fire 

sentation,  112,  113,  n.  3.  &  Marine  Ins.  Go.  (1872),  L.  R.  7 

(y)  The  cases  that  establish  this  G.  P.  65,  68. 

position  are  the  following :  M'Dowell  (*)    gee   the   judgment  of   Lord 

9.  Fraser  (1779),  1  Dougl.  260;  Fillis  Abinger    in    Cornfoote    v.    Fowke 

v.  Brutton  (1782),  1  Park,  Ins.  414  ;  (I840),  6  M.  &  W.   378 ;  and  the 

Fitzherbert  t>.  Mather  (1785),  1T.E.  dicta  of  Baron  Parke  in  Elkin  v. 

12  ;    Feiae  v.  Parkinson    (1811)    4  Janflen  (lM5)>  „  M  &  w  668 

Taunt.   639;    Dennistoun  9.  LiUie  ,.%  ^  ^        _          ^ 

(1821),  3  Bligh,  202 ;  per  Lord  Abin-  <*>  2  D,wr» In8'  •«"««.  »•  **•  ? 

ger  in  Oomfoote  v.  Fowke  (1840),  6  »»d  3  Kent,  Com.  282. 

M.  &  W.  378.    Per  Willes,  J.  :—  (k)  2nd  ed.  vol.  i.  p.  549. 
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Phillips' 
doctrine. 


In  Blackburn  r.  Vigors,  Lord  Esher  took  exception  to  Duer's 
theory  on  the  ground  that  if  it  be  correct "  the  contract  should 
never  be  set  aside,  or  treated  as  void  on  the  ground  of  con- 
cealment (or  misrepresentation) ;  the  contract  should  stand 
and  be  treated  as  broken  by  the  assured."     Duer's  view,  said 
Lord   Esher,    would  raise  new  complications  (/).     Phillips 
explains  the  effect  of  a  misrepresentation  or  concealment  in 
the  contract  on  the  ground  of  a  condition,  implied  by  the  fact 
of  entering  into  the  contract,  that  there  is  no  misrepresenta- 
tion or  concealment,  and  his  proposition  was  in  that  ease 
adopted  by  all  the  judges  in  the  Court  of  Appeal  and  by 
Lord  Watson  in  the  House  of  Lords  (m).    It  is  submitted 
that  this  is  the  proper  ground  on  which  to  base  the  rule. 


In  cases  of  53$.  If  the  purpose  of  the  representation  be  fraudulent — 

fraud  a  mis-  ,  .... 

representation  that  is,  to  deceive  the  underwriter  by  inducing  him  to  believe 
thtTpoHcy        that  which  the  assured  at  the  time  knows  to  be  false,  or  does 

material  h*ng  no*  know  *°  ^  ^TXie — ^ae  policy,  it  is  said,  will  be  equally 
avoided  whether  the  false  statement  be  material  to  the  risk  or 
not  («). 

It  is  submitted  that  this  proposition  is  subject  to  the 
qualification  that  the  fraudulent  statement  must  in  fact  have 
influenced  the  underwriter  when  he  undertook  the  risk. 
Speculations  as  to  the  materiality  of  a  fraudulent  statement 
made  with  a  view  to  a  particular  end  cannot  be  permitted 
when  the  end  has  been  attained  thereby  (o) ;  and  where  the 
purpose  of  a  falsehood  is  to  induce  the  underwriter  to  enter 
into  the  contract,  there  is  no  doubt,  as  Arnould  says,  a  pre- 
sumption that  such  has  been  its  effect  (p).    But  the  presump- 


(/)  Blackburn  v.  Vigors  (1886),  17 
Q.  B.  D.  563,  661. 

(m)  Ibid.  662,  678,  683 ;  12  App. 
Gas.  639  ;  1  Phillips,  Ins.  s.  637. 

(*)  1  Marshall,  Ins.  462  ;  3  Kent, 
Com.  283 ;  1  Duer,  Ins.  80,  83,  614  ; 
1  Park,  Ins.  406;  and  Roberts  v. 
Fonnereau,  there  cited;  see  also 
Sibbaldv.  Hill  (1814),  2  Dow,  268; 


per  Lord  Esher,  The  Bedouin,  [1894] 
P.  1,  12. 

(o)  See  per  Lord  Chelmsford,  L.  C, 
in  Smith  v.  Kay  (1869),  7  CI.  &  F. 
769,  cited  by  Smith,  L.  J.,  in  Gordon 
v.  Street,  [1899]  2  Q.  B.  646. 

(p)  As  to  the  strength  of  saoh  a 
presumption  at  the  present  time, 
when  the  parties  to  an  action  are 
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tion  cannot  be  conclusive,  so  as  to  preclude  evidence  to  the    Sect.  586. 
oontrary  (?),  and  prevent    the  application  of    the   general 
prinoiple  that  a  fraud  will  not  avoid  a  contract  unless  it  has 
induced  one  of  the  parties  to  enter  into  the  contract  (r). 

537.  It  is  not  necessary,  in  order  to  avoid  the  policy  on  To  avoid  the 
the  ground  of  misrepresentation,  that  the  loss  should  have  {oVn^eednot 
arisen  from  a  cause  connected  with  the  fact  or  ciroumstance  J^  ^Jf**64 
misrepresented.     Thus,  if  the  assured  represent  that  the  ship  misrepre- 
or  goods  are  neutral  property,  and  they  are  in  fact  the 
property  of  a  belligerent,  he  shall  not  recover  even  for  a  loss 
occasioned   by   shipwreck,  whether  the  mis-statement  was 

made  through  mistake  or  from  design  to  deceive  (*). 

If  the  policy  be  avoided  by  a  mere  misrepresentation  with-  Where  no 

Actual  fraud, 

out  actual  fraud,  the  assured  is  entitled  to  a  return  of  pre-  assured 
mium(£).     If,  however,  the  representation  was  false  within  a  return  of 
his  own  knowledge,  and  made  with  the  intention  to  deoeive,  Prenuum- 
this  fraud  will  disentitle  him  to  a  return  of  premium  (w). 

538.  Positive  representations  have  been  subdivided  into—  Positive  repre- 
1.    Affirmative ;    2.   Promissory ;   the   former   averring  the  subdivided 
actual  existence  of  the  fact  to  which  they  relate,  the  latter  j^^11111" 
that  such  fact  shall  or  will  thereafter  exist  (a?).  promissory. 

This  distinction,  however,  is  one  more  of  form  than  sub-  Representa- 
stanoe,  as  in  fact  most  positive  representations,  even  when  affirmative  in 
in  terms  affirmative,  in  effect  are  promissory.     Thus  where  i^j^L. 
it  is  represented  that  a  vessel  is  neutral,  or  has  a  lioence  to  m  effeot- 
trade,  or  has  a  certain  armament  or  a  certain  kind  of  cargo, 
the  mere  affirmation  of  these  facts  as  existing  at  the  time  is 
unimportant ;  it  is  the  implied  promise  that,  as  far  as  depends 


oompetent  witnesses,  see  per  Lord 
Blackburn  in  Smith  v.  Chadwiok 
(1884),  9  App.  Oaa.  196. 

{q)  1  Phillips,  s.  640. 

(r)  Per  Romilly,  M.  R.,  Pulsford 
v.  Richard*  (1853),  17  Beav.  87,  96 ; 
per  Jervis,  0.  J.»  Canham  v.  Barry 
(1856),  16  0.  B.  697,  617. 

(•)  Per  Holt,  0.  J.,  Skinner,  R. 


327;  1  Marahail,  Ins.  462;  1  Park, 
Ins.  405. 

(t)  Feise  v.  Parkinson  (1812),  4 
Taunt.  640. 

(u)  Tyler  v.  Home  (1785),  1  Park, 
Ins.  455  ;  Chapman  v.  Eraser  (1793), 
ibid.  466. 

(x)  See  pott,  ss.  642—544,  for  a 
discussion  of  the  doctrine  of  pro- 
missory representations. 
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Sect.  588.  on  the  assured,  they  shall  be  and  continue  unchanged 
throughout  the  duration  of  the  risk,  that  alone  gives  value  to 
the  representation. 

Thus,  to  take  an  instance  in  point.    In  the  case  of  Pawson 
v.  Watson  the  representation  made  by  the  broker  in  effecting 
a  policy  on  the  ship  was  in  these  words: — "She  mounts 
twelve  guns  and  twenty  men."     Although  affirmative  in 
point  of  form,  it  is  plain  that  this  representation  was  promis- 
Bory  in  ite  meaning;  for  when  the  policy  waa  effected  the 
ship,  which,  as  appears  by  the  report,  did  not  sail  for  a  month 
afterwards,  had  not  a  single  gun  or  man  on  board ;  so  that 
the  representation,  unless  construed  to  refer  to  a  future  event, 
was  false  when  made.     The  whole  judgment  of  Lord  Mans- 
field plainly  shows  that  he  took  it  to  be,  what  undoubtedly  it 
was,  not  a  mere  assertion  of  the  actual  force  of  the  vessel  at 
the  time,  but  a  stipulation  that  she  would  sail  with  the  arma- 
ment described  on  the  voyage  insured  (y).    Had  the  repre- 
sentation just  stated  been  thus  expressed : — "  She  is  to  (or 
1  She  will ')  mount  twelve  guns  and  twenty  men,"  it  would 
have  been  an  instance  of  a  representation  promissory  in  terms 
as  well  as  in  effect  (s). 

Is  there  any         539,  it  is  an  important  question,  whether  there  is  any 

difference  as  ... 

to  grounds  on  difference  between  an  affirmative  representation  and  a  promis- 
^omissory  *°tj  representation,  as  to  the  ground  on  which,  if  false,  they 
ttffirmati  w^  avo^  ^e  policy  P     I11  other  words,  whether  the  positive 

representation  misrepresentation  of  a  future  fact,  material  to  the  risks,  will 

'will  avoid 

the  policy  P  just  as  much  avoid  the  policy,  in  the  absence  of  actual  fraud, 
as  the  positive  misrepresentation  of  a  past  or  existing  fact 
equally  material  P 


(y)  See  2  Duer,  766,  whose  Ian-  that  this  is  her  usual  armament,  and 

guage  Arnould  adopted  almost  with-  that  it  is  expected  that  she  will  sail 

out  a  change.  ^th  it  on  the  voyage  insured.    The 
(S)SeeAediWnssion,1^,ss.542--  TeafmM<m    „  She    will    mount 

644.    Even  if  the  promise,  express 

or  implied,  be  not  binding,  the  re-  twdve  *"»■     must  at  **  rate  ta 

presentation    "She  mounts    twelve  *  representation  of  expectation  or 

guns "  may  be  considered  to  mean  belief. 
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The  distinction  seems  first  to  have  been  taken  in  Flinn  f> .  Sect.  539. 
Tobin,  before  Lord  Tenterden  at  Nisi  Prius  (a),  of  which  case  Plum  *. 
the  facts  are  as  follow : — To  induoe  an  underwriter  to  take  a 
risk  on  a  ship  about  to  sail  with  a  cargo  of  rock  salt,  the 
broker  represented  falsely,  but  not  fraudulently,  that  "  the 
ship  would  only  take  fifty  or  sixty  tons  of  rock  salt,  which 
would  put  her  in  light  ballast  trim."  The  ship  sailed  the 
day  after  the  policy  was  signed,  with  160  tons  of  rock  salt  on 
board,  being  a  full  and  very  heavy  cargo.  The  counsel  for 
the  plaintiff,  though  they  admitted  that  the  misrepresentation 
of  past  facts  might,  if  false,  avoid  the  policy,  even  without 
actual  fraud,  yet  contended  that  the  misrepresentation  of  facts 
which  are  hereafter  to  happen,  being  properly  a  matter  of 
stipulation  and  contract,  could  not  have  that  effect  unless 
inserted  in  the  policy. 

Although  Lord  Tenterden  did  not  in  terms  advert  to  the  Observations 

of  Lord 

distinction  thus  taken,  it  appears  from  what  took  place  before  Tenterden. 

his  Lordship  in  a  subsequent  trial,  on  the  same  policy,  that 

he  approved  of  the  distinction.    In  the  later  case  his  Lordship,  Flinn  *. 

in  terms,  took  the  distinction  in  question,  and  advised  the 

jury  to  find  for  the  defendant  if  they  thought  that  a  material 

misrepresentation  was  made  by  the  broker  as  to  the  quantity 

of  rock  salt  actually  on  board,  but  to  find  for  the  plaintiff  if 

they  thought  that  the  representation  was  respecting  the  cargo 

expected  to  be  shipped  (b). 

540.  This  distinction,  however,  even  when  confined  to  the  Distinction 

Twfc^rftflffi  effect 

sole  case  of  promissory  representations,  seems  to  be  opposed  of  affirmative 
to  the  principles  on  which  parol  evidence  of  representation  ^^JjJJJJ!" 
has  been  admitted  in  any  case,  to  be  irreconcilable  with  wtation 

.  seems  "on- 

express  authorities  of  the  greatest  weight,  and  to  have  been  tenable. 

tacitly  abandoned  upon  more  mature  consideration  by  his 

Lordship  himself. 

The  principle  on  which  the  false  affirmation  of  the  actual 

or  past  existence  of  a  material  fact  avoids  the  contract  in  cases 

{a)  Flinn  v.  Tobin  (1829),  1  Mood.  (*)  Flinn  c.  Headlam    (1829),    9 

k  Mali.  867.  B.  k  Gr.  693,  694. 

VOL.  I.  8  8 
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Sect.  540.    where  there  is  no  actual  fraud,  is,  that  the  underwriter  only 
engaged  to  be  liable  upon  the  faith  that  such  fact  existed,  so 
that  the  falsity  of  the  statement  is  a  breach  of  a  condition 
precedent  that  the  contract  should  be  free  from  misrepresen- 
tation.   It  is  evident  that  this  principle  must  apply  equally 
to  the  case  in  which  the  assured  falsely,  though  not  fraudu- 
lently, affirms,  in  positive  terms,  that  some  material  fact  shall 
or  will  hereafter  exist ;  in  this  case  the  basis  of  the  under- 
writer's liability  is  the  future  existence  of  the  fact :  the  falsity 
of  the  positive  statement,  that  the  fact  will  exist,  is  as  com- 
pletely a  breach  of  the  condition  on  which  he  engaged  to  be 
liable,  as  the  falsity  of  the  statement  that  the  fact  had  existed, 
or  was  existing;   on  principle,  therefore,  there  seems  no 
ground  for  this  distinction,  and  it  is  also  quite  irreconcilable 
with  previous  authority  (c). 

Denniatotm  541.  Instead  of  citing  all  the  cases  which  show  that  the 

-  — ■  **ta  0.  fa  M  L  W  «*  .p^hfa.  I** 
promissory,  although  made  in  good  faith,  must  be  substan- 
tially complied  with  in  order  to  sustain  the  policy,  a  decision 
to  this  effect  of  the  highest  English  tribunal,  presided  over 
by  Lord  Eldon,  may  suffice. 

A  policy  on  ship  and  goods  from  Nassau  (New  Providence) 
to  Clyde  (in  Scotland)  was  effected  on  the  18th  June,  1814. 
On  that  occasion  the  broker  showed  the  underwriters  a  letter, 
dated  the  2nd  April,  and  received  by  the  owners  the  day 
before  the  policy  was  effected,  in  which  it  was  stated,  "  The 
Brilliant,"  the  ship  insured,  "  will  sail  on  the  1st  of  May." 
In  point  of  fact  it  turned  out  that  the  ship  had  sailed  on  the 
20th  April,  and  on  the  11th  of  May  had  been  captured  by 
an  American  privateer.  These  facts  were  wholly  unknown 
to  the  parties  by  whom  the  representation  was  made. 

At  the  trial  of  the  appeal  in  the  House  of  Lords,  it  was 
contended  for  the  plaintiff  that  the  statement  of  a  future 

(e)  See  Steel   v.    Lacy   (1810),  3  the   American   oases   to  the  same 

Taunt.    285  ;    Ed^rfs  *.   Footner  ^  ^^  ^j^  m_ 
(1808),  1  Gamp.  680 ;  Dennistotm  v.  * 

'      Lillie  (1821),  3  Bligh,  202 ;  see  also  743'  749~~ 76d* 
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event,  such  as  an  intended  day  of  sailing,  could  be  no  more    Sect.  641. 
than  an  expectation,  and  therefore  could  not  avoid  the  policy, 
unless  fraudulent. 

Lord  Eldon,  however,  held  that  the  policy  was  avoided  by 
the  misrepresentation.  "There  is  a  difference,'9  said  Lord 
Eldon,  "  between  the  representation  of  an  expectation  and 
the  representation  of  a  fact.  The  former  is  immaterial,  but 
the  latter  avoids  the  polioy  if  the  fact  misrepresented  be 
material  to  the  risk  "  (d). 

This  case,  then,  has  been  generally  regarded  as  an  explicit 
authority  for  the  position,  that  a  positive  promissory  repre- 
sentation of  a  material  fact  will,  if  false,  avoid  the  polioy 
though  no  actual  fraud  can  be  alleged. 

So,  where  a  representation  was  made  some  time  before  the  Edwards  *. 

,  .  Footner. 

ship  sailed,  to  the  effect  that  she  "  was  to  sail "  with  convoy 
and  a  certain  armament,  so  that  the  representation  was  both 
promissory  in  its  terms,  and  related  to  an  actually  future 
fact*  Lord  Ellenborough  held,  that  not  having  been  substan- 
tially complied  with,  it  avoided  the  polioy,  though  made 
without  actual  fraud  (e). 

Upon  the  authority  of  previous  cases,  then,  the  distinction 
assumed  by  Lord  Tenterden  appears  to  be  untenable ;  and,  in 
point  of  fact,  it  seems  on  further  reflection  to  have  been  aban- 
doned by  himself  (/). 

It  was  therefore  laid  down  by  Arnould,  as  the  conclusion  Arnould's 
to  be  safely  derived  from  all  the  authorities,  that  the  positive 
representation  of  a  future  fact,  material  to  the  risks,  will,  if 
false,  avoid   the   policy,  though   it   may  not  be  actually 
fraudulent. 


(<*)  Dennistoun  v.  Lillie  (1821),  3 
Bligh,  202.  The  proceedings  in  the 
Sootoh  Courts  are  briefly  reported  in 
1  Shaw's  Appeal  Oases,  22. 

(*)  Edwards  v.  Footner  (1808),  1 
Camp.  580. 

(/)  Flinn  v.  Headlam  (1829),  9 
B.  &  Or.  893.  In  that  ease  it  seems 
to  be  tacitly  oonoeded,  throughout 


the  judgment,  that  if  in  the  opinion 
of  the  jury  the  underwriter  had 
taken  the  risk  upon  the  assurance 
that  only  a  small  quantity  of  rock 
salt  would  be  put  on  board,  this, 
though  the  statement  of  a  future 
fact,  would  yet  have  been  a  material 
representation,  and,  if  false,  hare 
aroided  the  polioy. 
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Sect.  54fl. 

Promissory 
representa- 
tions con- 
sidered. 


General  law 
as  to  repre- 
sentationB  of 
future  facts. 


The  English 
oases  as  to 
promissory 
representa- 
tions. 


542.  The  view  expressed  in  the  text  in  this  passage  and  in 
the  preceding  pages  is  that  which  has  appeared  in  all  the 
earlier  editions  of  this  work.     In  the  absence  of  an  authori- 
tative English  decision  to  the  contrary,  this  fact  alone  is  a 
sufficient  reason  for  leaving  the  text  unaltered.     The  present 
editors  consider  it,  however,  desirable  to  point  out  that  the 
general  law  relating  to  "representations  of  future  facts" 
has   been  deolared,  since  this  work   first  appeared,  to    be 
different  from  the  law  as  stated  in  the  text.      The  later 
decisions  (none  of  which,  however,  relates  to  marine  insur- 
ance) are  to  the  effect  that  what  has  been  called  a  represen- 
tation of  a  future  fact  (if  anything  more  than  an  expression 
of  intention  or  expectation)  can  only  have  legal  effect  as  a 
contract  or  promise  (g).     "There  is  a  clear  difference,"  says 
Mellish,  L.  J.,  "  between  a  misrepresentation  in  point  of  fact, 
a  representation  that  something  exists  at  that  moment  which 
does  not  exist,  and  a  representation  that  something  will  be 
done  in  the  future.     Of  course,  a  representation  that  some- 
thing will  be  done  in  the  future  cannot  either  be  true  or 
false  at  the  moment  it  is  made,  and  although  you  may  call 
it  a  representation,  if  it  is  anything,  it  is  a  contract  or 
promise  "  (A).     Regarded  as  a  promise,  a  representation  that 
something  will  be  done  seems  to  be  an  express  term  of  the 
contract  in  the  nature  of  a  warranty,  which  ought  therefore 
to  be  in  writing,  and  either  included  in  or  incorporated  by 
reference  into  the  polioy. 

543.  On  the  other  hand,  it  will  be  said  that  the  decision  in 
Dennistoun  v.  Lillie,  being  one  of  the  House  of  Lords,  has 
definitely  established  a  different  rule  with  regard  to  contracts 
of  marine  insurance.  It  may,  however,  perhaps  be  argued 
that  Dennistoun  v.  Lillie,  which  Arnould  and  Judge  Duer 
both  regarded  as  putting  the  matter  beyond  doubt,  is  not  as 


(g)  Jorden  v.  Money  (1854),  5 
H.  L.  C.  185 ;  per  Lord  Selbome, 
L.  C,  in  Maddison  v.  Alderson  (1883), 
8  App.  Gas.  467, 478 ;  and  in  Citizens' 
Bank  of  Louisiana  v.  First  National 


Bank  of  New  Orleans  (1873),  L.  B. 
6  H.  L.  352,  360. 

(A)  Beettie  v.  Lord  Ebury  (1872), 
L.  B.  7  Ch.  777,  804. 
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dear  an  authority  as  they  considered.  The  letter,  though  Sect.  543. 
dated  the  2nd  of  April,  was  not  shown  to  the  underwriters 
until  the  18th  of  June,  neaxly  two  months  after  the  ship  had 
in  fact  sailed ;  and  it  may  be  possible  to  contend  that,  as 
Lord  Eldon  said,  the  question  was  whether  the  representation 
was  one  "of  an  expectation  or  a  statement  as  of  a  past 
fact "  (•'),  he  regarded  the  production  of  the  letter  by  the 
broker  on  the  18th  of  June  as  a  representation  by  him  of  an 
event  which  was  then  past,  viz.,  that  the  ship  had  remained 
in  port  until  the  1st  of  May.  From  the  report  it  appears, 
however,  that  the  point  which  was  argued  was  whether  the 
representation  was  merely  one  of  an  expectation,  or  the  state- 
ment of  a  future  event ;  and  the  fact  that  Lord  Eldon  dis- 
tinguished the  oase  from  Bowden  t\  Vaughan  (/ )  (in 
which  case  the  statement  certainly  related  to  a  future 
event),  on  the  ground  that  in  Bowden  v.  Vaughan  the  polioy 
was  effected  by  the  owner  of  the  goods  (who  had  no  control 
over  the  event),  strongly  supports  the  view  that  his  Lordship 
considered  the  representation  one  relating  to  a  future,  and  not 
to  a  past,  event. 

Apart  from  Dennistoun  «?.  Lillie,  there  is  certainly  autho- 
rity in  the  English  cases  in  support  of  the  doctrine  of  pro- 
missory representations.  Though  the  term  "promissory 
representation"  is  not  to  be  found  in  the  reports,  it  has 
undoubtedly  been  decided  in  this  country  that  a  representa- 
tion relating  to  a  future  event  over  which  the  assured  has 
control  will  avoid  the  policy  if  it  be  not  substantially  satis- 
fied (k) ;  and  it  has  also  been  decided  that  a  representation 
which  in  terms  relates  to  an  existing  fact,  may,  in  effect,  be 
promissory,  and  require  that  something  shall  be  done  or  some 
state  of  things  exist  in  the  future.  Thus,  a  representation 
that  a  ship  is  of  a  certain  nationality  has  been  held  to  imply 
an  undertaking  that  she  shall  be  documented  as  a  ship  of  that 
nationality  (/). 

(i)  3  Bligh,  209.  Gamp.    630  ;    and   see   Bowden   v. 

V)  (1809),  10  East,  415.  Vaughan  (1809),  10  East,  415. 

(*)  Edwards  v.  Footner  (1808),  1  (/)  Steel  v.  Lacy  (1810),  3  Taunt, 
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Sect.  548. 


The 


Conclusion. 


In  the  United  States  the  validity  of  a  promissory  represen- 
tation was  dearly  recognized  in  the  earlier  oases  (m).     In 
later  oases  a  different  view  prevailed  (n),  and  there  are  two 
cases,  the  earlier  one  on  a  marine  policy,  the  later  one  on  a 
fire  policy,  which  are  express  decisions  that  such  a  representa- 
tion is  nothing  more  than  a  statement  of  intention  or  expec- 
tation, even  when  relating  to  something  within  the  control 
of  the  assured  (o).      In  die  later  case  the  doctrine  of  pro- 
missory representations  was  vigorously  impugned  by  Chancellor 
Walworth,  in  a  judgment  of  great  ability,  which,  however, 
ignores  most  of  the  decisions  opposed  to  his  view.    More 
recently,  again,  the  existence  of  promissory  representations 
has  in  one  case  been  recognized  (p).    The  whole  subject  is 
discussed  at  great  length  by  Duer,  who  after  an  examination 
of  the  authorities  upholds  the  validity  of  promissory  repre- 
sentations (q).    This  view  is  also  shared  by  Phillips  (r),  and, 
as  stated  in  the  text,  by  Marshall,  to  whom  the  use  of  the 
term  "  promissory  representation  "  seems  to  be  due. 

544.  The  result  seems  to  be  that,  unless  Dennistoun  r. 
Lillie  is  a  sufficiently  dear  authority  to  establish  the  doctrine 
of  promissory  representations  in  relation  to  marine  insurance, 
the  question  is  one  which  must  be  considered  an  open  one. 
On  the  one  hand  it  may  be  argued  that  there  is  no  authority 
or  reason  for  saying  that  the  law  as  to  representations  is  not 


285  ;  Von  Tangeln  v.  Dubois  (1809), 
2  Camp.  161. 

(m)  See  Vanderheuvel  v.  Churoh 
(1801),  2  Johns.  127, 173,  n. ;  Murray 
v.  Alaop  (1802),  3  Johns.  Gas.  47  ; 
Suckley  r.  Delafield  (1804),  2  Gaines, 
222 ;  Alsop  t>.  Goit  (1815),  12  Mass. 
B.  40. 

(»)  See  Rice  p.  New  England  Mar. 
Ins.  Co.  (1827),  4  Pick.  439 ;  Allegro 
v.  Maryland  Ins.  Co.  (1830),  2  Gill 
&  Johns.  B.  136.  See  also  a  criti- 
cism of  the  doctrine  of  promissory 
representations  by  Gray,  J.,  in 
Kimball  *.  iEtna  Ins.  Co.  (1865), 


9  Allen  (Mass.),  540. 

(o)  Bryant  v.  Ocean  Ins.  Co.  (1839), 
22  Pick.  200;  Alston  v.  Mechanics 
Ins.  Co.  (1842),  4  Hill,  329. 

(jp)  Lunt  v.  Boston  Marine  Ins. 
Co.  (1881),  6  F.  662 ;  &  C.,  after 
second  trial  (1883),  17  F.  411. 

(q)  See  2  Dner,  Ins.  Loot.  xiv. 
pp.  657  et  aeq. ;  and  notes  ii.  and  vi. 
thereto,  pp.  721,  749.  The  autho- 
rities in  the  United  States  are  re- 
viewed in  the  American  notes  to 
Barber  c.  Fletcher,  Campbell's  Bal- 
ing Cases,  toI.  ziii.  pp.  636 — 639. 

(r)  1  Phillips,  Ins.  s.  653. 
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the  same  with  respect  to  contracts  of  marine  insurance  as  it  Sect.  644. 
is  with  respect  to  other  contracts ;  i.e.,  that  no  representation 
other  than  a  representation  relating  to  an  existing  f  aot  can 
have  any  effect  on  the  contract,  and  that  when  it  is  sought  to 
give  such  effect  to  any  statement  relating  to  the  future,  it  can 
only  he  hy  showing  that  such  statement  amounts  to  a  war- 
ranty, and  as  such  is  properly  incorporated  into  the  formal 
contract. 

On  the  other  hand  it  may  be  said  that  the  general  rules  of 
law  relating  to  representations  do  not  necessarily  apply  to 
contracts  of  marine  insurance.  The  law  on  the  latter  subject 
has  been  developed  at  oommon  law  without  reference  to  the 
decisions  which  have  been  given  in  relation  to  other  contracts, 
and  it  cannot  be  disputed  that  at  any  rate  in  one  respeot, 
viz.,  the  materiality  of  a  misrepresentation,  the  law  as  to 
marine  insurance  differs  widely  from  the  general  law.  The 
cases  other  than  Dennistoun  v.  Lillie  are  of  course  open  to 
review ;  but  some  weight  must  be  given  to  the  fact  that  for 
the  greater  part  of  a  century  the  rule  embodied  in  them  has 
been  recognised  by  all  the  textwriters  of  authority.  Prom 
the  nature  of  the  contract  and  the  circumstances  under  which 
it  is  effected,  the  representations  made  to  the  underwriter 
have  necessarily  a  special  importance.  This  may  be  a  reason 
for  upholding  the  rule  that  when  a  representation  relates  to 
a  future  event  within  the  control  of  the  assured,  there  is  an 
implied  condition  that  the  representation  shall  be  substantially 
satisfied  (*). 

545.  There  is  a  great  distinction  to  be  drawn  between  Distinction 

1  »j»  •  i.  i_!  j  ix.  between 

such  positive  promissory  representations  and  those  represen-  positive  pro- 
tations  of  belief  or  expectation,  which  we  have  placed  in  Jen^2Sorq?re" 
a  distinct  class,  and  come  now  in  the  course  of  the  inquiry  «"*  «tate- 
to  consider.      The  former  are  positive   engagements  that  expectation. 

(«)  There  is  no  mention  of  pro-  as  to  s   matter  of   expectation  or 

missory  representations  in  the  Marine  belief,"  and  that  '*  a  representation 

Insurance  Bill,  1899.    The  BUI  says  as  to  a  matter  of  fact  is  true,  if  it  be 

(sect.  20)  that  a  representation  may  substantially  oorreot,  whether  it  be 

be  either  "  as  to  a  matter  of  fact  or  literally  oorreot  or  not." 
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Sect.  545.    certain  material  facts  shall  or  will  exist ;  the  latter 

merely  expressions  of  an  expectation  or  belief  that  they 
either  will  or  do  exist.  The  former  involve  a  stipulation 
that  unless  facts  take  place  substantially  corresponding'  with 
those  specified  the  underwriter  shall  not  be  liable  on  the 
policy ;  the  latter  imply  no  stipulation  of  the  kind,  and  their 
falsification  accordingly  can  only  avoid  the  policy  in  cases  of 
actual  fraud  (t). 

A  moment's  consideration  will  show  that  this  distinction  is 
well  founded.     If  a  man  assures  me  positively  that  certain 
events  over  which  he  has  a  control,  and  without  which  I 
should  decline  entering  into  the  contract  with  him,  shall  take 
place  in  a  given  way,  and  I  enter  into  the  contract  on  the 
faith  of  that  positive  assurance,  it  seems  clear  that  such  state- 
ment must  substantially  be  made  good  in  order  to  make  me 
liable  on  such  contract.     If,  however,  he  merely  tells  me  that 
he  believes  or  expects  that  such  events  will  happen  in  a 
certain  way,  and  I  choose  to  enter  into  the  contract  upon 
the  mere  chance  of  such  belief  or  expectation  turning  out 
well  founded,   I  have  no  right  to  be  released  from  my 
contract  on  its  proving   fallacious,   for  its   failure  was  a 
contingency  which  I  ought  to  have  contemplated  on  entering 


When  false, 
statements  of 
expectation 
avoid  the 
policy. 


(t)  A  view  of  the  nature  of  a  re- 
presentation as  to  expectation,  belief, 
or  intention,  for  which  there  is  high 
judicial  authority,  is  that  such  a 
representation  is  one  of  fact;  that 
fact  relating,  however,  not  to  the 
subject-matter  of  the  expectation, 
but  to  the  condition  of  mind  of  the 
person  making  the  statement.  Thus, 
if  I  say  "I  expect  or  believe "  that 
a  certain  state  of  facts  does  or  will 
exist,  though  it  is  true  that  I  do 
not  make  any  statement  as  to  the 
actual  or  future  existence  of  such 
facte,  I  may  be  said  to  make  an 
affirmative  representation  as  to  the 
present  condition  of  my  mind.  See 
per  Bowen,  L.  J.,  in  Edgington  v. 
Fitzmaurice  (1885),  29  Gh.  D.  469, 


483.  On  this  view,  it  is  unneces- 
sary to  make  a  distinction  between 
a  representation  of  an  existing  fact 
and  one  of  belief,  and  the  statement 
that  the  element  of  fraud  must  also 
be  present  in  order  to  invalidate  a 
contract  on  account  of  a  false  re- 
presentation of  belief  is  also  super- 
fluous, for  it  is  impossible  to  make 
a  false  representation  as  to  one's  own 
belief  without  at  the  same  time  being' 
conscious  that  the  representation  is 
false.  Therefore,  when  the  repre- 
sentation is  regarded  as  one  of  an 
existing  fact  (».*.,  the  state  of  a 
man's  mind),  it  is  evident  that  there 
must  almost  of  necessity  be  fraud, 
when  the  representation  is  false, 
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into  my  contract.    If,  indeed,  I  can  show  that,  with  a  design    Sect.  545. 
to  deceive  me,  he  represented  himself  as  expecting  or  believing 
that  which  he  knew  at  the  time  to  be  impossible  or  untrue, 
and  thereby  influenced  me,  I  shall  be  released  from  my 
contract  on  the  ground  of  this  his  actual  fraud. 

546.  And  the  result  would  appear  to  be  the  same  if,  with  Statement 
the  intention  to  deceive  me,  he  stated  his  belief  or  expectation  knowledge 
of  that  with  regard  to  the  possibility  or  truth  of  which  he  0^^tme 
knows  nothing  either  one  way  or  the  other  (u). 

Thus,  if  with  the  intention  to  deceive,  the  owner  of  a  ship 
states  to  the  underwriter  that  he  believes  the  ship  to  be 
neutral,  knowing  nothing  on  the  subject,  and  having  no 
reason  to  believe  either  way,  the  better  opinion  would  seem 
to  be,  that  this  representation,  if  false,  would  avoid  the 
policy  (z). 

It  has  this  effect,  however,  only  when  made  with  the  inten- 
tion to  deceive.  Thus,  where  a  broker  employed  to  effect  a 
policy  on  certain  ships  engaged  in  the  African  trade  repre- 
sented that  they  were  "  expected  to  leave  the  coast  of  Africa 
in  November  or  December,"  when,  in  fact,  they  had  all  left 
in  May :  this,  though  material  to  the  risk,  yet,  not  having 
been  made  fraudulently,  was  held  not  to  be  a  representation, 
but  a  mere  expectation,  into  the  grounds  of  which  the  under- 
writer ought  to  have  inquired  before  he  relied  on  it  (y). 

547.  When  it  is  evident  from  the  position  of  the  parties  When  positive 
and  all  the  circumstances  of  the  case,  that  a  statement,  though  considered 

in  terms  a  direct  and  positive  assertion,  must,  in  fact,  be  ^y"1.      . 

r  7  7  '         expression  of 

regarded  as  a  mere  expression  of  expectation  or  belief,  or  expectation, 
opinion,  it  will  be  so  construed. 


(u)  Per  Manle,  J.,  Evans  v.  Ed- 
monds (1853),  13  C.  B.  777,  785; 
see  also  Perry  v.  Peek  (1889),  14 
App.  Cas.  337. 

(x)  Lord  Mansfield  in  Pawson  e. 
Watson  (1778),  2  Cowp.  787,  laid 
down  the  oontrary ;  but  the  observa- 
tions of  Maule,  J.  (ubi  supra),  of 
Marshall   (Ins.   463),  and  of  Duer 


(2  Ins.  710,   711),  seem  unanswer- 
able in  favour  of  the  other  view. 

(y)  Barber  v.  Fletoher  (1779),  1 
Dougl.  306.  It  appears  from  the 
report  that  there  was  no  allegation 
of  actual  fraud.  See  also  the  re- 
marks made  on  this  case  by  Bay- 
ley,  J.,  in  Bridges  v.  Hunter  (1813), 
1  M.  &  S.  19. 
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Oases  in 
illustration. 


Bowden  v. 
Yaughan. 


Hnbbard  v. 
Glover. 


If,  for  instance,  the  owner  of  a  ship,  meaning  to  deceive, 
were  to  state  that  he  believed,  or  expected,  she  would  sail 
long  after,  or  long  before,  some  day  on  which  she  had  actually 
sailed,  this  misrepresentation  would,  doubtless,  be  held  to 
avoid  the  policy ;  if,  however,  the  owner  of  goods  intended 
to  be  embarked  on  board  the  same  ship  were  to  make  a 
similar  statement,  as  to  the  time  of  the  ship's  sailing,  without 
knowledge  either  the  one  way  or  the  other,  such  statement 
ought  to  be  looked  upon  as  totally  immaterial ;  for,  coming 
from  such  a  quarter,  the  underwriter  must  have  received  it  as 
the  mere  expression  of  an  opinion,  and  if  he  meant  to  act 
upon  it,  was  bound  to  inquire  into  the  grounds  upon  which 
it  was  founded  (2).    This  principle  has  been  extended  to  cases 
in  which  the  statement  is,  on  the  face  of  it,  a  positive  promis- 
sory representation  or  explicit  engagement  for  the  existence 
of  future  faots,  where  made  in  the  absence  of  fraud  by  parties 
who  have  no  interest  in  the  subject,  or  control  over  the  event, 
to  which  the  statement  refers. 

548.  Thus,  where  a  broker,  employed  to  effect  a  policy  on 
goods,  for  a  party  who  had  no  interest  in  the  ship,  represented 
that  "  the  ship/'  which  was  then  at  Lisbon,  "  was  to  sail  in  a 
few  days,"  and  the  ship  did  not,  in  fact,  sail  for  a  month, 
Lord  Ellenborough  and  the  Court  of  King's  Bench  held  that 
this  statement,  though  material  to  the  risks,  having  been 
made  by  the  owner  of  the  goods,  who  had  no  control  over  the 
time  of  the  ship's  sailing,  must  be  regarded  merely  as  the 
expression  of  a  probable  expectation,  which,  as  it  appeared  to 
have  been  made  bond  fide,  could  not  avoid  the  policy  (a). 

A  broker  employed  to  procure  an  insurance  on  a  ship,  for 
a  homeward  voyage  "  from  St.  Petersburg  or  Cronstadt  to 
London,"  in  order  to  induce  the  underwriter  to  take  the 
insurance  as  a  summer  risk,  told  him,  on  the  13th  of  June, 
just  before  the  policy  was  effected,  "  the  ship  has  sailed  some 
time  (i.e.,  from  London),  and  must  now  be  at  Gottenburg. 


(*)  Drier  on  Representations,  96 — 


97. 


(a)  Bowden  v.  Yaughan  (1809),  10 
East,  415. 
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There  is  a  oargo  ready  for  her  (i.e.,  at  Cronstadt),  and  she  is  Sect.  648. 
sure  to  be  an  early  ship."  The  ship  in  fact  did  happen  to  be 
at  Gtattenburg  when  this  statement  was  made,  but  at  Cron- 
stadt found  no  oargo  ready  for  her ;  and  in  consequence  of 
the  delay  thus  oaused,  did  not  begin  her  voyage  from  Cronstadt 
to  London  till  after  the  winter  risk  had  begun.  Lord  Ellen- 
borough  held  that  this  did' not  avoid  the  policy,  as  the  state- 
ment must  have  been  understood  by  the  underwriters  to  mean 
nothing  more  than  that  a  oargo  had  been  ordered,  and  the 
expression  of  a  probable  belief  that  it  would  be  ready  for  the 
ship  at  Cronstadt,  so  that  she  might  be  expected  to  be  an 
early  ship  (J). 

549.  This  principle  of  decision  applies  d  fortiori  where  it  Statements 
appears  from  the  terms  in  which  the  statement  is  made  that  ^elr  terms 
the  broker  cannot  intend  it  to  be  taken  as  a  positive  assertion  7e?>  ^tended 

*  to  be  only  of 

of  the  existence  of  a  fact  within  his  own  knowledge.  Where  expectation 
a  broker,  employed  to  effect  an  insurance  on  a  ship  "  at  and  Brine  v  ' 
from  Messina  to  her  port  or  ports  of  discharge  in  the  Featherstone. 
Channel,"  stated  to  the  underwriter  at  the  time  of  effecting 
the  policy,  "  that  the  ship  was  then  (28th  June)  either  neai 
Messina  or  at  Messina,  or  on  her  homeward  voyage ;  "  and 
it  turned  out  in  fact  that  the  ship,  although  she  had  sailed 
from  London  a  fortnight  before  this  statement  was  made,  yet 
had  not  sailed  from  Falmouth  till  two  days  after  it  (i.e.,  on 
30th  June) :  Gibbs,  C.  J.,  held  at  the  trial,  and  the  Court  of 
Common  Pleas  confirmed  his  decision,  that  this  was  not  a- 
positive  representation,  but  merely  the  expression  of  an 
opinion  formed  by  the  broker  from  knowing  the  time  at 
which  the  ship  had  sailed  from  London ;  and  therefore, 
although  if  he  had  stated  it  positively  as  a  fact,  it  might 
have  bound  the  assured  to  a  substantial  compliance ;  yet,  as 
he  merely  stated  the  ship  to  be  in  one  of  three  situations,  and 
did  not  allege  specifically  in  which,  that  the  very  form  of  the 

(b)  Hnbbard  v.  Glover  (1812),  3  ft  cargo  r^y  ^xML  generaUy  not 
Camp    313      It  is  submitted  *at,  ^^^^  expression* 
with  the  modern  means  of  oommnm-  va- 
cation, a  statement  that  there  was  belief. 
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**°k  c*°  statement  showed  that  it  was  merely  to  be  taken  as  a  com- 
putation, whioh,  though  erroneous,  oonld  not  avoid  the  policy 
in  the  absence  of  fraud  (c). 

p*^?80**"         ^  ^e  *™e  °*  e^ec^nfi>  a  policy  on  the  freight  of  the 
Ins.  Co.  "  Clarendon  "  "  from  Belize  to  Rendez-vous  Point,  thenoe 

back  to  Belize,  and  thence  to  London,"  Rendez-vous  Point 
being  unknown  to  either  of  the  parties,  the  master's  letter 
was  shown  to  the  underwriter  containing  this  passage : — "  It 
is  considered  by  the  pilot  here  as  a  good  and  safe  anchorage, 
and  well-sheltered.  I  have  been  out  and  seen  the  place,  and 
consider  it  quite  safe."  It  was  proved  on  the  trial  that 
Rendez-vous  Point  was  a  dangerous  place  for  a  vessel  to 
anohor  during  the  hurricane  months;  but  the  jury  found 
that  the  pilot  and  master  considered  it  was  not  dangerous. 

On  a  motion  for  a  new  trial  the  Court  of  Common  Pleas 
refused  to  grant  a  rule.  Willes,  J.,  said :  "  There  is  no 
doubt  that  a  material  misrepresentation,  though  perfectly 
honest  at  the  time,  made  with  the  intent  that  it  should  be 
acted  on  by  the  insurer,  and  which  has  led  to  the  policy 
being  granted,  will  defeat  the  policy."  The  question,  how- 
ever, continued  the  learned  judge,  was  whether  the  passage 
in  question  amounted  to  an  absolute  statement  of  fact,  or  only 
to  a  statement  of  opinion.  If  the  latter,  it  might  be,  if  the 
opinion  was  one  which  the  writer  of  the  letter  really  did  not 
entertain — a  conclusion  which  the  jury  would  easily  have 
arrived  at,  if  they  thought  no  person  could  honestly  have 
entertained  such  a  belief — that  the  assured  would  be  bound. 
But  the  jury  had  found  that  it  was  an  opinion  honestly 
formed.  The  learned  judge  ended  by  saying  that  the  words 
did  not  amount  to  an  absolute  statement  of  a  fact,  the  effect 
of  them  being  that  it  was  considered  by  the  pilot  a  safe 
place,  and  that  from  information  received  from  the  pilot  and 
from  his  own  inspection,  the  master  also  considered  it  quite 

(«)  Brine  r.  Featherstone  (1813),  4  b^rf ;  and  it  was  not  shown  that 

Taunt.  867.     In  other  words,  the  he  ^  ^  ^  ^^  ^^^ 
representation  was  considered  to  re* 

Ute  only  to  the  broker's  general  whiah  he  had  not  in  fact  beUW. 
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safe.     Therefore,  fraud  being  out  of  the  question,  there  was    Sect.  649. 
no  misrepresentation  (d) . 

550.  If,  however,  the  form  of  statement  be  positive  (there  5?^^e  J?-" 
being  nothing  in  the  circumstances  to  show  that  it  was  not  mainly  wrong 
so  intended),  then,  although  the  error  may  merely  consist  in  from  facts 

a  wrong  computation  from  facts  truly  communicated,  the  S^fflt 
positive  nature  of  the  statement  will  tie  the  assured  down  to  ^l  **?** 
a  substantial   compliance,  and  its  falsehood,  in  fact,  will  M'Dowellr. 
avoid  the  policy.  Eraser. 

Thus  a  broker,  having  been  informed  that  a  ship  was  seen 
in  the  Delaware  five  days  after  she  had  sailed  from  New 
York,  understood  this  to  mean,  as  by  the  usage  of  mercantile 
men  it  well  might,  five  days  after  she  had  sailed  from  Sandy 
Hook,  which  he  knew  to  have  been  on  the  6th  of  Deoember, 
and  he  consequently  stated  as  a  positive  fact  that  the  ship 
"  was  seen  safe  in  the  Delaware  on  the  11th  of  December  " ; 
this  was  held  to  be  a  representation  which  must  be  sub- 
stantially complied  with,  although  it  was  shown  to  be  a  mere 
mistake  arising  from  the  fact  that  the  party  giving  the 
information  to  the  broker  meant  that  he  had  seen  the  ship 
five  days  after  she  had  sailed,  not  from  Sandy  Hook,  but 
from  New  York  quay,  which  was  some  days  previously  (e). 

551.  The  ground  of  distinction  between  these  two  classes  Ground  of 
of  cases  is,  that  from  the  one  mode  of  statement  the  under-  between 
writer  must  necessarily  have  inferred  that  the  assured  did  not     68e  caflee' 
mean  to  affirm  the  fact  positively  ;   and  from  the  other  he 

must  equally  have  inferred  that  he  did.  In  oases  of  the 
former  kind  the  underwriter  ought  not,  as  a  cautious  man,  to 
take  the  risk  without  inquiring  into  the  grounds  of  the 
assured's  expectation,  belief,  or  opinion,  otherwise  the  law 
presumes  that  he  relies  and  acts  exclusively  on  his  own 
judgment,  and  he  has  no  right  to  complain  of  the  conse- 
quences of  having  done  so. 

(rf)  Anderson  t>.   Pacific  Fire  &  , }  M<DoweU  9m  ¥nBer  (mQ)    x 

Marino  Ins.  Co.  (1872),  L.  R.  7  0.  P.      ^ u  ,  K  "  h 

66  v        "  Dougl.  2G0. 
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Sect.  55a. 

Statements 
professedly 
founded  on 
information. 


What 

compliance 

therewith 


Responsibility 
of  tne  assured 
for  informa- 
tion derived 
from  his 
agent. 


Eitzherbert 
v.  Mather. 


552.  A  third  class  of  representations  consists  of  those  in 
which  the  assured  neither  states  positively  the  actual  or  future 
existence  of  a  fact,  nor  his  belief  or  expectation  of  its  existence ; 
but  either  (1)  Qualifies  his  statement  by  adding  that  it  is 
made  on  the  information  of  others ;  or  (2)  Merely  submits 
the  information  in  its  whole  extent  to  the  underwriters, 
leaving  them  to  draw  their  own  conclusions  from  it  (/). 

In  these  oases  the  assured  is  bound,  not  to  any  substantial 
compliance  with  the  statement  made,  but  only  to  show  that 
such  statement  corresponded  with  the  information  he  really 
received ;  in  other  words,  he  is  not  answerable  for  the  truth  of 
the  facts,  but  only  for  the  truth  with  which  he  has  stated  the 
information  received. 

553.  If,  however,  the  information  so  communicated  by  the 
assured  to  the  underwriter  proceeds  from  an  agent  of  the 
assured,  whose  duty  it  was  to  give  the  intelligence  (g),  the 
assured  is  just  as  responsible  for  the  truth  of  the  information 
as  he  would  be  for  the  truth  of  a  positive  representation  made 
by  himself  of  the  same  facts.  The  principle  here  is,  that 
what  is  known  to  the  agent  is  impliedly  known  to  the  prin- 
cipal (h). 

The  following  case  illustrates  this  principle : — 
Thomas,    a    corn-factor    at    Hartland    (in    Devonshire), 
shipped  by  order  a  cargo  of  oats  on  the  16th  September  to  a 
consignee  at  Portsmouth  on  aocount  of  the  assured.    The 


(/)  2  Duer,  Ins.  707. 

Iff)  In  Blackburn  v.  Vigors  (1886), 
17  Q.  B.  D.  at  p.  563,  Lord  Esher 
said  that  the  agent  "whose  duty  it 
was  to  give  the  intelligence  "  means 
in  this  context  "the  agent  who 
effects  the  insurance."  The  editors, 
however,  consider  that  this  passage 
clearly  means,  as  taken  literally  it 
ought  to  mean,  that  if  the  assured 
submits  to  the  underwriter  informa- 
tion received  from  an  agent  whose 
duty  it  is  to  keep  him  informed,  he 
is  responsible  for  any  misrepresenta- 


tion contained  in  that  information. 
In  this  sense  the  rule  is  analogous 
to  that  laid  down  by  the  House  of 
Lords  in  the  same  case  in  relation 
to  concealment.  See  next  chapter, 
"  Concealment."  Lord  Esher,  it 
may  be  notioed,  thought  that  no 
agent  was  under  a  duty  to  keep  his 

principal  informed  as  to  matters 
affecting  the  subject  of  the  insur- 
ance. 

(A)  See  Blackburn  r.  Vigors  (1887), 
12  App.  Gas,  Ml. 
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same  day  he  wrote  to  an  agent  of  the  assured  at  Portsmouth  Sect.  653. 
stating  that  he  had  that  morning  shipped  the  oats,  that  the 
ship  had  sailed  immediately,  but  that  he  was  afraid  the  wind 
was  coming  from  the  westward  and  would  f oroe  her  baok :  he 
also  the  same  day  wrote  to  the  same  effect  to  another  agent 
of  the  assured  in  London,  directing  him  to  effect  an  insuranoe 
and  adding  these  words : — "  I  wish  the  whole  were  safe  to 
hand.  The  weather  appears  stormy."  These  letters,  though 
written  on  the  16th,  did  not  by  the  then  course  of  post  leave 
Hartland  till  1  p.m.  on  the  17th,  early  on  the  morning  of 
which  day  Thomas  knew  of  the  loss  of  the  ship,  which  had 
been  driven  baok  by  the  wind  and  wrecked  on  the  night  of 
the  16th  off  Hartland  Pier.  He,  however,  sent  no  further 
information  to  the  London  agent,  who,  having  on  the 
morning  of  the  26th  received  the  letter  which  left  Hartland 
on  the  17th,  and  also  an  order  from  the  assured  to  procure  an 
insurance,  submitted  these  letters  to  the  underwriters  as  his 
instructions,  and  upon  them  procured  a  policy  to  be  effected 
on  the  oats, "  lost  or  not  lost,  from  Hartland  to  Portsmouth." 
The  Court  held  that  the  polioy  was  void  on  the  ground  of 
misrepresentation.  The  assured  himself  was  innocent,  yet  as 
he  had  built  his  information  on  that  of  his  agent  (Thomas), 
and  the  agent  had  been  guilty  of  misrepresentation,  the 
assured  himself  ougjit  to  suffer  for  it.  "  This  polioy,"  said 
Lord  Mansfield,  "  was  effected  by  misrepresentation,  because 
the  underwriter  was  warranted  on  the  information  of  the 
agent  (i.e.,  Thomas)  .to  take  for  granted  that  on  the  17th  of 
September,  at  1  o'clock"  (the  post-time  at  Hartland),  "the 
ship  was  safe ;  for  the  agent  gave  an  account  of  the  ship  being 
loaded,  but  said  nothing  at  all  of  what  had  happened  to  her." 
Then  there  was  strong  ground  "  to  believe,  on  this  letter,  that 
she  was  safe  when  the  post  came  away  "  (*). 

(i)  Htsherbert  v.  Mather  (1786),  it  was  therefore  the  foundation  of 

1  T.  R.  12,  16.    See  per  Boiler,  J.,  the  insurance."    The  editors  submit 

ibid.  16: — "Aooording  to  plaintiff's  that  the  agent  was  guilty  not  of 

letter,  the  insuranoe  was  not  to  be  misrepresentation  (for  what  he  wrote 

made  till  Thomas's  letter  arrived ;  was  true  at  the  time),  but  of  oon- 
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Sect.  658. 

Misrepresen- 
tation  or  oon- 
oealment  by 
the  master. 


Wnat  repre* 
eentations  are 
material. 

Test  of 
materiality. 


As  long  as  the  master  is  acting  as  agent  for  the  owner  in 
his  general  capacity  as  master,  so  long  it  is  his  legal  duty  to 
communicate  and  truly  represent  all  material  facts  connected 
with  the  ship ;  and  his  fraud  or  neglect  in  the  discharge  of 
that  his  duty,  if  it  have  operated,  in  fact,  to  mislead  the 
underwriter,  will  avoid  the  contract  as  much  as  a  concealment 
or  misrepresentation  by  the  assured  himself  (k). 

554.  As  we  have  already  seen,  when  no  actual  fraud  can 
be  imputed,  a  representation,  although  false,  will  not  avoid 
the  policy  unless  it  be  material.  It  becomes  important, 
therefore,  to  inquire  what  it  is  that  makes  a  representation 
material.  Every  representation  is  deemed  to  be  material 
which  is  of  such  a  nature  as  would  be  likely  to  induce  a 
prudent  underwriter  to  take  the  risk,  or  to  take  it  at  a  lower 
premium  than  he  otherwise  would.  The  test  of  materiality 
is  the  probable  effect  which  the  statement  might  naturally 
and  reasonably  be  expected  to  produce  on  the  mind  of  an 
underwriter  (I). 


cealment  in  not  sending  news  of  the 
loss  to  supplement  his  letter.  The 
principle,  however,  which  Arnonld 
rests  on  this  case  is  not  affected  by 
this  criticism. 

(k)  Gladstone  e.  King  (1813),  1 
M.  &  8.  36.  Phillips  (vol.  i.  p.  341, 
2nd  ed.)  cited  the  American  case  of 
Boggles  v.  General  Interest  Ins. 
(1827),  12  Wheaton,  S.  C.  R.  408, 
as  contra;  bnt  Judge  Duer  satis- 
factorily shows  that  no  Buoh  doc- 
trine can  fairly  be  deduced  from  the 
case  cited,  2  Ins.  791— 796.  Phillips, 
in  the  3rd  ed.  (vol.  i.  pp.  293,  294), 
states  his  position  thus :  "  A  policy- 
made  under  an  essential  misunder- 
standing by  both  of  the  parties,  into 
which  they  are  purposely  and  fraudu- 
lently led  by  a  third,  whether  he  be 
agent  of  both,  or  one,  or  neither,  is 
void. ' '  See  also  Blackburn  v.  Vigors 
(1887),  12App.  Gas.  531. 

(*)  This  is  substantially  Mr.  Mac- 


laohlan's  definition  of  materiality, 
which  agrees  with  those  of  Mar- 
shall (1  Ins.  449),  of  Phillips  (1  Ins. 
as.  624 — 626),  and  of  the  Marine  In- 
surance Bill,  1899,  s.  20  (2).  Arnould 
says  (2nd  ed.  vol.  i.  p.  565) :  "  Every 
representation  is  to  be  deemed  mate- 
rial which  there  is  just  reason  to 
believe  either  determined  the  under- 
writer to  insure,  or  influenced  his 
estimate  of  the  premium."    He  con- 
tinues :  "  The  test  of  materiality  is 
the  probable  influence  of  the  state- 
ment  made   on  the  mind  of    the 
underwriter.     It  is  not  absolutely 
necessary  that  the  fact  represented 
should  have  any  direct  bearing  on 
the  state  or  condition  of  the  subject 
of    the  proposed   insurance:    it  is 
sufficient  that  it  either  in  fact  did 
exert,  or  may  reasonably  be  pre- 
sumed to  have  exerted,  an  inflnffn^ 
oyer  the  mind  of  the  underwriter 
in  determining  him  to  assume  a  re- 
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555.  Even  where  the  representation  is  of  material  facts,    Sect.  655. 


jet,  if  it  satisfactorily  appears  that  it  did  not  influence  the  A  misrepre- 
judgment  of  the  underwriter,  its  falsity  will  be  held  not  to  which  did 
avoid  the  policy.     Thus,  where  the  fact  stated  was  "  that  the  g£  ^^oe 
vessel  would  only  take  in  fifty  or  sixty  tons  of  rock  salt,  writer  win 

.  .  n°t  avoid 

which  would  be  no  more  than  ballast  trim,"  the  materiality  the  policy, 
of  the  fact  thus  stated  was  admitted  on  all  hands ;  but  as  a 
certificate  of  the  ship's  fitness  to  proceed  on  her  voyage  with 
a  cargo  of  rock  salt  was  shown  to  the  underwriters  at  the  time 
the  statement  was  made,  Lord  Tenterden  told  the  jury  to 
consider  whether  the  underwriter  was  guided  by  the  certifi- 
cate  or  the  representation,  and  the  jury,  under  this  direction, 
having  found  for  the  assured,  saying  they  thought  the  repre- 
sentation under  the  circumstances  not  material,  his  Lordship, 
on  motion  for  a  new  trial,  refused  to  disturb  the  verdict  (iw). 

Some  facts  there  are  which  have  so  plain  and  direct  a  When  there 
bearing  on  the  estimate  of  the  risk  that  a  misrepresentation  tiontoaTthe* 
as  to  any  of  them  will,  in  all  cases,  avoid  the  policy,  unless  nnd65^ntor 
the  assured  can  show  to  the  satisfaction  of  the  jury  that  the  flaepoedby 

,  ft  misreiire— 

judgment  of  the  underwriter  was  not,  under  the  circumstances,  rotation, 
influenced  by  the  misrepresentation. 


sponsihility  he  would  not  otherwise 
hare  undertaken."  This  statement 
agrees  with  Judge  Duer's  view. 
Mar.  Ins.  vol.  ii.  p.  680.  The  differ- 
ence between  the  two  definitions  is 
that  according  to  Arnould  and  Duer 
a  perfectly  innocent  misrepresenta- 
tion of  a  matter  which  underwriters 
in  general  would  consider  unim- 
portant would  avoid  the  policy,  if 
the  particular  underwriter  could  con- 
vince the  jury  that  it  had  in  fact 
influenced  his  mind.  It  is  for  this 
reason  that  the  editors  think  the 
view  which  Mr.  Maolachlan  adopted 
preferable,  and  that  they  have  re- 
tained his  text.  Both  Arnould  and 
Duer  rely  on  Sibbald  v.  Hill  (1814), 
2  Dow,  263,  as  establishing  the  pro- 
position that  it  is  the  influence  of 
the  misrepresentation  on  the  mind 

VOL.  I. 


of  the  particular  underwriter  which 
determines  its  materiality.  That, 
however,  was  a  clear  case  of  fraud, 
and  in  his  judgment  Lord  Eldon 
was  obviously  treating  it  as  a  case 
of  fraud. 

(m)  Flinn  v.  Headlam  (1829),  9 
B.  &  Cr.  693.  Phillips  (Ins.  s.  681) 
is  of  opinion  that  the  assured  cannot 
be  allowed  to  prove  that  a  material 
misrepresentation  did  not  influence 
the  underwriter.  The  editors  submit 
that  the  rule  stated  by  Arnould  is 
correct,  although  the  evidenoe  in 
Flinn  v.  Headlam  may  not  have 
justified  its  application.  In  equity 
it  is  dear  that  even  a  fraudulent 
misrepresentation  gives  no  right  to 
rescind  a  contract,  when  it  has  not 
influenced  the  party  to  whom  it  was 
made. 

TT 
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Sect.  550.        Thus,  positive  representations  of  the  day  on  which  the  ship 
has  sailed,  or  will  sail  (n),  or  on  which  she  was  last  seen  in 
safety  (o),  of  the  kind  of  armament  she  is  to  be  fitted  out 
with,  the  number  of  men  with  whioh  she  is  to  be  manned  (p)9 
her  age  (q),  and  the  nature  of  the  cargo  she  is  to  carry  (r), 
being  all  of  them  statements  of  facts  manifestly  material  to 
the  risks,  and  almost  necessarily  affecting  the  underwriter's 
estimate  of  it,  will,  if  false,  avoid  the  policy,  unless  the 
assured  can  show  conclusively  that  the  underwriter  was  not 
in  fact  influenced  by  them.   In  the  absence  of  such  proof,  the 
presumption  is  the  contrary,  and  against  the  policy.      In 
Scotland  it  has  been  held  that  a  representation,  in  effecting  a 
time  policy,  that  a  particular  voyage  was  contemplated,  was 
immaterial,  as  under  the  policy  the  assured  could  at  will 
change  the  destination  of  the  ship  (s). 

The  circumstance  that  a  representation  relates  to  facts 
which,  though  material  to  the  risk,  the  assured  is  not  bound 
to  disclose,  as  the  age,  structure  or  condition  of  the  vessel, 
and  generally  all  those  points  which  are  included  in  the 
warranty  of  seaworthiness  (£),  will  not  prevent  its  avoiding 
the  policy,  if  not  substantially  true,  when  it  is  made  in 
answer  to  inquiries  by  the  underwriter. 

According  to  Phillips,  the  question  of  materiality  cannot 
be  raised  when  a  representation  is  made  in  answer  to  an 
inquiry.  "  A  party,"  he  says,  "  in  making  a  contract  has  a 
right  to  the  advantage  of  his  own  judgment  of  what  is 
material ;  and  if,  by  making  specific  inquiry,  he  implies  that 
he  considers  a  fact  to  be  so,  the  other  party  is  bound  to  it  as 
such  "  (u) .  The  f  act  of  the  inquiry  being  made  is  dear  evidence 


Representa- 
tions made 
in  answer 
to  questions. 


(ft)  Anderson  v.  Thornton  (1853), 
8  Ex.  426;  Fillis*.  Brutton(l782),  1 
Park,  Ins.  414  ;  Dennistonn  v.  Lillie 
(1821),  3Bligh,  202;  Arnotv.  Stewart 
(1817),  5  Dow,  274. 

(o)  M'Dowell  v.  Fraser  (1779),  1 
Dongl.  260. 

(p)  Pawson  v.  Watson  (1778),  2 
Gowp.  786 ;  Edwards  v.  Footner 
(1808),  1  Camp.  630. 


(q)  Ionides  v.  Pacific  Fire  &  Ma- 
rine Ins.  Co.  (1871),  L.  R.  6  Q.  B. 
674 ;  (1872),  L.  R.  7  Q.  B.  517. 

(r)  Flinn  v.  Headlam  (1829),  9 
B.  &  Cr.  693. 

(«)  Harvey  v.  Seligman  (1883), 
10  Ot.  of  Sess.  Gas.  (4th  Ser.)  680. 

(t)  Shoolbred  *.  Nutt  (1782),  1 
Park,  492;  Haywood  v.  Rodger* 
(1804),  4  East,  690. 

(«)  1  Phillips,  Ins.  8.  642. 
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that  the  representation  has  influenced  the  mind  of  the  tinder-  Sect.  550. 
"writer.  Tet  when  the  inquiry  relates  to  a  matter  which  is 
not  material  (in  the  sense  in  which  "  material "  has  been 
defined),  it  may  be  doubted  whether  an  honest,  though 
inaccurate,  answer  will  give  him  the  right  to  avoid  the 
polioy  (#). 

556.  Although  underwriters  at  Lloyd's  are  generally  pre-  Misrepresen- 
sumed  to  know  the  contents  of  Lloyd's  lists,  a  positive  mis-  content*  of 
representation  of  a  fact  material  to  the  risk,  the  truth  as  to  Uo7^9 1»k- 
which  may  be  ascertained  by  merely  referring  to  Lloyd's 

lists,  will  be  held  to  avoid  the  polioy,  unless  distinct  proof  can 
be  adduced  that  the  underwriter  actually  did  inspect  the  lists. 
The  presumption  is  that  he  relied  upon  such  representation, 
and  not  upon  the  lists  (t/). 

Where  the  facts  represented  are  not  thus  manifestly  material  Rate  of 
to  the  risk,  a  presumption  as  to  the  materiality  of  the  repre-  i^tert  of*  ** 
sentation  may  be  founded  on  the  rate  of  premium.     If  the  m»terialx*J* 
premium  is  much  lower  than  is  required  in  the  absence  of 
such  representation,  the  fair  presumption  is  that  the  repre- 
sentation induced  the  underwriter  to  take  the  risk  at  the 
lower  premium ;  if  the  premium  were  higher  than,  or  the 
same  as,  usual,  the  presumption  would  be  the  other  way  (s). 

557.  The  materiality  of  a  representation  is  a  question  Materiality  a 
which  falls  exclusively  within  the  province  of  a  jury  (a).  t£eju_y.  °r 


(z)  See  per  Lord  Eaher  in  The 
Bedouin,  [1894]  P.  1,  12:— "If  he 
(».<?.,  the  assured)  is  asked  a  ques- 
tion— whether  a  material  fact  or 
not— by  the  underwriters,  he  must 
answer  it  truly.  If  he  answers  it 
falsely,  with  intent  to  deceive,  though 
it  may  not  be  a  material  fact,  it  will 
vitiate  the  polioy." 

(y)  Mackintosh  v.  Marshall  (1843), 
11  M.  &  W.  116.  There  is  an 
opinion  not  in  accord  with  this  de- 
cision attributed  to  Erie,  C.  J.,  in 
Foley  v.  Tabor  (1861),  2  F.  &  F. 
662. 


(z)  See,  as  to  presumptions  from 
the  rate  of  premium,  Court  v.  Mar- 
tineau  (1782),  3  DougL  161 ;  Bridges 
v.  Hunter  (1813),  1  M.  &  8.  18,  19 ; 
see  also  Tate  v.  Hyslop  (1885),  15 
Q.  B.  D.  368. 

(a)  M'Dowell  *.  Fraser  (1779),  1 
Dougl.  260;  Shirley  v.  Wilkinson 
(1781),  1  Dougl.  306,  n.;  WilleB  v. 

Glover  (1804),  1  B.  &  P.  N.  B.  14; 

Mackintosh  v.  Marshall  (1843),  11 

M.  &  W.  116,  121 ;  Duer  on  Repre- 

sentations,  78,  196,  n.  xxii.,  and  the 

cases  there  cited. 
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Sect.  557.  Whether  the  juiy,  in  forming  their  judgment  on  this  point. 
Whether  are  to  be  left  to  draw  their  conclusions  simply  from  the  facte, 
of  skilled  or  to  be  aided  by  the  opinions  of  witnesses  of  experience  and 
2m^2JJe#       skill,  such  as  underwriters,  insurance  brokers  and  merchants, 

is  a  point  on  which  the  authorities  are  not  agreed.  This 
point  will  be  dealt  with  in  the  chapter  on  "  Conceal- 
ment"^). 

What  558.  That  which  avoids  the  policy  is  the  falsity  of  a 

amounts  to  •  .  ,  _  .         .         - 

a  substantial    material  representation.     We  proceed  now  to  inquire  when  a 
^Siarepre-    representation  will  be  regarded  as  falsified  by  fact, 
sentation.  ^  representation  may  in  general  terms  be  said  to  be  falsified 

where  the  facts  to  which  it  relates  turn  out  not  to  correspond 
with  the  statements  or  stipulations  it  contains. 
In  case  of  If  the  representation  be  made  with  the  intent  to  deceive, 

variance  may    any  want  of  correspondence  between  the  facts  as  they  occur 
JJXcy.  and  the  facts  as  stated,  however  trivial,  or  however  immaterial 

to  the  nature  of  the  risk,  will  avoid  the  policy,  on  the  ground 
of  actual  fraud  (c),  unless  it  be  clearly  proved  that  the  repre- 
sentation did  not  influence  the  underwriter  (d). 

Thus,  to  take  a  oase  put  by  Judge  Duer:  Suppose  the  owner 
of  a  vessel  insured  "  at  and  from  "  a  foreign  port  has  intel- 
ligence of  her  sailing,  and  also  that  a  certain  number  of  her 
crew  had  died  since  the  commencement  of  the  voyage,  if  he 
states  truly  the  fact  and  time  of  her  sailing,  but  yet,  fearing 
the  effeot  of  the  whole  truth  on  the  mind  of  the  underwriter, 
represents  the  number  of  deaths  to  be  fewer  than  he  knows 
to  have  occurred,  then,  although  the  remaining  crew  may 
still  be  abundantly  competent  to  perform  the  voyage,  and 
the  misrepresentation  consequently  be  immaterial  to  the  risk, 
yet  this  falsity  of  statement,  being  intentional,  will  avoid  the 
polioy  (e). 

(b)  JPost,  s.  626.  at  the  same  rate  of  premium,  remains 

(<?)  The  assured,  according  to  Duer,       uncertain,  and  to  the  benefit  of  this 


uncertainty  he  is  entitled.    2  Duer, 


must  hare  believed  that  the  facts 

misrepresented  would  influence  the 

underwriter.      Whether,    had    the      ****  692'  693* 

facts  been  truly  stated,  the  under-  (rf)  S**  «»'*>  *•  555,  note  («•). 

writer  would  have  insured  at  all,  or  (*)  2  Duer,  Ins.  692. 
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569.  In  oases,  however,  where  there  is  no  actual  fraud,  the    Sect.  669'. 


rule  is  different.     The  result  of  all  the  cases  is  that,  although  In  the 

a  warranty,  being  in  terms  written  on  the  face  of  the  policy,  tnaA  only 

will  avoid  it  unlesB  fulfilled  to  the  letter,  yet  a  representation,  i^StoH? 

forming  no  part  of  the  policy,  will,  in  the  absence  of  actual  with  the 

,  .  .  representa- 

fraud,  be  satisfied  by  a  substantial  compliance,  and  will  not  ti™  u 

be  deemed  falsified  unless  departed  from  in  some  material  Mq 

point.     In  the  words  of  Lord  Mansfield,  "  A  representation 

may  be  equitably  and  substantially  answered,  but  a  warranty 

must  be  strictly  complied  with  "  (/). 

Thus,  to  take  an  illustration  from  a  case  already  more  than 
once  referred  to,  where  the  representation  made  as  to  the 
ship  was,  "  she  mounts  twelve  guns  and  twenty  men,"  and  it 
turned  out  that  the  ship,  in  fact,  had  on  board  only  nine 
carriage-guns  and  sixteen  men,  yet,  as  she  had  also  on  hoard 
six  swivels  and  nine  boys,  and  as  it  was  satisfactorily  proved 
that  with  this  force  she  was  stronger  than  she  would  have 
been  with  twelve  carriage-guns  and  twenty  men,  Lord 
Mansfield  held  that  there  had  been  a  substantial  compliance 
with  the  representation,  i.e.,  no  such  falsification  of  it  as  to 
avoid  the  policy  (g).  Had  these  same  words  been  inserted  in 
the  policy  as  a  warranty,  the  policy  would  have  been  avoided 
by  her  carrying  one  man  or  one  gun  less  than  the  exact 
number  specified. 

So  if  a  ship  which  is  only  represented  as  neutral,  and 
which,  in  fact,  belongs  to  a  neutral  state,  be  documented  and 
navigated  according  to  its  laws,  condemnation  for  breach  of 
neutrality  will  not  avoid  the  policy,  though  it  would  be  other- 
wise if  she  were  warranted  neutral  (k). 

A  statement  that  a  vessel  had  been  last  metalled  in  1867 

{/)  De  Hahn  r.  Hartley  (1788),      mined  in  a  ease  where  tho  assured 

1  T.  R.  346.  had  represented  that   hit  property 
(f)  Pawsori  v.  Watson    (1778),    2       was  neutral,  but  refused  to  warrant 

Cowp.  7S5.  it  as  such.     Bee  also   Christian   v. 

[h)  Von Tungulnc.  Dubois (1809),  Ditohell  (1797),  Puake's  Additional 

2  Camp.  1S1  ;  see  also  Nonnen  v.  Gases,  141,  as  to  what  will  satisfy  a 
KettleweU  (1812),  16  East,  176,  representation  that  ship  is  to  sail 
.where  the  same    point  was  deter-  with  convoy. 
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Sect.  559 


Representa- 
tions require 
more  or  less 
strict  com- 
pliance 
according'  to 
their  nature. 


was  held  to  be  substantially  true,  where  the  bottom  had  been 
then  overhauled  and  new  metal  put  on  where  required,  so 
that  the  bottom  was  in  as  good  a  state  as  if  it  had  been 
entirely  re-metalled  (t) . 

Wherever,  in  fact,  there  is  no  intention  to  deceive,  the 
falsity  of  the  representation,  in  order  to  avoid  the  policy, 
must  produce  such  an  alteration  of  the  risk  represented  to 
the  underwriter,  as  to  lead  to  the  reasonable  conclusion,  that, 
had  the  truth  been  known,  he  would  either  not  have  signed 
the  policy  at  all,  or  would  have  asked  a  higher  premium  for 
so  doing.  If,  upon  the  whole  of  the  evidenoe,  it  appears 
doubtful  whether  such  would  be  the  effect  of  the  non-corres- 
pondence of  the  facts  with  the  statement,  the  assured  is 
entitled  to  the  benefit  of  the  doubt,  and  the  policy  shall 
stand  in  force. 

560.  Under  this  rule  different  degrees  of  strictness  in  com- 
pliance will  be  required  in  case  of  different  representations. 
For  instance,  positive  representations,  with  regard  to  the  time 
of  the  ship's  sailing,  where  that  fact  is  material  to  the  risk, 
must  be  complied  with  almost  as  literally  as  express  warran- 
ties to  the  same  effect.  In  the  case  of  sailing  vessels,  the 
smallest  difference  is  often  very  material,  as  in  the  case 
mentioned  by  Lord  Ellenborough,  of  two  vessels,  "one  of 
which  sailed  to  Nova  Scotia  and  back  before  the  other  had 
made  any  material  progress  in  her  voyage,  only  from  the 
advantage  of  having  a  few  hours'  start "  (k). 

Hence,  where  in  an  assurance  "  at  and  from,"  the  broker's 
instructions  stated  the  ship  to  be  ready  to  sail  on  the  24th  of 
the  month,  and  the  broker  represented  the  ship  to  be  in  port, 
when  in  fact  she  had  sailed  on  the  23rd,  this  was  held  such 
a  falsity  as  to  avoid  the  policy  (/).  So  where  the  repre- 
sentation was  that  the  ship  "  will  sail  in  the  month 
of   October,"  which  by  the  usage  of   trade  was  shown  to 


(i)  Alexander  v.  Campbell  (1872),      B.  &  Aid.  672,  674. 
41  L.  J.  Ch.  478.  (I)  Fillis  v.  Brution  (1782),  1  Park, 

(*)  In  Kirby  v.  Smith  (1818),   1       Ins.  414;  1  Marshall,  Int.  462,  465. 
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mean  "  between  the  25th  of  October  and  the  1st  or  2nd  of  Sect.  660. 
November,"  and  the  ship,  in  fact,  sailed  on  the  11th  of 
October,  this  was  held  fatal  to  the  policy  (iw).  So  where  the 
broker,  proceeding  on  a  false  computation,  founded  on  a  mis- 
conception of  intelligence  truly  communicated  to  him,  stated 
to  the  underwriter  that  the  ship  "  was  seen  safe  in  the 
Delaware  on  the  11th,"  whereas,  in  fact,  she  had  been  taken 
on  the  9th,  this  was  held  such  a  misrepresentation  as  to  avoid 
the  polioy  (»). 

Where,  however,  it  appears  reasonable  to  conclude,  from 
the  whole  circumstances  of  the  case,  that  the  failure  to 
comply  with  the  striot  terms  of  the  representation  has  not 
substantially  altered  the  nature  of  the  risk,  as  described  in 
the  polioy,  such  non-compliance  will  not  discharge  the  under- 
writer's contract  (o). 

561.  Moreover,  if  the  underwriter  subscribe  a  policy,  in-  Underwriter 
consistent  in  its  terms  with  those  of  a  representation  made  to  poUcy  incon- 
him  before  doing  so,  he  waives  his  right  to  require  a  substan-  ^^ent^ 
tial  compliance  with  the  representation,  or  to  insist  on  a  tiou  waives 

,  .  .  compliance 

failure  therein  as  avoiding  the  policy  (p).  therewith. 

It  is  also  clear  that  a  representation  may  be  withdrawn  at  a  representa- 
any  time  before  the  contract  is  concluded  (q),  either  expressly,  wiSidrawn 
by  a  declaration  from  the  assured  to  the  underwriters  that  ^fore  the 

J  t  contract  is 

he  was  mistaken  or  will  not  be  held  to  a  compliance  with  the  concluded, 
representation,  or  impliedly,  by  a  subsequent  qualifying  or 
controlling  statement  (r). 

562.  If  the  representation  relates  to  a  fact,  the  existence  of  Does  a  repre- 
which  is  to  preoede  the  commencement  of  the  risk,  its  sub-  falsified  in  all 
stantial  truth  when  the  polioy  attaches  is  indispensable;  and  2e^«u»noe 

ab  initio  f 
(m)  Ghanrand  v.  Angentein  (1791),  (j>)  Ibid. 

Peake,  N.  P.  43.  (g)  Arnould's  word*  are,  "  Before 

(•)  McDowell  *.  Fraser  (1779),  1  ^     ^     ^  ^^    A     ^  „    g^ 

Dougl.  260.    And  see  the  principle  , 

of  the  above  cases  further  illustrated  however'  ***  w'  567-569. 

in  that  of  Arnot  v.  Stewart  (1817),  5  M  Carter*.  Boehm  (1766),  3  Burr. 

Bow,  274.  1905 ;  Dawson  v.  Atty  (1806),  7  East, 

(o)  Bize*.  Fletcher  (1779),  1  Dougl.  367;  Edwards  v.  Footner  (1808),  1 

12,  n.,  284.  Camp.  530. 
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Sect.  562.    if  then  false  the  policy  will  be  avoided.    If,  however,  the 
representation  promises  either  expressly  or  impliedly   that 
certain  facts  shall  continue  to  exist,  as  where  it  states  that 
the  vessel  is  provided  with  a  certain  armament,  is  neutral,  &c, 
and  this  promissory  representation  is  falsified  by  facts  arising 
subsequently  to  the  policy  having  attached  («),  Judge  Duer 
thinks,  by  analogy  to  the  doctrine  which  prevails  in  the  case 
of  warranties,  that  this  will  not  relate  back  so  as  to  avoid  the 
policy  ab  initio,  but  that  the  underwriter  will  be  liable  for 
losses  that  have  taken  place  between  the  commencement  of 
the  risk  and  the  failure  to  comply  with  the  representation  (t). 
It  should  seem  also  that  if  such  breach  of  a  promissory 
representation  be  transitory  in  its  nature,  it  will  not  exonerate 
the  underwriter  from  liability  for  subsequent  losses  not  con- 
nected with,  or  in  any  degree  arising  from  it  (w). 

Thus,  again,  to  take  a  case  put  by  Judge  Duer :  If  the 
master  of  a  vessel  represented  to  be  neutral  should,  on  being 
lawfully  detained  by  a  belligerent  cruiser,  refuse  to  produce 
the  necessary  documents  of  national  character,  this,  by  ren- 
dering the  ship  liable  to  seizure,  would  undoubtedly  be  failure 
to  comply  with  the  implied  promissory  representation,  that  the 
ship  should  continue  neutral  throughout  the  voyage.     If  the 
ship  on  this  distinct  ground  were  captured  and  condemned, 
the  underwriter  would,  unquestionably,  not  be  liable  for  the 
loss ;    but  if  she  were  released,  and  continued  her  voyage, 
and  were  afterwards  lost  by  the  perils  of  the  seas,  the  better 
opinion  would  seem  to  be,  that  the  assured  ought  not  to  be 
deprived  of  his  indemnity  on  account  of  the  previous  failure 
to  comply  with  the  representation  of  neutrality  (x). 

Promissory  563.  There  can  also  be  little  question  that,  as  in  the  case 

tSooTfalsified   °^  warranties,  if  promissory  representations  are  falsified  after 

(*)  This  passage,  like  the  others  (t)  2  Duer,  Ins.  696. 

relating  to   promissory  representa-  (u)  Duer  in  suggesting  this  rale 

tions,  is   preserved  subject   to  the  confines  it  to  losses  not  proceeding 

criticism  of  the  doctrine  of  promis-  from  the  act  or  will  of  the  assured, 

sory  representations,  ante,  ss.  542 —  2  Ins.  697. 

644  r  (*)  2  Duer,  Ins.  697,  698 f 
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the  policy  has  attached,  by  an  act  of  the  home  government  (y),    Sect.  563. 
by  irresistible  f  oroe  or  unavoidable  accident,  the  validity  of  by  an  act  of 
the  oontraot  will  not  be  affected  thereby.     Thus,  where  the  government, 
government,  to  which  a  vessel  represented  neutral  belongs,  unavdteble 
becomes  hostile  after  the  policy  has  attached,  this,  although  aoddant. 
materially  affecting  the  risks,  would  not,  it  seems,  avoid  the 
policy  (*). 

So,  if  it  were  represented  that  a  vessel  should  sail  with  con-* 
voy,  or  a  oertain  armament,  and  peace  be  proclaimed  before 
the  voyage  commenoed,  it  would  manifestly  be  unreasonable 
to  exact  the  performance  of  this  representation  as  a  oondition 
of  the  underwriter's  liability  (a). 

564.  In  the  construction  of  representations,  the  primary  Construction 
rule  is  to  take  the  words  in  their  plain  and  obvious  meaning,  sentation. 
and  in  that  sense  in  which  it  is  most  reasonable  to  conclude  The  words 

are  to  be 

that  they  were  understood  by  the  underwriter  (b).  taken  in  their 

Thus,  it  has  been  determined  in  the  United  States,  in  the  obvious 
case  of  a  policy  effected  at  Boston  on  a  New  York  ship,  that  meajm** 
a  representation  on  the  part  of  the  assured,  residing  at  New 
York,  that  she  was  "  coppered,"  must  have  been  understood 
by  the  Boston  underwriters  to  have  been  used  in  the  sense 
which  it  bears  in  New  York  (e). 

All  that  would  reasonably  and  necessarily  be  inferred  by 
mercantile  men  from  the  language  employed  will  be  con- 
sidered  as  forming  part  of  the  representation. 

Thus,  where  the  assured,  knowing  that  the  ship  had  sailed  Batoliffe  v. 
from  the  coast  of  Africa  in  the  course  of  the  2nd  of  October, 
simply  stated  to  the  underwriter  "  that  the  ship  was  on  the 
coast  the  2nd  of  October,"  this  representation  was  construed 
as  meaning  that  the  last  intelligence  left  the  ship  on  the  coast, 
and  that  no  advice  of  her  actual  sailing  had  been  received : 
and  the  jury,  under  the  direction  of  Lord  Mansfield,  found 

(y)  See,  however,  post,  s.  636.  Bow,  263. 

(*)  2  Duer,  Ins.  699,  700.  (e)  Hazard  v.  New  England  Ma- 

(a)  Ibid.  rine  Ins.  Go.  (1834),  8  Peters,  S.  C. 

(b)  See  Sibbald  v.  Hill  (1814),  2  B.  557 ;  1  Phillips,  Ins.  666. 
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Kirbv  t\ 
Smith. 


WordB 

designedly 

ambiguous. 


Words 
obviously 
ambiguous, 
withoutfraud. 


Ereelandv. 
Glover. 


that  the  policy  was  void  for  misrepresentation  and  conceal* 
ment(rf). 

So,  where  the  owner  of  a  ship,  in  order  to  induce  the  under- 
writers to  take  an  insurance  on  her  "  from  Elsinore  to  Hull," 
stated  to  them  that  the  ship  "  was  all  well  at  Elsinore  on  the 
26th  of  July,"  Bayley,  J.,  said  that  "  the  natural  conclusion 
from  this  representation  would  be  that  she  was  left  there  well 
at  that  time;"  and  therefore,  as  it  appeared  that  she  had 
sailed  from  Elsinore,  to  the  owner's  knowledge,  on  the  26th 
of  July,  six  hours  before  the  vessel  on  board  which  he 
himself  had  left  that  port,  the  Court  held  the  policy  yoid  for 
misrepresentation  and  concealment  (e). 

565.  If  the  language  of  the  representation  be  designedly 
ambiguous,  the  underwriter,  if  deceived,  would  be  discharged 
from  all  liability  upon  the  policy  on  the  ground  of  fraud. 

If  in  the  absence  of  fraudulent  design  there  be  such  obvious 
ambiguity  as  might  have  suggested  doubts  to  the  underwriter 
as  to  the  meaning  of  the  representation,  and  impelled  him  to 
seek  an  explanation  from  the  assured,  and  if  he  omit  to  do  so, 
he  will  not  be  permitted  to  avail  himself  of  the  representation 
not  being  true  in  the  sense  in  which  he  understood  it.  This 
rule  will  especially  hold  where  the  form  of  the  statement  itself 
shows  that  in  all  probability  it  was  not  meant  as  a  positive 
representation ;  or  where  it  suggests  on  the  face  of  it,  as  by 
reference  to  other  sources  of  information,  that  it  is  not  to  be 
taken  as  a  complete  statement  of  the  case  (/). 

Thus,  where  a  policy  was  effected  on  a  ship  "  lost  or  not 
lost  at  and  from  twenty-four  hours  after  her  arrival  at  her 
first  place  of  trade  on  the  coast  of  Africa,  during  her  stay  and 
trade  on  the  coast,  and  at  and  from  thence  to  Liverpool,"  and 
the  assured  had  submitted  to  the  underwriters,  before  the 
subscription  of  this  policy,  a  letter  from  the  master  containing 
the  latest  intelligence  as  to  the  then  state  and  condition  of 


(d)  Ratcliffe  v.  Shoolbred  (1780), 
1  Park,  Ins.  413. 

(«)  Kirby  *.  Smith  (1818),  1  B.  & 
Aid.  672,  675. 


(/)  Brine  *.  Featheretone  (1813), 
4  Taunt.  869 ;  Ereeland  v.  Glover 
(1806),  7  East,  457. 
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the  ship,  but  referring  to  a  former  letter  from  the  master  on  Sect.  665. 
the  same  subject,  which  was  not  exhibited ;  the  Court  held 
that  the  mention  of  the  former  letter,  in  the  second,  ought  to 
have  put  the  underwriters  upon  an  inquiry  as  to  the  nature 
of  the  first  communication,  and  that  they  were  not  entitled  to 
complain  of  the  suppression  of  the  first  letter  as  a  conceal- 
ment^). 

566.  The  words  of  a  representation,  equally  with  those  of  When  repre- 
the  policy  itself,  must,  if  technical  or  of  peculiar  mercantile  ma8t  be  con- 
import,  be  construed  with  reference  to  the  usage  of  trade.  ^^J^11 
Thus,  where  it  was  represented  that  a  ship  was  to  sail  "  in  the  to  *»ge. 
month  of  October,"  evidence  was  admitted  to  show  that  this,  Angeretem. 
by  the  usage  of  trade,  meant  that  she  was  to  sail  "  between 

the  20th  of  October  and  the  1st  or  2nd  of  November ; "  and 
as  she  actually  did  sail  on  the  11th  of  October,  this  was  held 
a  failure  to  comply  with  the  representation  that  avoided  the 
contraot  (A). 

567.  It  is  an  established  rule  with  regard  to  representa-  Representa- 
tions,  that  they  must  be  taken  to  refer  to  the  time  when  the  generally  to 
contraot  was  made ;  and  the  time  when  a  slip  is  initialed  is  ^^^the 
now,  in  accordance  with  the  practice  in  underwriting,  deemed  contract, 
to  be  the  time  when  the  contraot  is  concluded.     Every  repre- 
sentation is  construed  to  mean  that  the  facts  represented  are 

then  true,  and  that  no  other  material  facts  are  then  known  to 
the  assured. 

What  has  been  stated  before  this  time  is  liable  to  be  quali- 
fied or  controlled  by  what  passes  at  such  time. 

Formerly  the  practice  to  consider  the  contract  binding  as  Former 
soon  as  the  slip  was  initialed  was  not  recognized  by  the  ^Gtxme' 
Courts,  and  the  material  time,  in  questions  of  misrepresents  «•  Atty. 
tion  or  concealment,  was  the  time  when  the  policy  was 
subscribed.     Thus,  where  a  broker  stated  to  the  underwriter, 
when  the  slip  was  subscribed,  that  the  ship  was  an  American, 
but  afterwards,  when  the  policy  came  to  be  signed,  said 

(<y)  Freeland  ».   Glover  (1806),  7  (h)  Chaurandp.  Angerstein(1791), 

East,  457.  Peake,  N.  P.  48. 
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Edwards 
v,  Footner. 


Christie  v. 
Secretan. 


Now  the 
initialing  of 
the  slip  con- 
cludes the 
contract. 


nothing  of  the  sort,  but  only  "  that  it  was  an  insuranoe  on 
goods  by  the  *  Harmon,' "  without  a  word  as  to  the  national 
character  of  the  ship,  Lord  Ellenborough  and  the  Court  of 
King's  Bench  held  that  the  assured  was  not  bound  by  the 
former  representation,  that  the  ship  was  American  (i).  A 
representation,  however,  made  at  the  time  of  signing  the  slip 
was  afterwards  held  by  Lord  Ellenborough  to  be  binding  in 
the  absence  of  evidence  of  its  being  subsequently  altered  or 
withdrawn,  either  expressly  or  by  implication.  Hence,  where 
the  broker,  at  the  signing  of  the  slip,  stated  that  the  ship 
would  sail  under  convoy  and  with  a  certain  armament,  this 
was  held  binding,  there  being  no  evidence  of  any  further 
conversation  on  the  subject  having  passed  between  the  parties, 
either  when  the  policy  was  signed  or  in  the  intervening 
period  (k). 

Where,  at  the  time  of  signing  the  policy,  the  broker  spoke 
of  the  ship  as  an  American,  but  said  he  was  directed  not  to 
warrant  anything,  this  was  held  to  amount  to  a  representation 
that  she  was  an  American,  and  to  make  it  necessary  for  her 
to  have  all  those  documents  on  board  that  an  American  ship 
ought  to  have  (/). 

568.  The  initialing  of  the  slip  was  always  among  mer- 
chants regarded  as  the  making  of  the  contract,  and  since  the 
statute  30  Vict.  c.  23,  the  Courts  have  recognized  this  course 
of  business  (m) ;  and  accordingly  it  is  held,  that  after  the 
initialing  of  the  slip  any  fresh  fact  coming  to  the  knowledge 
of  the  assured  need  not  be  communicated  to  the  underwriters, 
however  material  it  may  be  («). 


(i)  Dawson  v.  Atiy  (1806),  7  East, 
367.  This,  says  Mr.  Maclachlan,  is 
U  remarkable  decision,  as  there  was 
nothing  to  qualify  or  cancel  the  first 
statement.  Lord  Ellenborough,  how- 
ever, continued  of  the  same  mind 
when  Edwards  v.  Pootner  was  before 
him,  and  this  case  was  referred  to 
and  approved  of  by  him. 

(*)  Edwards  v.  Footner  (1808),  1 


Camp.  680. 

(/)  Christie  v.  Secretan  (1799),  S 
T.  R.  192. 

(m)  Ante,  s.  34. 

(«)  Cory  0.  Patton  (1872),  L.  R.  7 
Q.  B.  304;  (1874)  L.  B.  9  Q.  B. 
577 ;  Lishman  r.  Northern  Maritime 
Ins.  Co.  (1873),  L.  R.  8  C.  P.  216; 
in  the  Exch.  Ch.  (1875),  L.  R,  10 
C.  P.  179. 
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So  also  any  misrepresentation  made  after  the  agreement    Beet.  ,568; 
for  the  insurance,  as  by  the  signing  of  a  slip,  will  not  avoid 
the  policy,  for  it  did  not  influence  the  underwriter  in  accepting 
the  risk  (o). 

A  broker  agreed  with  an  insuranoe  company  for  an  open  Ionidee  *. 
policy  for  £5,000  on  hides  by  ship  or  ships,  to  be  declared,  $<,.  ing.  Co! 
and  the  slip  was  signed.  Hides  to  the  value  of  £2,455  were 
shipped  on  an  old  French  ship  called  the  "  Socrate."  There 
was  a  new  Norwegian  ship  called  the  "  Socrates,"  and  the 
broker,  believing  this  to  be  the  ship  on  which  the  hides  were 
shipped,  made  a  statement  to  that  effect  and  wrote  out  a 
second  slip  for  a  policy  for  £2,455  on  hides  per  the  "  Socrates," 
to  be  issued  in  respect  of  the  agreed  insuranoe,  and  in  the 
polioy  the  hides  were  described  as  shipped  on  the  "  Socrates." 
It  was  held  that  a  representation  that  a  ship  is  new  when  she 
is  old  will  vitiate  a  polioy  on  goods  on  board  of  her ;  for  the 
age  of  the  vessel  must  be  material  in  considering.the  premium. 
The  Court,  however,  decided  that  in  the  present  case  the  mis- 
nomer was  of  no  consequence,  as  the  company  had  bound 
themselves  to  insure  hides  on  board  any  ship  selected  by  the 
assured,  and  the  representation  was  subsequent  to  the  agree- 
ment for  the  insurance  (p).  It  therefore  had  not  influenced 
the  underwriter  in  making  the  contract, 

569.  The  assured,  it  has  already  been  said,  is  at  liberty  Repreeenta- 
bef ore  the  contract  is  concluded  to  withdraw  or  qualify  any  withdrawn 
previous  representation,  by  which  he  does  not  wish  to  be  JjjJjJ^f " 
bound.     It  has  been  held  that  when  the  underwriter  has,  eluded, 
after  initialing  the  slip,  become  aware  that  material  facts 
have  not  been  disclosed  to  him,  and  has  afterwards  executed 
a  policy  without  protest,  he  is  not  estopped  from  setting  up  the 
defenoe  of  concealment^).     The  reason  is,  that  an  under- 
writer who  has  initialed  a  slip  is  in  honour  bound,  according 

(o)  Ionidea  v.  Pacific  Fire  &  Ma-  (p)  Ionidea  v.  Pacffio  Fire  &  Ma- 

rine Ins.  Co.  (1871),  L.  R.  6  Q.  B.      rine  Ins*  °°-' tupra' 

\q)  Morrison  v.  Universal  Marine. 
674 ;  in  the  Exoh.  Oh.  (1872),  L.  E.      ^  ^  (Exoh<  oh  }  (1873))  L>  E  „ 

7  Q.  B.  517.  Ex.  197. 
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Sect.  669. 

Effeot  of 
issue  of 
policy  after 
correction  of 
misrepre- 
sentation. 


What  dili- 
gence neces- 
sary in 
correcting 
misrepre- 
sentation. 


Misrepre- 
sentation to 
the  first 
underwriter 
extends  to  all. 


to  the  practice  of  underwriters,  to  execute  a  stamped  policy, 
if  only  to  enable  the  assured  to  sue  him.  It  seems  to  follow 
that  when  a  misrepresentation  has  been  corrected  after  the 
slip  has  been  initialed,  the  mere  fact  that  the  underwriter 
has  executed  a  policy  is  not  in  itself  enough  to  prevent  him 
from  claiming  to  avoid  the  contract  on  the  ground  of  the 
misrepresentation.  It  must  depend  on  the  circumstances  of 
the  particular  case  whether  the  underwriter  has  in  fact 
elected  to  treat  the  contract  as  a  binding  one,  or  whether  he 
is  estopped  from  saying  that  he  has  not  so  elected  (r). 

570.  A  representation  should  be  forthwith  corrected  in  case 
there  be  reason  to  suppose  that  it  cannot  be  sustained  as 
made.  Thus,  where  the  agent  of  the  assured,  after  hearing 
of  the  loss  of  the  ship,  allowed  the  post  to  go  with  his 
previous  letter  uncontradicted,  inducing  others  to  suppose 
that  she  was  safe  when  the  post  left,  such  omission  was  held 
to  amount  to  a  misrepresentation,  on  the  part  of  the  agent, 
which  avoided  the  policy  (*). 

It  has  been  held  in  the  United  States,  but  before  the  days 
of  the  electric  telegraph,  that  although  the  assured  or  his 
agents  are  bound  to  act  with  promptitude  and  despatch  in 
countermanding  an  order  for  insurance  founded  on  false 
intelligence,  they  are  not  bound  to  resort  to  extraordinary 
means  of  communication  for  this  purpose;  they  need  not  send 
an  express  unless  that  be  the  usual  mode  (t). 

571.  Where  there  are  several  underwriters  to  the  same  slip 
or  policy,  a  representation  of  a  material  fact  to  the  under- 
writer whose  name  stands  first  extends  to  all  the  rest,  so  that 
each,  when  it  proves  false,  may  avail  himself  of  the  defence. 
The  ground  of  this  rule  is  the  reasonable  presumption  that  the 


(r)  See  ante,  ss.  523  et  $eq. 

(«)  Fitzherbert  v.  Mather  (1785), 
1  T.  B.  12.  The  editors  have  already 
expressed  the  view  that  this  case  is 
one  of  conoealment  rather  than  of 
misrepresentation.  Ante,  s.  553, 
note  («). 


(t)  See  Greene  r.  Merchant  In§. 
Co.  (1880),  10  Pickering,  Mass.  R. 
402;  M'Lanahan  v.  Universal  Ins. 
Co.  (1828),  1  Peters,  S.  C.  R.  186; 

1  Phillips,  s.  561.      See,  however, 
Prondfoot*.  Montefiore  (1867),  L.  B. 

2  Q.  B.  511. 
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others  subscribed  from  the  confidence  reposed  by  them  in  the    Sect.  671. 
skill  and  judgment  of  him  whose  name  stood  first,  and  their 
belief  that  he  had  duly  ascertained  and  weighed  all  the 
circumstances  material  to  the  risk  (w).     This  rule,  however,  Limitations 
is  subject  to  many  limitations.  on  e* 

It  must  strictly  be  confined  to  intelligence  relating  to  the  (l)  It  only 
proposed  insurance,  with  regard  to  which  it  is  reasonable  to  representa- 
suppose  that  the  first  underwriter  would  require  information,  Jjj^t1^" 
and  without  being  informed  of  which,  it  may  be  presumed,  an  ordinary 

m  x  insurance. 

he  would  not  have  accepted  the  risk.  It  cannot,  therefore, 
extend  to  such  representations  as  relate  to  matters  of  collateral 
agreement,  which  a  subsequent  underwriter  can  have  no  reason 
to  infer,  from  the  terms  of  the  policy,  to  have  been  communi- 
cated to  the  first. 

Thus,  in  Pawson  v.  Watson,  Lord  Mansfield  held,  that  a 
representation  that  "the  ship  mounts  twelve  guns  and  twenty 
men,"  being  in  effect  an  engagement  that  the  ship  should  sail 
with  that  armament,  could  not  affect  subsequent  underwriters, 
to  whom  it  had  never  been  communicated,  merely  upon  proof 
that  it  had  been  made  to  the  underwriter  whose  name  stood 
first  in  the  policy.  "A  representation  to  the  first  under- 
writer," says  his  Lordship,  "  has  nothing  whatever  to  do  with 
that  which  is  the  agreement  or  the  terms  of  the  policy ;  no 
man  who  underwrites  a  policy  subscribes,  by  the  act  of  under- 
writing, to  terms  of  which  he  knows  nothing,  but  he  reads 
the  agreement  and  is  governed  by  that :  matters  of  intelli- 
gence, such  as  that  a  ship  is  or  is  not  missing,  are  things  in 
which  a  man  is  guided  by  the  name  of  the  first  underwriter, 
who  is  a  good  man,  which  another  will  therefore  give  faith 
and  credit  to,  but  not  to  a  collateral  agreement  which  he  can 
know  nothing  of  "  (x). 

Of  course,  if  the  representation  to  the  first  underwriter  be 

(«)  The  English  cases  which  esta-  672  ;   Feise  v.  Parkinson  (1812),  4 

blish  the  rule  are  Pawson  v.  "Watson  Taunt.  640 ;  Forester  v.  Pigou  (1813), 

(1778),    2   Cowp.    785 ;    Barber   v.  x  M    &  s  9    13 .  j^  r.  CarBtair8 

Fletcher  (1779),  lDougl.  306;  Stack-  ' 

pole  t.  Simon  (1779),  2  Park,  Ins.  (1810>'  2  CamP'  648' 

933 ;  Mareden  v.  Beid  (1803),  3  East,  (x)  2  Cowp.  788. 


(2)  Formerly 
the  rule  was 
only  appli- 
cable to  the 
policy. 


65<*  MISREPRESENTATION.  [PART  II, 

Sect.  571.  not  of  material  facts,  it  cannot  avail  a  subsequent  one ;  and 
if  it  was  of  such  a  nature  that  it  ought  to  have  put  the  first 
underwriter  on  further  inquiry,  it  will  be  equally  imputed  to 
the  negligence  of  the  subsequent  underwriter  that  no  such 
inquiry  was  made  (y). 

572.  Until  the  decisions  under  30  Vict.  c.  23,  the  applic- 
ability of  this  rule  was  restricted  to  the  policy,  because  the 
slip  could  not  even  be  given  in  evidence  for  any  purpose 
whatever  (s) :  but  since  the  slip  may  be  given  in  evidence 
whenever  it  is  material  (#),  the  rule  becomes  applicable  to 
either  the  polioy  or  the  slip,  and  will  probably,  in  consequence 
of  the  state  of  facts,  be  more  frequently  applied  to  the  latter 
than  the  former. 

573.  A  still  further  limitation  of  the  same  rule  is,  that  it 
only  applies  where  the  tendency  of  the  representation  is  to 
induce  the  underwriters  to  take  the  risk  on  lower  terms. 

Where  the  first  underwriter  was  called  to  prove  a  repre- 
sentation made  to  him,  the  tendency  of  which  would  have 
been  to  increase  the  estimate  of  the  risk,  Lord  Tenterden 
decided,  at  Nisi  Prius,  that  this  evidence  was  not  admissible 
as  against  a  subsequent  underwriter  (b). 

Even  under  these  limitations  the  English  Courts  have 
regarded  the  rule  with  great  jealousy,  and  on  many  occasions 
have  expressed  their  dissatisfaction  with  it.  Heath,  J.,  on 
one  occasion  said,  that  "the  evidence  had  been  admitted 
rather  on  precedent  than  on  reason  "  (c) ;  and  Lord  Ellen- 
borough  — "  Whenever  the  question  comes  distinctly  before 
the  Court,  whether  a  communication  to  the  first  underwriter 
is  virtually  a  notice  at  all,  I  shall  not  scruple  to  remark  that 


(3)  The  role 
includes  only 
representa- 
tions that 
lower  the 
terms. 


The  role  not 
favoured. 


(y)  Barber  v.  Fletcher  (1779),  1 
Dougl.  306. 

(z)  Marsden  *.  Beid  (1803),  3  East, 
572.  In  this  case  the  names  of  the 
underwriters  appeared  in  a  different 
order  on  the  policy  from  that  on  the 
slip ;  but  the  slip  was  not  admis- 
sible in  evidence,  as  the  law  then 
stood,  to  show  that  the  underwriter 


to  whom  a  representation  had  been 
made  stood  first  in  order  on  the  slip 
though  not  on  the  polioy. 

(«)  See  anU%  ss.  34  et  seg. 

(b)  Eobert8onr.Majoribank8(1819), 
2  Stark.  N.  P.  573, 575 ;  2  Duer,  Ins. 
779. 

(e)  Brine  v.  Featherstone  (1813),  4 
Taunt.  869. 
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the  proposition  is  to  be  received  with  great  qualification ;  it  Sect.  573. 
may  depend  on  the  time  and  circumstances  under  which  the 
communication  was  made ;  but  on  the  mere  naked  unaccom- 
panied fact  of  one  name  standing  first  on  the  policy,  I  should 
not  hold  that  a  communication  made  to  him  was  virtually 
made  to  all  the  subsequent  underwriters ; "  and  his  Lordship 
said  that  the  question  was  one  of  such  magnitude  that  if  it 
should  arise  he  should  direct  it  to  be  put  on  record  for  the 
opinion  of  all  the  judges  (d). 

574.  Of  course,  if  the  subscription  of  the  first  underwriter  Where  the 

.  .  first  under- 

is  obtained  under  a  secret  agreement  or  understanding  that  writer  is  a 
it  is  not  to  be  binding,  and  for  the  sole  purpose  of  leading  SU*£  » t^y 
others  to  insure,  the  exhibition  of  the  policy  or  slip  thus  avoj??J?e 
subscribed  is  justly  regarded  as  a  fraud  on  the  subsequent 
underwriters,  and  on  that  ground  avoids  the  policy  (e).     This 
rule,  it  is  said,  will  extend  to  the  case  of  any  prior  under- 
writer, though  his  name  may  not  be  first  in  the  policy  (/). 


(<*)  In  Forester  r.  Pigou  (1813),  1 
M.  &  S.  13. 

(e)  Whittingham  r.  Thornburgh 
(1690),  2  Vernon,  206;  Wilson  r. 
Docket  (1761),  3  Burr.  1361 ;  see 
also  the  observations  of  Lord  Kenyon 
in  Sibbald  v.  Hill  (1814),  2  Bow, 


262.  The  first  underwriter  in  such 
cases  ia  called  in  England  a  decoy 
duck ;  on  the  Continent  he  is  termed 
a  dolphin,  who  leaps  from  the  water 
that  others  may  follow.  1  Emerigon, 
o.  ii.  s.  4,  p.  43. 
(/)  2  Doer,  679. 
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Definition 
and  general 
principles. 


575.  Concealment,  in  the  law  of  insurance,  is  the  suppres- 
sion of,  or  neglect  to  communicate,  a  material  fact  within  the 
knowledge  of  one  of  the  parties  which  the  other  has  not  the 
means  of  knowing,  or  is  not  presumed  to  know.  A  material 
fact  is  one  which  is  calculated,  if  communicated  to  the  other  of 
the  parties,  to  induce  him  either  to  refrain  altogether  from 
the  contract  or  not  to  enter  into  it  except  on  more  favourable 
terms  (a).  Defined  in  these  terms,  the  principle  is  equally 
applicable  to  the  assured  and  the  underwriter. 

The  contract  is  one  uberrima  fidei,  and  on  the  plainest  prin- 
ciples of  equity  such  a  contract  which  one  party  has  thus  been 
induced  to  enter  upon  from  his  ignorance  of  the  thing  con- 
oealed  shall  not  be  enforced  against  him  by  the  other  who  has 
concealed  it.  Whether  such  suppression  of  the  truth  arise 
from  fraud  (that  is,  from  a  wilful  intention  to  deceive  for  the 
party's  own  benefit),  or  merely  from  mistake,  negligence,  or 


(a)  See  post,  s.  569 ;  1  Marshall,       Tindal,  0.  J.,  in  Elton  *.  Larkins 
Ins.   463 ;   1  Phillips,  s.  631 ;  and  per      (1832),  5  C.  &  P.  392. 
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accident,  the  consequences  will  be  the  same  (b).    The  ground,    Sect.  676. 
in  short,  on  which  the  polioy  is  avoided  is  that  the  party  has 
been,  in  fact,  deceived,  not  that  the  other  party  has  intended 
to  deceive  him. 

As  we  have  seen  in  the  preceding  chapter,  it  is  a  oondition  Principles 
of  this  contract,  implied  by  law  as  a  matter  of  public  policy,  concealment 
that  the  contract  is  free  from  misrepresentation  or  conceal-  JJjjjj!? the 
ment ;  and  if  there  is  a  breach  of  this  condition,  either  by 
misrepresentation  or  concealment  of  a  material  fact,  the  con- 
tract is  voidable.     Fraud  in  its  effect  goes  beyond  the  condi- 
tion ;  for  if  fraud  be  present  in  either  form,  whether  of  mis- 
representation or  concealment,  it  avoids  the  policy,  although 
the  subject  misrepresented  or  concealed  be  not  a  material 
fact. 

Generally  speaking,  as  the  facts  lie  most  within  the  peculiar 
knowledge  of  the  assured,  it  is  the  underwriter  who  avails 
himself  of  the  defence  of  concealment ;  yet  he,  as  well  as  the 
assured,  is  bound  to  disclose  all  circumstances,  peculiarly 
within  his  own  knowledge,  in  any  decree  affecting  the  risk. 
Thus,  if  the  underwriter,  at  the  time  of  subscribing  the 
policy,  knew  that  the  ship  had  arrived  safe,  the  contract 
will  be  void  as  to  him,  and  an  action  will  lie  against  him  to 
recover  back  the  premium  (c). 

676.  In  order  that  a  concealment  should  have  the  effect  of  Time  of 
avoiding  the  policy,  it  must  have  taken  place  at  the  time  of 
making  the  contract ;  and  for  the  reasons  already  stated  in 
respect  of  Representations  (d)9  the  contract  is  now  regarded 
by  the  Courts  as  complete  when  the  slip  is  initialed  by  the 
underwriter  (e).   Consequently  anything  coming  to  the  know- 

(b)  Carter*.  Boehm  (1766),  3  Burr.  L.  B.  9  Q.  B.  631,  537. 

1909  ;   Ratcliffe  v.  Shoolbred  (1780),  (e)  Per  Lord  Mansfield  in  Carter 

1  Park,  Ins.  413;  1  Marshall,  Ins.  v.  Boehm  (1766),  1  W.  Bl.  594  ;  3 

464;  Shirley  *.  Wilkinson  (1786),  1  Burr.    1909;   see   also  3    Benecke, 

Dougl.  206 ;  Thompson  v.  Buchanan  System  dee  Asseouranz,  o.  x.  pp.  90, 

(1782),  4  Br.  P.  C.  482  ;  per  Willes,  91. 

J.,  Anderson  v.  Pacific  Fire  &  Mar.  (d)  AntetBB,  522,  667. 

Ins.  Co.  (1872),  L.  R.  7  C.  P.  66,  \e)   "When,    however,   the   policy 

68 ;  per  cur.  Ionides  v.  Pender  (1874),  tendered  to  the  underwriter  and  eze- 
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effected  by 
an  agent  in 
ignorance  of 
a  material 


ledge  of  either  party  after  that,  however  material  it  may  be, 
need  not  be  communicated  to  the  other,  notwithstanding  a 
policy  has  not  yet  been  executed  in  accordance  with  the 
slip  (/). 

Where  a  broker  was  instructed  to  effect  a  policy  on  goods, 
and  by  mistake  effected  one  on  the  ship,  and  the  underwriter 
afterwards  agreed  to  a  rectification  of  the  policy,  it  was  held 
that  the  broker  was  bound  to  disclose  a  material  fact  which 
had  come  to  his  knowledge  between  the  execution  of  the 
policy  and  its  rectification  (g).     The  reason,  as  Duer  points 
out,  is  that  the  underwriter  was  under  no  obligation  to  make 
the  alteration.     By  doing  so  he  was  really  making  a  new  and 
distinct  insurance.     If  on  the  other  hand  the  alteration  does 
not  make  a  new  contract,  but  merely  declares  the  true  mean- 
ing of  the  contract  already  concluded,  this  reasoning  does  not 
apply,  and  there  is  no  necessity  to  disclose  the  information 
aoquired  after  the  making  of  the  contract  (h). 

It  has  been  pointed  out  by  Duer,  and  agrees  with  what  has 
been  said,  that  the  duty  of  an  underwriter  who  effects  a  re- 
insurance to  communicate  his  information  relates  to  the  time 
when  he  effects  the  re- insurance,  not  to  the  time  when  the 
original  insurance  was  made.  Therefore  he  must  disclose 
material  information  which  has  come  to  his  knowledge 
between  the  making  of  the  original  contract  and  the  making 
of  the  contract  of  re-insurance  (t). 

577.  If  an  agent,  in  ignorance  of  a  loss  that  has  happened, 
effect  an  insurance  for  his  principal  who  knew  of  the  loss  at 
the  time  the  policy  was  effected,  but  not  in  time  to  oounter- 


cuted  by  him  does  not  correspond 
with  the  slip,  it  is  no  defence  that  a 
fact  material  to  the  risk  described  in 
the  slip,  but  not  to  that  described  in 
the  polioy,  was  not  disclosed.  British 
&  Foreign  Mar.  Ins.  Co.  v.  Sturge 
(1897),  77  L.  T.  208 ;  2  Com.  Cas. 
204. 

(/)  Ionides  v.  Pacific  Fire  &  Mar. 
Ins.  Co.  (1871),  L.  R.  6  Q.  B.  674  ; 


(1872),  7  Q.  B.  517  ;  Cory  «.  Patton 
(1872),  L.  R.  7  Q.  B.  304 ;  Iashman 
r.  Northern  Maritime  Int.  Co.  (1873), 
L.  R.  8  C.  P.  216;  (1875),  10  C.  P. 

179. 

(?)  Sawtell  v.  London  (1814),  5 
Taunt.  358. 

(A)  2  Duer,  427. 

(i)  2  Duer,  429. 
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mand  it,  the  policy  will  not  be  avoided  by  the  concealment ;    Sect.  677. 


if  on  the  other  hand  the  principal,  knowing  of  the  loss,  fact  known  to 
effeoted  the  insurance  through  an  agent  who  was  ignorant  of 
it,  the  non-communication  of  the  fact  of  loss  will  of  course 
vitiate  the  polioy  (k). 

Material  facts,  brought  to  the  knowledge  of  the  assured  Duty  of 
after  orders  given  to  insure,  ought  to  be  forwarded  with  the  towmd 
utmost  degree  of  reasonable  diligence,  so  as  to  reach  the  ^on^on 
underwriter  before    the    insurance  is  actually  effected  (/). 
When  the  principal  can  communicate  by  telegraph  with  his 
agent,  it  is  no  doubt  usually  his  duty  to  do  so  in  case  of 
a  loss  (m). 

If  the  order  of  countermand  be  not  communicated  in  time, 
owing  to  the  fraud,  negligence,  or  mistake  of  the  agent,  this 
will  affect  the  principal.  It  has  been  held  not  to  be  negli- 
gence in  an  agent  to  effect  a  policy  in  the  morning  before 
calling  at  his  office,  where  news  of  a  loss  awaited  him  (n). 

578.  There  are  certain  persons  employed  by  shipowners  When 
and  owner*  of  cargo,  such  as  masters  and  trading  agents,  £^ 
whose  duty  it  is  to  keep  their  employers  informed  of  all  imp0*6**0 

.  ...  .  principal. 

matters  affecting  the  property  which  it  is  sought  to  insure. 
If  one  of  these  agents  has  withheld  information  of  a  material 
fact  from  his  principal  which  he  might,  in  the  ordinary  course 
of  things,  have  communicated  to  the  latter  at  the  time  when 
the  insurance  is  effeoted,  the  contract  can  be  avoided  by  the 
underwriter  on  account  of  the  non-disclosure  of  this  fact, 
which,  if  the  agent  had  done  his  duty,  the  principal  would 
have  been  able  to  disclose.  In  such  a  case  it  may  be  said  that 
the  knowledge  of  the  agent  is  the  knowledge  of  the  principal  (o) . 


(k)  2  Valin,  1.  3,  o.  6,  art.  40. 
(1)  Grieve  v.  Young  (1782),  Millar, 
Ins.   65.    It  has  been  held  in  the 

United  States  that  the  diligence  re- 
quired of  the  principal  is  not  in 
every  case  the  utmost  possible  dili- 
gence that  might  be  exacted,  but  a 
reasonable  diligenoe  to  be  judged  of 


under  all  the  circumstances  of  the 
particular  case.  Maclanahan  v.  Uni- 
versal Ins.  Go.  (1828),  1  Peters,  170. 
See  the  cases  in  1  Phillips,  s.  561. 

(m)  See  Proudfoot  v.  Montefiore 
(1867),  L.  B.  2Q.  B.  511. 

(n)  Wake  v.  Atty  (1812),  4  Taunt. 
493. 

(o)  Per  Lord  Watson  and  Lord  Mao- 
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Sect.  578.        The  law  on  the  subject  of  concealment  through  the  fault  of 
Kule  laid        an  agent  who  has  taken  no  part  in  negotiating  the  insurance 
Proudfoot  v.     was  comprehensively  laid  down  by  the  Court  of  Queen's  Bench 
in  a  judgment  (p )  which,  with  some  qualifications,  was  adopted 
by  the  House  of  Lords  in  Blackburn  v.  Vigors.     "  If  an 
agent,"  said  the  Court,  "  whose  duty  it  is,  in  the  ordinary 
course  of  business,  to  communicate  information  to  his  prin- 
cipal as  to  the  state  of  a  ship  and  cargo,  omits  to  discharge 
such  duty,  and  the  owner,  in  the  absence  of  information  as  to 
any  faot  material  to  be  communicated  to  the  underwriter, 
effects  an  insurance,  such  insurance  will  be  void  on  the 
ground  of  concealment  or  misrepresentation.     The  under- 
writer is  entitled  to  assume,  as  the  basis  of  the  contract 
between  him  and  the  assured,  that  the  latter  will  communi- 
cate to  him  any  material  fact  of  which  the  assured  has,  or  in 
the  ordinary  course  of  business  ought  to  have,  knowledge ; 
and  that  the  latter  will  take  the  necessary  measures,  by  the 
employment  of   competent  and  honest  agents,  to  obtain, 
through  the  ordinary  channels  of  intelligence  in  use  in  the 
mercantile  world,  all  due  information  as  to  the  subject-matter 
of  the  insurance.     This  condition  is  not  complied  with  where, 
by  the  fraud  or  negligence  of  the  agent,  the  party  preparing 
the  insurance  is  kept  in  ignorance  of  a  material  fact  which 
ought  to  have  been  made  known  to  the  underwriter,  and 
through  such  ignorance  fails  to  disclose  it." 

Agents  whose       579.  In  Blackburn  v.  Vigors  the  House  of  Lords  held  that 

Knowledcro  is 

imputed  to  it  is  not  every  agent  whose  knowledge  can  be  deemed  to  be 
pimcipa .  ^e  knowledge  of  bis  principal.  "  Some  agents,"  said  Lord 
Halsbury,  "  so  far  represent  the  principal  that  in  all  respects 
their  acts  and  intentions  and  their  knowledge  may  truly  be 
said  to  be  the  acts  and  intentions  and  knowledge  of  the  prin- 
cipal. Other  agents  may  have  so  limited  and  narrow  an  autho- 
rity, both  in  fact  and  in  the  common  understanding  of  their 
form  of  employment,  that  it  would  be  quite  inaccurate  to  say 

naghten,  Blackburn  v.  Vigors  (1887),  (p)  Proudfoot «.  Hontefiore  (1867), 

12  App.  Cas.  531,  640,  542.  L.  R.  2  Q.  B.  511,  521. 
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that  suoh  an  agent's  knowledge  or  intentions  are  the  know-    Sect.  570. 
ledge  or  intentions  of  his  prinoipal"  (q).     The  agent  whose 
knowledge  is  deemed  to  be  that  of  his  principal  must  be  one 
to  whom  the  principal  looks  for  information  concerning  the 
property  insured  (r). 

The  master  of  a  ship  and  the  general  agent  of  a  shipowner 
for  the  transaction  of  his  shipping  business  are  agents  whose 
knowledge  will  be  deemed  to  be  the  knowledge  of  the  ship- 
owner (s).  Similarly,  a  factor  employed  to  ship  a  cargo 
and  forward  the  shipping  documents  and  the  general 
representative  of  the  assured  at  a  foreign  port  have  been  held 
to  be  agents  with  whose  knowledge  the  owner  of  cargo  is 
affected  (t).  There  is  an  imperfectly  reported  Scotch  case  in 
the  House  of  Lords,  in  which  it  seems  to  have  been  decided 
that  a  policy  was  vitiated  owing  to  the  knowledge  of  a  clerk 
of  the  assured  that  a  loss  had  taken  place  (u).  Whether  this 
be  the  ratio  decidendi  or  not,  it  is  certainly  the  duty  of  a  clerk 
to  disclose  to  his  employer  whatever  information  he  receives 
in  regard  to  the  latter's  business,  and  it  is  submitted  that  the 
employer  is  responsible  for  not  disclosing  a  fact  which  was 
within  the  knowledge  of  his  clerk. 

580.  An  insuranoe  broker  who  is  employed  to  obtain  an  Insurance 
insuranoe  on  a  particular  risk  is  not  one  of  the  agents  whose  undei^adiity 
duty  it  is  to  give  information  to  the  principal.     Therefore,  a  ^f80ndti    to 
policy  is  not  avoided  by  concealment  or  by  the  non-disclo-  his  principal, 
sure  of  facts,  unknown  to  the  principal,  but  within  the  know- 
ledge of  an  insurance  broker  employed  by  him,  but  through 
tchotn  the  policy  in  question  was  not  made. 

The  case  in  which  this  was  decided  was  as  follows: — 

Blackburn  &  Co.,  of  Glasgow,  the  plaintiffs,  finding  that  a  Blackburn 

v.  Vigors. 

(?)  12  App.  Cos.  537,  538.  (*)  Fitzherbert  v.  Mather  (1786),  1 

(r)  Per  Lord  Watson,  ibid.  641 ;      T.  R.  12 ;  1  R.  R.  134 ;  Proudfoot 

per  Lord  Macnaghten,  ibid.  642.  Montefiore  (1867),  L.  R.  2  Q.  B. 

(«)   Gladstone  v.  King  (1813),    1 

M.  k  S.  36  ;  per  Lord  Halabnry,  12  61L 

App.  Caa.  537;  per  Lord  Wateon,  M  Stewart  v.  Dnnlop  (1785),  Park, 

ibid.  540.  vol.  i.  p.  446. 
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Sect.  580.    8hip  on  whioh  they  were  insurers  was  overdue,  instructed 
Rose,  Murison  &  Co.,  of  the  same  place,  to  procure  a  re- 
insurance, and  the  latter  applied  to  their  London   agents, 
Rose,  Thompson  &  Co.,  for  that  purpose.     One  hour  later 
on  the  same  day,  Murison  was  informed  of  facts  tending  to 
show  that  the  ship  had  been  lost  some  days  previously.    Soon 
after  came  the  reply  from  London  quoting  a  higher  rate  than 
the  limit  fixed.     Murison  showed  the  plaintiffs  the  reply,  and 
then,  without  communicating  to  them  the  information  as  to 
the  loss,  telegraphed  in  the  name  of  the  plaintiffs  to  London, 
and  thus  put  the  plaintiffs  in  direct  communication  with  their 
agents  in  London,  through  whom  re-insurances  to  the  amount 
of  800/.  were  effected  in  London  the  same  afternoon ;  but  as 
rates  continued  to  rise,  the  plaintiffs  closed  their  communica- 
tions with  Eose,  Thompson  &  Co.,  and  next  day  through 
their  own  brokers,  Roxburgh  &  Co.,  in  London,  effected  the 
policy  with  the  defendant  Vigors.      The  ship  had,  in  fact, 
been  lost  some  days  before  the  plaintiffs  tried  to  re-insure ; 
but  they  and  Roxburgh  &  Co.  both  acted  in  good  faith  and 
did  not  conceal  any  material  fact  within  their  knowledge. 

The  Court  of  Appeal  decided  (Lord  Esher  dissenting)  that 
the  insurance  effected  by  Roxburgh  &  Co.  was  void  on  account 
of  the  concealment  by  Murison  (x).  Iindley,  L.  J.,  held  that 
the  assured  could  not  take  advantage  of  the  ignorance  in 
which  they  had  been  improperly  kept  by  someone  whose  legal, 
or  even  whose  moral,  duty  it  was  to  inform  them  of  the  facts 
concealed.  Lord  Esher  declined  to  follow,  or  distinguished,  the 
oases  on  which  the  majority  of  the  Court  relied.  He  thought 
that  the  underwriter  cannot  be  assumed  to  rely  upon  the 
diligence  and  accuracy  of  an  agent  of  the  assured  of  whose 
existenoe,  as  in  this  case,  he  could  not  have  had  a  suspicion ; 
further,  that  there  was  no  agent  or  servant  of  a  shipowner, 
still  less  of  an  owner  of  cargo,  whose  implied  duty  it  is  to 
communicate  immediate  information.  Lord  Esher,  therefore, 
held  that  a  contract  of  insurance  is  not  vitiated  by  the  oon- 

(*)  Blackburn  r.  Vigors  (1886),  17  Q.  B.  D.  553. 
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cealment  of  any  agent,  other  than  an  agent  by  or  through    Beet.  580. 
whom  the  contract  was  made. 

The  House  of  Lord,8  held,  as  has  already  been  said,  that 
the  insuranoe  is  not  vitiated  by  the  non-disclosure  to  the  under- 
writer of  facts  unknown  to  the  assured,  but  within  the  know- 
ledge of  an  agent  of  his,  unless  the  agent  is  one  to  whom  the 
principal  looks  for  information  relating  to  the  property  insured. 
They  considered  that  a  broker  employed  to  effect  an  insurance 
on  a  particular  risk  is  not  an  agent  whose  knowledge  can  be 
imputed  to  his  principal,  except,  of  course,  in  respect  of 
insurances  effected  by  him.  He  is  not  employed  to  gain 
such  knowledge,  nor  can  any  insurer  suppose  that  he  has 
knowledge,  in  the  ordinary  course  of  his  employment,  like  the 
master  of  a  ship  or  the  owner  himself,  as  to  the  condition  or 
history  of  the  property.  Consequently,  the  House  of  Lords 
held  that  the  assured  could  recover  on  the  policy  effected  by 
Roxburgh  &  Co.  (y). 

Some  stress  was  laid  by  Lord  Halsbury,  in  Blackburn  t\ 
Vigors,  upon  the  faot  that  Murison's  agency  had  terminated 
when  the  policy  was  effected  with  the  defendant.  It  is  sub- 
mitted that  this  fact  was  immaterial.  If  the  agent  be  one 
whose  duty  it  is  to  communicate  his  information  to  his  prin- 
cipal, the  underwriter  is  entitled  to  assume  that  he  did,  while 
his  agency  lasted,  fulfil  this  duty.  If  the  agent  has  done  so, 
the  principal  will,  in  his  turn,  be  able  to  disclose  the  informa- 
tion to  the  underwriter  when  the  policy  is  effected,  and  it  oan 
make  no  difference  that  in  the  meanwhile  the  agency  has  been 
terminated. 

581.  Two  reasons  have  been  given  in  earlier  oases  for  the  rule,  Reason  why 
under  which  the  assured  has  been  affeoted  with  the  knowledge  JSe^toSplufe^i 
of  an  agent  who  has  taken  no  part  in  the  negotiations  for  the  to  principal, 
insurance.     One  is,  that  where  a  loss  must  fall  on  one  of  two 
innocent  parties  through  the  fraud  or  negligence  of  a  third,  it 
ought  to  be  borne  by  the  party  by  whom  the  person  guilty  of 
the  fraud  or  negligenoe  has  been  trusted  or  employed  (2) .    The 

(y)  12  App.  Cas.  631.  1  T.  R.  12, 16  ;  Frondfoot  v.  Monte- 

(«)  Fitzherbert  e>,  Mather  (1785),      fiore  (1867),  L.  R.  2  Q.  B.  511,  522. 
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other  is,  that  if  the  agent  could  conceal  material  information 
without  hazard  to  the  principal,  the  latter  might  instruct  his 
agent  to  remain  silent  on  the  subject  (a).     It  is  true  that  in 
such  a  case  the  assured  would  himself  be  guilty  of  a  fraud 
which  would  vitiate  the  insurance,  but  the  insurer  would 
often  be  ignorant  of  the  fraud,  or  not  in  a  position  to  prove 
it.     The  correct  way,  however,  of  regarding  the  question  is, 
no  doubt,  as  was  said  by  Lord  "Watson,  that  the  underwriter 
contracts  on  the  basis  "  that  all  material  facts  connected  with 
the  property  insured,  known  to  the  agent  employed  for  that 
purpose,  have  been  by  him  communicated  in  due  course  to  his 
principal "  (b). 

582.  In  the  case  of  Proudfoot  v.  Montefiore,  the  plaintiff, 
in  Manchester,  employed  an  agent  at  Smyrna,  who  purchased 
and  shipped  for  him  there  a  cargo  of  madder,  of  which  he 
advised  the  plaintiff  on  the  12th  January.     The  agent  for- 
warded the  shipping  documents  on  the  19th.      The  ship 
sailed  on  the  23rd  and  went  ashore  the  same  day,  whereby 
there  was  a  total  loss  of  the  cargo.     Next  day  the  agent  had 
intelligence  of  the  loss,  and   might  have  telegraphed  the 
casualty  to  his  principal  immediately,  but  refrained  on  pur- 
pose that  his  principal  might  insure  the  cargo.     On  the  26th, 
which  was  the  earliest  post-day  for  England,  he  announced 
the  loss  to  his  principal  by  letter.     Meanwhile,  before  the 
arrival  of  that  letter  but  after  the  loss  had  been  posted  on 
Lloyd's  Lists,  the  principal  effected  an  insurance  on  the 
cargo.     It  was  held,  that  the  policy  was  void  on  the  ground 
of  the  non-disclosure  (c). 

583.  In  the  course  of  their  judgment  the  Court,  besides 
reviewing  the  English  decisions  and  approving  of  them,  con- 
sidered the  American  case  of  Euggles  v.  General  Interest 
Ins.  Co.  (d),  before  Story,  J.,  and  expressed  their  disapproba- 
tion of  the  decision,  and  of  the  reasoning  by  whioh  the  learned 


(a)  Gladstone  v.  King  (1813),  1 
M.  &  S.  35. 

(b)  12App.  Cas.  p.  541. 


(<?)  Proudfoot  v.  Montefiore  (1867), 
L.  B.  2  Q.  B.  511. 

(<*)  (1825),  4  Mason,  74. 
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Judge  supported  it.     In  that  case,  on  the  9th  February  the    Sect.  588. 

assured,  resident  at  Newport,  Rhode  Island,  effected  a  policy 

in  Boston  on  the  sloop  "Harriet"  for  six  months  in  the 

coasting  trade  of  the  United  States.     That  vessel  had  sailed 

on  the  12th  January  previous,  and  was  totally  lost  on  Cape 

Uatteras  on  the  19th  of  the  same  month,  and  between  that 

date  and  the  date  of  the  policy  the  master  had  purposely 

refrained  from  communicating  the  loss  to  her  owner  in  order 

that  he  might  have  time  to  insure.     The  learned  Judge,  in 

the  face  of  these  facts,  sustained  the  validity  of  the  policy,  on 

the  ground  that  the  master  was  not  an  agent  for  the  purpose 

of  effecting  the  insurance.    This  decision  was  affirmed  by  the 

Supreme  Court,  not  only  on  this  ground,  but  also  on  another 

and  somewhat  curious  ground,  viz.,  that  by  the  loss  of  the 

vessel  the  master  had  ceased  to  be  the  agent  of  the  assured  (e) . 

The  latter  ground  of  the  decision  of  the  Supreme  Court  was 

said  by  the  Court  of  Queen's  Bench,  in  Proudfoot  v .  Monte- 

fiore,  to  be  very  unsatisfactory  (/)  and  untenable;  and  the 

view  taken  by  the  Supreme  Court  of  the  relation  between  the 

captain  of  a  ship  and  his  owners  is  also  criticised  by  Lord 

Halsbury,  in  Blackburn  v.  Vigors  (g),  by  Duer  (A),  and  by 

Phillips  (t). 

584.  There  are  two  English  cases  which,  if  correct,  create  Exception  to 
an  exception  to  the  general  principle  as  to  the  effect  on  an  two  English 
insurance   of    the  non-communication  of   a  material  fact.  ca8eB* 
These  cases,  however,  though  not  overruled,  have  recently 
been  adversely  criticised,  and  are  of  doubtful  authority.    The 
exception  is,  that  when  an  agent  whose  duty  it  is  to  keep  his 
principal  informed  omits,  without  fraud,  to  inform  his  prin- 
cipal of  an  occurrence  causing  an  average  loss,  and  thereby 
prevents  the  principal  from  disclosing  the  occurrence,  the 

(*)  (1827),  12  Wheaton,  408.    The      18  Wallace,  237. 

principle  that  the  loss  put  an  end  to  /  *\  t    t>  o  r*   -d   <ni 

*:        r  r  .  (/)  Li.  K.  2  Q.  B.  021. 

the  master's  agenoy  was  applied  in 

Folaom  v.  Mercantile  Mutual  Ins.  W  12  APP"  Ca8'  638« 

Co.   (1871),  8  Blatchford,  B.  170;  W  2  Duer,  423. 

S.  C.t  in  the  Supreme  Court  (1873),  (•)  1  Phillips,  s.  549. 
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Sect.  584.    insurance  is  not  entirely  avoided.     The  only  consequence  is, 
that  the  underwriter  is  not  liable  for  the  average  loss. 

G1Kwne  ^n  ^^a^one  r-  King  (k),  the  vessel  had  been  driven  on 

the  rocks  in  Manchineal  Harbour,  Jamaica,  and    got   off 
again,  seemingly  without  injury ;   and  the  master,  with  no 
fraudulent  intent,  omitted  to  mention  it  in  a  letter  to  his 
owner ;  but  on  arriving  home  the  vessel  was  examined  and 
found  to  have  sustained  damage  from  the  rocks  to  the  extent 
of  15  per  cent.     Lord  EUenborough  and  the  rest   of   the 
Court  held,  that  a  policy  effected  by  the  owner  after  the 
receipt  of  the  master's  letter  was  not  void,  but  that   the 
partial  loss,  the  only  claim  in  the  action,  was  an  implied 
exception  out  of  the  policy.     "  If  this  principle  be  new,"  said 
his  Lordship,  "  it  is  consistent  with  justice  and  convenience." 
The  effect  of  it  in  respect  of  the  assured  was,  that  he  neither 
recovered  his  loss  nor,  as  the  polioy  was  held  to  be  valid,  got 
back  his  premiums. 

Stribley  p.  In  the  later  case  (/)  before  the  Queen's  Bench  Division, 

Imperial  Mar. 

Ins.  Co.  the  ship  whilst  lying  off  Mazagan,  in  an  open  roadstead,  the 

usual  place  of  loading,  had  been  driven  out  to  sea  by  a 
hurricane  from  her  anchorage,  with  loss  of  her  anchor  and 
chain ;  but  no  mention  of  this  had  been  made  by  the  master 
in  a  letter  written  to  his  owner  a  week  after  it  had  happened, 
and  consequently  no  mention  was  made  of  it  by  the  owner  to 
the  underwriter  at  the  time  of  effecting  the  policy.  This 
was  the  last  letter  the  owner  had  from  the  master,  and  the 
ship  after  leaving  Mazagan  was  never  again  heard  of.  The 
Court,  as  to  the  total  loss,  sent  the  case  to  a  second  trial  on 
a  question  of  concealment  by  the  owner  himself,  which  will 
oome  under  notice  separately ;  but  as  to  this  partial  loss  of 
the  anchor  and  chain,  Lush  and  Blackburn,  JJ.,  held,  follow- 
ing Gladstone  r.  King,  that,  in  the  absence  of  fraud  on  the 
part  of  the  master  in  suppressing  all  mention  of  it,  the  loss 
was  not  covered  by  the  polioy,  though  the  polioy  was  not 

(*)  (1813),  1  M.  &  S.  35. 

(I)  Stribley  p.  Imperial  Mar.  Ins.  Co.  (1876),  1  Q.  B.  D.  507. 
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thereby  rendered  void.      Quain,  J.,   declined  to   give  an    Sect.  584. 
opinion  on  the  point,  and  the  Court  refused  to  enter  the 
verdict  for  the  defendant,  even  as  to  the  partial  loss,  as  it 
might  be  the  subject  of  further  investigation  at  the  new 
trial. 

585.  A  grave  objection  to  these  two  decisions  is,  that  the  Criticiffln 
ultimate  effects  of  any  mishap  must  in  many  oases  be  a  decisions, 
matter  of  speculation.  For  this  reason  it  is  not  just  to  the 
underwriter  merely  to  exempt  him  from  liability  for  the 
damage  caused  directly  by  the  occurrence.  The  facts  of 
Gladstone  v.  King  itself  show  the  danger  of  the  rule  which 
Lord  Ellenborough  laid  down.  For  in  that  case  the  ship 
had  sustained  serious  damage  without  those  on  board  being 
aware  of  it,  and  although  the  voyage  was  safely  accomplished, 
the  risk  was  certainly  increased  by  the  acoident.  Lord 
Ellenborough  said :  "  No  mischief  will  ensue  from  holding 
in  this  case  that  the  antecedent  damage  was  an  implied 
exception  out  of  the  policy."  Yet  this  was  purely  an  ex  post 
facto  argument,  and  the  test  whether  a  matter  is  material  to 
be  disclosed  is  certainly  not  whether  it  has  or  has  not  in  fact 
been  the  cause  of  loss  to  the  underwriter. 

It  is  not  impossible  to  imagine  a  partial  loss  whioh  will  not 
affect  the  risk.  If,  for  instance,  a  lost  anchor  be  replaced, 
as  Lush,  J.,  assumed,  in  Stribley  v.  Imperial  Marine  Insur- 
ance Co.,  had  been  done  (m),  the  loss  of  the  anohor  is  in 
itself  no  concern  of  the  underwriter  when  he  is  not  liable  for 
the  loss.  But  when,  as  must  usually  have  happened,  the  loss 
of  the  anchor  is  caused  by  bad  weather  it  is  material  that  the 
underwriter  should  know  that  the  ship  had  been  subjeot  to 
weather  bad  enough  to  cause  the  loss  of  an  anchor.  In  fact, 
it  can  so  rarely  happen  that  information  about  an  occurrence 
which  has  caused  a  partial  loss  is  not  material  to  the  risk, 
that  it  would  have  been  wiser  not  to  make  in  favour  of  the 
assured  the  dangerous  exception  to  the  general  principle 
which  Gladstone  v.  King  established. 

(m)  (1876),  1  Q.  B.  D.  614. 
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Sect.  585.  Gladstone  r.  King  was,  however,  said  by  the  Court  of 
Queen's  Bench,  in  Proudfoot  r.  Montefiore,  to  have  been  well 
decided ;  but  that  expression  of  opinion  was  accompanied  by 
language  wholly  subversive  of  the  decision  so  approved  of,  in 
so  far  as  that  decision  sustained  the  validity  of  the  policy 
notwithstanding  the  concealment  of  a  material  fact  (*?). 

Lord  Esher  expressed  the  opinion,  in  Blackburn  v.  Vigors, 
that  Gladstone  t\  King  was  wrongly  decided  (o).     He,  how- 
ever, took  this  view  on  the  wide  ground  that  the  assured  was 
not  responsible  for  concealment  on  the  part  of  any  agent, 
except  one  through  whom  the  contract  was  made ;  and  his 
criticism  is  deprived  of  most  of  its  force  by  the  fact  that  the 
House  of  Lords  laid  down  a  contrary  rule.     Still  Lord 
Halsbury's  judgment  shows  that  he  also  did  not  approve  of 
Gladstone  v.  King  (p)y  and  Lord  Watson  said:  "I  have  a 
difficulty  in  comprehending  the  principle  upon  which  the 
Court,  in  Gladstone  «?.  King  and  Stribley  e\  Imperial  Marine 
Insurance  Co.,  held  that  the  innocent  non-communication  of  a 
material  fact  by  an  agent  who  was  the  alter  ego  of  the  ship- 
owner merely  created  an  exception  from  the  policy.    In 
both  these  cases  the  Court  appears  to  me  to  have  undertaken 
the  somewhat  perilous  task  of  settling  the  terms  of  the 
oontraot  which  the  insurer  would  have  made  for  himself  if 
the  fact  had  been  communicated  to  him  "  (q). 

It  is  submitted  that  the  decision  in  the  two  cases  in  question 
cannot  be  supported. 

But  even  if  these  cases  be  good  law,  an  occurrence  which 
has  caused  a  partial  loss  may  nevertheless  be  material  to  be 
disclosed  ;  for,  independently  of  the  partial  loss,  the  occurrence 
may  have  some  effect  on  the  risk.  This  point  was  quite 
overlooked  by  the  Court  in  Gladstone  t\  King,  but  not  in 
Stribley  t\  Imperial  Marine  Insurance  Co.  For  Blackburn,  J., 
(though  holding  that  the  loss  of  the  anohor  was  excepted  from 

(ft)   See    the    passage  from   the  (j?)  Blaokburn  t\  Vigor*  (1887),  12 

judgment  of  the  Court  cited  ante,  .        ^-      -«- 
8.  678. 

(o)  17  Q.  B.  D.  567,  568.  <*>  12  A™'  0a8«  64°* 
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the  policy)  and  Quain,  J.,  both  said  that  the  jury  should    Sect.  585. 

have  been  asked  whether  the  loss  was  a  fact  material  to  be 

» 

communicated  (r). 

586.  In  the  case  of  the  loss  of  the  subject  of  the  insurance,  When  the 
an  agent  whose  duty  it  is  to  keep  his  principal  informed  is,  telegraph, 
no  doubt,  bound  to  send  him  information  of  the  loss  by  tele- 
graph, when  this  is  practicable  (s).  It  cannot,  however,  be 
supposed  that  it  is  the  agent's  duty  to  send  information  by 
telegraph  of  every  occurrence  which,  if  known  to  his  prin- 
cipal, ought  to  be  disclosed  by  the  latter.     It  is  submitted 

that  it  must  be  a  question  in  each  case  whether  the  agent  has 
used  such  means  of  communication  as  were  reasonable  under 
the  circumstances  (t). 

587.  In  Blackburn  t\  Vigors,  the  House  of  Lords  were  Concealment 
careful  to  point  out  that  their  decision,  that  an  insurance  who  effects 
broker  is  not  an  agent  whose  knowledge  can  be  imputed  to  the  msarailce- 
his  principal,  had  no  reference  to  an  insurance  effected  by 

the  particular  broker.  "  Where  the  employment  of  the  agent 
is  such,"  said  Lord  Halsbury,  "  that  in  respect  of  the  par- 
ticular matter  in  question  he  really  does  represent  the 
principal,  the  formula  that  the  knowledge  of  the  agent  is  his 
knowledge  is,  I  think,  correct."  And  his  Lordship  further 
remarked :  "  The  reason  why,  if  he  (the  broker)  had  effected 
the  insurance,  his  knowledge,  unless  he  communicated  it, 
would  have  been  fatal  to  the  policy,  is  because  his  agency 
was  to  effect  an  insurance,  and  the  authority  to  make  the 
contract  drew  with  it  all  the  necessary  powers  and  responsi-  ' 
bilities  which  are  involved  in  such  an  employment  (u). 
Thus  an  insurance  broker  or  other  agent  who  effects  a  policy  is 
bound  to  communicate  to  the  underwriter  all  the  material 
facts  within  his  knowledge,  from  whatever  source  he  may 
have  obtained  his  information  "  (x). 

(r)  1  Q.  B.  D.  612,  614.  see   also   per   Lord   Watson,    ibid. 

($)  Proudfoot  v.  Montefiore  (1867),  p.    641  ;    per    Lord    Maonaghten, 

L.  B.  2  Q.  B.  611.  p.  642. 
(t)  See  ante,  s.  677,  note  (/).  (x)  Ibid.  ;   Blackburn  v.  TToMltmi 

(n)  12  App.  Gas.  pp.   638,   639 ;  (1888),  21  Q.  B.  D.   144 ;  see  also 
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Sect.  588.  588.  Sometimes  an  agent  employed  to  effect  an  insurance, 
instead  of  dealing  direct  with  the  underwriter,  acts  through 
an  intermediate  agent.  Whenever  two  or  more  agents  have 
been  employed  in  the  transaction  on,,  behalf  of  the  assured, 
the  concealment  of  a  material  fact  within  the  knowledge 
of  any  agent  through  whose  agency,  whether  mediately  or 
directly,  the  insurance  has  been  effected  vitiates  the  policy. 
This  was  decided  in  a  case  on  another  policy  effected  for  the 
plaintiff  in  Blackburn  r.  Vigors  on  the  same  risk  (y). 

Blackburn,  in  Glasgow  (as  has  been  mentioned  in  connec- 
tion with  Blackburn  v.  Vigors)  instructed  Murison  &  Co.,  a 
firm  of  insurance  brokers  there,  to  re-insure  a  ship  which 
was  overdue.     Thereupon  Murison  &   Co.  telegraphed  to 
their  London  agents  to  effect  the  re-insurance.    Soon  after- 
wards Murison  &  Co.  received  information,  of  which  their 
principals  were  ignorant,  tending  to  show  that  the  ship  was 
lost.     They  did  not  disclose  the  information,  but  put  their 
principals  into  communication  with  their  London  agents,  who 
ultimately  effected  the  re-insurance  through  another  firm  of 
London  brokers.     The  jury  found  that  there  was  no  new 
negotiation  commenced,  but  that  the  policy  was  effected  in 
pursuance  of  the  original  agency.     On  these  findings  a  Divi- 
sional Court  held  that  the  concealment  avoided  the  policy. 
"  It  is  the  negotiation,"  they  said,  "  that  is  tainted,  and  the 
contract  is  void  because  it  is  founded  upon  the  negotiation ; 
and  through  however  many  hands  the  offer  of  an  insurance 
may  pass,  if  there  be  a  ooncealment  by  the  assured  or  his 
agent,  the  policy  is  avoided  "  (s) .    The  distinction  between  this 
case  and  Blackburn  t\  Vigors  lies  in  the  f  aot  that  the  policy 
sued  on  in  Blackburn  v.  Vigors  was  effected  by  an  indepen- 
dent firm  of  brokers,  who  reoeived  their  instructions  direct 
from  Blackburn.      If  the  latter  had  opened  a  new  and  inde- 
pendent negotiation  with  Murison's  London  agents  by  giving 
a  fresh  order  for  the  policy,  it  seems  to  follow  from  Blaok- 


Lynoh  v .  Dunsford  (1811),  14  East, 
494. 


(y)  Blackburn  v.  Haslam,  supra. 
(r)  21  Q.  B.  D.  153. 
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burn  v.  Vigors  that  the  conoealment  by  Murison  would  not    Sect.  588. 
have  affected  the  policy  (a). 

589.  The  duty  on  the  part  of  the  assured  to  disclose  mate-  Material 
rial  facts  is  not  limited  to  faots  which  have  a  direct  bearing 
on  the  extent  of  the  risks  or  dangers,  to  which  the  subjeot  of 
the  insurance  will  be  exposed.  All  facts  are  material  which 
would  affect  the  mind  of  a  rational  underwriter,  governing 
himself  by  the  principles  on  which  underwriters  in  practice 
act,  as  to  either  of  the  following  points :  1st,  whether  he 
will  take  the  risk  at  all;  2nd,  at  what  premium  he  will 
take  it  (b). 

A  series  of  four  open  policies  on  fruit  and  produce  from 
Greece  and  the  Ionian  Islands  to  Liverpool  or  London  "  by 
ship  or  ships  "  was  effected  at  several  successive  dates  in  the 
year  1875,  the  one  to  follow  and  succeed  the  other  of  them 
seriatim.  At  the  time  of  effecting  the  later  two  of  these 
policies  respectively,  declarations  of  shipments  had  been  made 
on  the  earlier  two  of  the  four  policies,  but  they  remained 
unexhausted  to  a  large  amount  in  consequence  of  the  ship- 
ments having  been  declared  very  much  under  their  real 
value.  It  was  after  the  safe  arrival  of  the  respective  cargoes, 
and  to  enable  the  assured  to  place  other  cargoes  under  pro- 
tection of  the  policies  already  exhausted  by  previous  ship- 
ments, that  these  declarations  under  value  were  made.  In 
this  state  of  facts  there  was  a  total  loss  of  a  large  shipment 
of  produce  sunk  in  the  Thames,  which  was  declared  on  the 
apparently  unexhausted  policies,  and  on  the  policies  which 
had  been  effected  to  follow.  The  jury,  having  regard  to  the 
effect  of  what  seemed  to  be  the  unexhausted  state  of  the 
earlier  policies  in  inducing  the  underwriters  to  subscribe  the 
later  policies,  found  that  the  declarations  under  value  were 
a  material  fact  which  had  been  fraudulently  concealed  at  the 
time  of  negotiating  the  two  later  policies ;  and  the  Court  of 
Appeal  sustained  their  finding,  and  held  that  the  under- 

(a)  21  Q.  B.  D.  150.  9  Q.  B.  631 ;  Rivaz  t\  Geruflai  (1880), 

(b)  Ionides  t>.  Pender  (1874),  L.  B.      6  Q.  B.  D.  222. 
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writers  were  entitled  to  have  the  later  policies  set  aside  and 
cancelled  (c). 

590.  The  duty  attaches  at  the  time  of  effecting  the  in- 
surance, and  cannot  depend  on  subsequent  events  (d),  for  the 
effect  of  a  concealment  in  avoiding  the  policy  is  to  be  deter- 
mined not  by  its  eventual  relation  to  the  nature  of  the  risk, 
but  with  reference  to  its  immediate  influence  on  the  judgment 
of  the  underwriter.  Consequently,  although  the  intelligence 
concealed  may  turn  out  to  be  wholly  unfounded,  or  the  loss 
to  arise  from  a  cause  totally  unconnected  with  the  fact  con- 
cealed, the  policy  will  be  nevertheless  avoided. 

The  agent  of  the  assured,  before  effecting  the  policy,  held 
a  letter  from  the  captain  of  another  ship,  stating  that  he  had 
been  in  company  with  the  ship  insured  and  lost  sight  of  her 
all  at  once  at  twelve  o'clook  at  night,  that  she  had  been 
reported  leaky  the  day  before  by  her  captain,  and  that  a  hard 
gale  had  ensued  the  next  day.    It  was  held  that  this  intelli- 
gence ought  to  have  been  communicated  to  the  underwriter, 
and  that  the  policy  was  avoided  by  its  suppression.     Yet  in 
point  of  fact  the  inference  suggested  by  the  intelligence 
turned  out  to  be  unfounded,  and  the  ship  was  lost,  not  by 
perils  of  the  sea,  but  by  oapture,  and  that  a  week  after  the 
period  to  which  the  letter  referred  (e). 


(e)  Rivaz  v.  Gerassi,  supra.  In 
effect  the  fact  which  the  jury  found 
to  be  material  seems  to  be,  that  the 
assured  had  under  similar  policies 
been  guilty  of  dishonest  practices  in 
fraud  of  the  underwriter,  the  infer- 
ence being  that  he  would  resort  to 
similar  practices  under  the  later 
policies.  In  the  United  States  it 
has  been  held  that  an  assured  is  not 
bound  to  say  anything  about  his 
own  character.  He  is  "not  bound 
nor  could  it  be  expected  that  he 
should  speak  evil  of  himself."  New 
York  Bowery  Co.  v.  New  York  Fire 
Ins.  Oq,  (1837),  17  Wend.  N.  Y.  R. 
359 ;  approved  by  the  Supreme  Court 
in  Sun  Mutual  Ins.  Co.  v.  Ocean  Ins. 


Co.  (1882),  107  U.  S.  (17  Otto)  485. 
But  see  Gordon  v.  Street,  [1899]  2 
Q.  B.  641,  where  a  jury  found  that 
a  money-lender,  notorious  for  his 
oppressive  practices,  had  been  guilty 
of  fraudulent  concealment  in  con- 
tracting under  an  assumed  name, 
and  the  verdict  was  upheld  by  the 
Court  of  Appeal. 

(d)  See  the  dicta  of  Mansfield,  C.  J., 
in  Lynch  v.  Hamilton  (1810),  3  Taunt. 
44;  and  of  Lord  EUenborough  in 
Lynch  t\  Dunsford  (1811),  &  (7.  in 
error,  14  East,  497.;  and  of  the  Court 
in  Stribley  v.  Imperial  Mar.  Ins.  Co. 
(1876),  1Q.B.D.  507. 

(e)  Seaman  ».  Fonnereau  (1743),  2 
Str.  1183. 


1 
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A  policy  was  effected  on  goods  on  board  "  ship  and  ships  "  Sect.  500. 
from  the  Canary  Islands  to  London,  by  an  agent  of  the  Lynch*, 
assured,  who,  at  the  time,  knew  that  a  portion  of  the  goods  d*nult011- 
to  be  insured  were  on  board  the  "  President,"  and  also  that 
the  "  President "  had  been  reported  at  Lloyd's  as  at  sea,  deep 
and  leaky.  He  did  not  inform  the  underwriter  that  the 
"  President "  was  one  of  the  ships  on  which  part  of  the  goods 
insured  had  been  loaded,  so  that  the  underwriter  had  no 
means  of  applying  the  intelligence  at  Lloyd's  to  the  risk. 
Under  these  circumstances  the  Court  of  Common  Pleas  held, 
and  the  Court  of  King's  Benoh  confirmed  their  decision,  that 
the  suppression  of  this  fact  by  the  assured  avoided  the  policy, 
although  it  turned  out  that  the  intelligence  at  Lloyd's  was 
unfounded,  the  "President"  never  having  been  deep  or  leaky 
on  any  part  of  the  voyage  insured,  and  having  been  lost,  not 
by  perils  of  the  seas  at  all,  but  by  capture,  which  occurred 
three  weeks  after  the  period  referred  to  in  Lloyd's  intelli- 
gence (/). 

591.  The  result  therefore  is,  that  every  concealment  of  a  Result  of  the 
material  fact,  whether  by  design  or  mistake,  avoids  the  autnontiefl' 
policy  ;  and  that  it  has  this  effect,  although  the  intelligence 
suppressed  should  ultimately  turn  out  to  be  untrue,  or  the 
loss  to  have  arisen  from  a  cause  quite  different  from  that 
which  the  intelligence,  if  communicated,  might  have  given 
reason  to  apprehend. 

The  practical  rule  for  policy  brokers  and  other  agents,  Practical  rale 
therefore,  is  to  disclose  to  the  underwriter  all  they  know 
respecting  the  proposed  adventure,  and  not  to  exercise  their 
own  judgment  as  to  the  materiality  of  any  part  of  the  in- 
formation they  possess ;  for  if  they  do  not  disclose  the  whole, 
and  what  is  kept  back  appears  to  the  jury  to  be  material,  the 
policy  will  be  avoided,  though  the  concealment  was  without 
any  intention  of  fraud,  and  arose  merely  from  an  error  of 
judgment  (g). 

(/)  Lynch  r   Hamilton  (IS  10),  3  ^  ^    ghirl 

Taunt.    41  ;    Lynch   v.    Dornsford  **'  ,         * 

(1811),  14  East,  494,  8.  C.  in  eiror.         ^ilkinaon  (1781),  1  Dongl.  806,  n. 
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Sect.  501.        If  fraud  enter  into  the  contract,  it  makes  no  difference 

Fraud.  whether  the  thing  ooncealed  be  material  or  not  (h). 

Minute  A  minute  disclosure  of  every  material  fact  is  not  required. 

The  assured  oomplies  with  the  rule,  if  he  discloses  sufficient 
to  call  the  attention  of  the  underwriter  to  the  matter  in  such 
a  way  that,  if  the  latter  desires  further  information,  he  can  ask 
for  it(i). 

Materiality  of      The  question  whether  the  fact  concealed  is  material    is 

n^"*     essentially  one  for  the  jury  (A) . 

Time  of  ^92.  The  time  of  the  ship's  sailing,  or  the  time  of  her  being 

EaiM^iasfc  ^a8*  heard  °^  are  ^ac*s  which*  one  or  other,  must  enter  into 
heud  of.  and  form  part  of  every  conceivable  case.  But  whether  in  any 
particular  case,  this  or  that,  as  it  happens  to  be,  is  a  material 
fact  to  be  disclosed  on  occasion  of  proposing  to  insure,  is 
often  a  question  of  critical  and  perplexing  difficulty.  The 
criterion  of  the  materiality  of  any  fact  has  been  already 
stated.  Beyond  this,  it  seems  that  nothing  more  definite 
can  be  laid  down.  What  seemed  to  be  a  more  definite  rule, 
laid  down  by  so  high  an  authority  as  Tindal,  0.  J.,  must  now 
be  considered  as  set  aside. 

That  learned  Judge,  in  Elton  t>.  Larkins  (/),  said :  "  The 
law  clearly  is,  that  a  party  is  not  bound  to  communicate  the 
time  of  sailing  of  a  ship,  unless  at  the  time  of  effecting  the 
policy  the  ship  is  what  is  called  a  missing  ship.  If  the 
underwriter  inquires  and  a  false  answer  is  given,  that  will 
vitiate  the  policy ;  but  it  is  not  generally  necessary  d  priori 
that  the  assured  should  communicate  the  time  of  sailing." 

The  following  case,  however,  shows  dearly  that  circum- 
stances may  make  it  necessary  to  disclose  the  time  of  sailing 
or  when  the  ship  was  last  heard  of : — 
StrikW  *•  A  policy  on  ship  "  at  and  from  Mazagan  "  was  effected  by 

Ins.  Co.  the  plaintiff  on  the  24th  of  February,  who,  at  the  time  of 

effecting  it,  made  no  mention  of  a  letter  received  by  him  on 

(h)  Ante,  s.  636.  (ft)  See  post,  s.  626. 

(i)  A8farv.BlundeU(C.  A.),  [1896]  (/)  Elton  v.  Larking  (1881),  5  C.  * 

2  Q.  B.  123,  129.  P.  392. 
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the  24th  of  January,  from  the  master  of  the  ship,  dated  the    Sect.  592. 

9th  of  January,  and  stating  that  he  had  had  a  fine  passage 

out,   that  he  had  commenced  loading,  but  had  very  bad 

weather  and  did  not  know  when  he  would  finish ;  he  would 

write  again.     The  master  never  did  write  again;  and  the 

ship  after  sailing  from  Mazagan  was  never  again  heard  of. 

The  main  question  put  to  the  jury  by  Grove,  J.,  following 

the  above  authority  of  Tindal,  C.  J.,  was,  whether  the  ship 

was,  at  the  time  of  effecting  the  polioy,  an  overdue  ship  ? 

The  jury  found  in  the  negative,  and  gave  a  verdict  for  the 

plaintiff.     But  the  defendant  moved  for  a  new  trial  on  the 

ground  of  misdirection.     The  Court,  Blackburn,  J.,  presiding, 

held  that  the  proper  question  had  not  been  put  to  the  jury, 

and  said  that  the  proper  question  was,  whether  the  contents 

of  the  master's  letter,  the  dates  at  which  it  had  been  written 

and  received,  and  the  time  that  had  elapsed  since  anything 

had  been  heard  of  the  vessel,  were  not  facts  which  might 

properly  have  influenced  the  underwriter  as  to  the  accepting 

of  the  risks.     "  I  think,"  said  Blackburn,  J.,  "  the  test  is 

whether  a  fair  and  reasonable  underwriter,  looking  at  this 

letter  and  the  circumstances  under  which  it  was  received, 

would  say, '  I  think  this  is  a  speculative  risk,  which  I  will 

either  decline  to  take,  or  if  I  do  take  it,  it  shall  be  at  a  greater 

premium  than  is  usual ' "  (m). 

593.  The  following  are  some  of  the  oases  in  which  the  oon-  Cases  in 
oealment  of  the  time  of  the  ship's  sailing,  or  of  ciroumstances  the  ship  has 
relating  to  the  time  when  she  was  likely  to  sail,  has  been  held  ^SiriaL 
fatal  to  the  policy.     A  shipowner,  on  the  22nd  of  February,  Ratoliffe  v. 
having  information  that  his  ship  had  sailed  from  the  coast  of 
Africa  on  the  2nd  of  October,  directed  his  broker,  "  as  the 
ship  had  been  rather  long,  and  he  did  not  think  it  prudent  to 
run  so  large  a  risk  at  so  critical  a  time,"  to  effect  an  insurance 
on  her  "  at  and  from  the  coast  of  Africa  to  the  West  Indies;" 
adding,  "  We  expect  to  hear  from  her  soon,"  and  ordering 

(m)   Stribley  t>.  Imperial  Marine  Ids.  Go.  (1876),  1  Q.  B.  D.  507, 


678 


CONCEALMENT. 


[jPART  n. 


M'Andrew 


"Webster  v. 
Foster. 


Sect.  593.  the  broker  to  communicate  to  the  underwriters  "  that  the  ship 
was  on  the  coast  on  the  2nd  of  October,"  but  saying  nothing 
of  her  having  sailed  on  that  day.  Lord  Mansfield  directed 
the  jury  that  the  plaintiff  having  concealed  a  material  part 
of  the  information  he  received,  it  was  a  fraud,  and  the  under- 
writers were  not  liable  (n). 

So  where  the  assured  on  the  24th  of  November  received  a 
letter  from  Lisbon,  written  on  the  8th  of  November,  informing 
him  that  the  ship  was  then  ready  to  sail  from  that  port,  but 
he   did  not  effect  an  insurance  on  her  until  the  2nd  of 
December,  after  the  arrival  from  Lisbon  of  another  vessel 
which  had  sailed  at  the  same  time  as  the  ship  insured,  and 
then  without  communicating  to  the  underwriters  the  letter  he 
had  previously  received :  Lord  Kenyon  held  that  the  keeping 
back  this  letter  avoided  the  policy,  considering,  upon  the 
whole  evidenoe,  that  the  plaintiff  did  not  intend  to  insure  till 
he  believed  the  ship  to  be  missing  (o). 

All  ships  sailing  to  the'  Baltic,  before  the  abolition  of  the 
Sound  dues,  used  to  touch  at  Elsinore  to  pay  these  dues,  and 
were  entered  in  a  list  called  the  Sound  List:  the  voyage  from 
Liverpool  to  Elsinore  could  then  be  performed  in  from 
fourteen  to  eighteen  days,  and  the  list  be  brought  to  England 
in  ten  or  twelve ;  so  that  in  thirty  days  at  the  most  it  could 
be  known  here  whether  a  ship  sailing  from  Liverpool  had  or 
had  not  touohed  at  Elsinore.  Hence,  where  an  insuranoe 
was  effected  on  the  23rd  of  October  on  a  ship  from  Liverpool 
to  the  Baltic,  and  it  appeared  that  the  ship  had  sailed  from 
Liverpool  on  the  7th  of  September,  or  more  than  six  weeks 
(forty-six  days)  before  the  policy  was  effected,  and  no  news 
had  been  heard  of  her  down  to  that  time,  Lord  Kenyon  told 
the  jury  that  the  plaintiffs,  at  the  time  they  procured  the 
policy  to  be  effected,  must  have  suspected  the  ship  to  be  a 
missing  ship,  and  ought,  therefore,  to  have  communicated  to 
the  underwriter  the  time  of  her  sailing  (p). 

(n)  Ratoliffe  9.  Shoolbred  (1780),      _  W  M'Andrew  t>.  Bell  (1705),   1 

Esp.  373. 
1  Manhall,  In..  466 ;  1  Park,  Ina.  {p)  Webrtw  „    j^  (iw)i   % 

413.  Esp.  407. 
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In  this  case  also  his  Lordship  remarked  as  a  suspicious  Sect.  598. 
circumstance,  that,  though  the  plaintiffs  were  in  London  at 
the  date  of  the  policy,  and  could  have  effected  it  there,  they 
had  chosen  to  get  it  effected  at  Hull.  It  also  appeared  that 
the  underwriters  inquired  of  the  hroker  the  time  of  the  ship's 
sailing,  and  that  he  told  them  he  knew  nothing  about  it, 
having  received  no  information  from  the  plaintiff  on  the 
subject. 

The  voyage  from  Berderygge  to  London  was  often  per-  Will*  v. 

Glover 

formed  in  four  or  five  days,  and  when  the  weather  was  not 
favourable,  in  about  ten  days.  On  the  13th  of  December 
the  consignees  in  London  received  from  the  shipper  of  the 
goods  in  Berderygge  a  letter  dated  the  30th  of  November, 
saying :  "  I  think  the  captain  will  sail  to-morrow ;  but 
should  he  not  be  arrived  in  your  port,  be  so  kind  as  to  make 
the  insurance  as  low  as  you  possibly  can  on  my  account." 
The  consignees  accordingly  effected  an  insurance  on  the 
goods  "  from  Berderygge  to  London"  the  day  after  receiving 
this  letter,  and  without  communicating  it  to  the  underwriters. 
It  turned  out  that  the  ship  did  not  in  fact  sail  till  the  24th  of 
December,  yet  the  Court  held  the  suppression  of  the  letter  to 
be  a  fatal  concealment,  and  though  the  jury  had  found  for 
the  plaintiff  on  the  ground  that  the  concealment  was  not 
material,  they  sent  the  case  down  for  a  new  trial,  in  which  a 
verdict  was  given  for  the  defendant  (y).  It  appeared,  more- 
over, to  the  Court  from  the  terms  of  the  shipper's  letter  that, 
in  his  opinion,  a  high  premium  would  probably  be  exacted 
if  the  ship  had  not  arrived  before  his  letter ;  the  letter,  there- 
fore seemed  to  them  material  to  be  communicated  to  the 
underwriters  with  a  view  to  the  premium  (r). 


(q)  Wffles  v.  Glover  (1804),  1  B.  & 
P.  N.  R.  14. 

(r)  Ibid.  16.  Mr.  Maolaohlan 
submits  (on  the  high  authority  of 
Maule,  J.,  in  Mackintosh  v.  Marshall 
(1843),  11  M.  &  W.  119)  that  the 
only  illegal  suppression  was  of  the 
date  of  the  expected  sailing,  and  that 


if  that  date  had  been  communicated 
the. letter,  containing  besides  only 
an  expression  of  opinion  or  of  appre- 
hension founded  on  nothing  that 
was  unknown  to  the  underwriter, 
need  not  have  been  shown.  Araould, 
6th  ed.  p.  566,  n. 
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"which  news 
of  the  ship 
was  held 
immaterial. 
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99 


Sect.  603.        An  insurance  was  effected,  on  the  12th  of  November,  on 
wines  by  the  "  Stag,"  "  at  and  from  Oporto  to  Liverpool, 
"  to  return  four  guineas  per  cent,  for  convoy  and  arrival 
Twelve  days  before  effecting  this  insurance  the  plaintiff  had 
received  two  letters,  written  from  Oporto  :  one  on  the  11th  of 
October,  stating,  "  We  are  loading  the  wines  on  board  the 
*  Stag,'  Captain  Whatley,  who  pretends  to  sail  after   to- 
morrow ; "  the  other  dated  the  13th  of  October,  enclosing' 
the  bills  of  lading,  which  were  filled  up  with  the  words, 
"With  oonvoy."     Neither  of  these  letters  were  communi- 
cated to  the  underwriters.     The  "  Stag,"  it  appeared,  did  sail 
from  Oporto  on  the  13th  of  October,  but,  failing  to  come  up 
with  oonvoy,  put  into  Lisbon.      The  oonvoy  with  which  she 
ought  to  have  sailed  arrived  in  London  without  her  on  the 
31st  of  October,  and  on  the  1st  of  November  a  list  of  the 
ships  that  had  sailed  with  it  was  entered  at  Lloyd's,  in  which 
the  name  of  the  "  Stag  "  was  not  inoluded.      The  under- 
writers contended  that  if  these  two  letters  had  been  communi- 
cated, they  would,  on  reference  to  the  oonvoy  list  at  Lloyd's, 
have  ascertained  that  the  ship  was  a  missing  ship.    Lord 
Ellenborough  told  the  jury  that  the  question  was,  whether  a 
disclosure  of  these  letters  would  probably  have  varied  the 
judgment  of  the  underwriter  so  as  to  have  induced  him  either 
to  decline  subscribing  the  policy  or  to  demand  a  higher  pre- 
mium ;  that  if  such  might  have  been  the  consequence  of  a 
disclosure  of  them,  they  were  material  letters  to  be  communi- 
oated.     The  jury,  notwithstanding,  found  a  verdict  for  the 
plaintiff ;  but  the  Court,  thinking  they  had  come  to  a  wrong 
conclusion  on  the  facts,  granted  a  new  trial  (a). 


594.  In  the  three  following  oases  the  faots  concealed  were 
held  to  be  immaterial  on  the  question  whether  the  ship  was  a 
missing  ship.  In  connection  with  them  it  must  be  remem- 
bered that  the  materiality  of  the  faots  oonoealed  is  a  question 
for  the  jury,  and  that  in  a  more  reoent  oase  it  has  been  held 


(«)  Bridges  v.  Hunter  (1813),  1H.&S.  14. 
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that  the  question  whether  the  facts  showed  that  the  ship  was   Sect.  594. 
overdue  is  not  the  only  one  to  he  considered  (t). 

The  non-communication  of  a  letter,  showing  that  a  vessel  foley  v. 

Moline. 

was  out  only  nine  days  on  the  voyage  from  Toughal  to 
Weymouth,  whioh  usually  took  eight  or  ten  days,  was  held 
not  such  a  conoealment  as  would  avoid  the  polioy  (u). 

A  policy  was  effeoted  at  Whitehaven  on  the  8th  January  iittledale 
upon  the  "  Cumberland,"  "  at  and  from  Barhadoes  to  Liver-  v' 1Jaon' 
pool,"  in  oonsequenoe  of  a  letter  of  orders  from  a  Liverpool 
broker,  in  whioh  he  said:  "  The  '  Cumberland,'  we  expect,  will 
have  taken  her  departure  from  Barbadoes  on  the  26th  of 
November ;  the  *  Barton '  sailed  on  the  24th,  and  arrived  at 
Liverpool  last  Sunday  (the  5th  January),  but  she  is  coppered, 
and  a  remarkably  fast  vessel."  This  letter  was  shown  to  the 
underwriters  at  the  time  of  effecting  the  polioy ;  but  it  was 
not  communicated  that  the  "  Agreeable,"  also  coppered  and 
remarkably  fast,  which  had  left  Barbadoes  on  the  29th  No- 
vember, had  also  arrived  at  Liverpool  on  the  5th  of  January. 
The  "  Cumberland  "  was  not  coppered,  was  full  built,  and  a 
slow  sailer,  and  was  not  considered  a  missing  ship  at  the  time 
the  letter  of  orders  was  written.  Evidence  was  also  given 
that  knowledge  of  the  arrival  of  the  "  Barton  "  and  "  Agree- 
able "  oould  not  have  varied  the  premium.  Upon  these  facts 
the  jury  found  for  the  plaintiff,  and  the  Court  of  Common 
Pleas  refused  to  disturb  their  verdiot  (a?). 

An  insuranoe  was  effected  on  the  "  Fanny, "  "  at  and  from  Elton  v. 
Cadiz  to  London,"  on  the  29th  of  December,  at  which  time 
the  plaintiff  held  a  letter  from  the  captain,  stating  that  she 
was  to  sail  on  the  22nd  of  November.  This  letter  the  plaintiff 
did  not  communicate.  It  was  in  this  oase  that  Tindal,  C.  J., 
laid  down  the  doctrine  already  cited,  which  is  no  longer  the 


(t)  Stribleyr.  Imperial  Marine  Ins.  this  oase  wrongly  decided;    Duer, 

Go.  (1876),  1  Q.  B.  D.  607.  however,  adduces  cogent  reasons  for 

(m)  Foley  v.  Moline  (1814),  6  Taunt.  upholding  its  authority.    2  Ins.  544, 

480  ;  1  Marshall,  R.  117,  8.  C.  645.    It  may  safely  be  said  that  the 

(x)  Littledale  v.  Dixon  (1805),   1  Court  of  Appeal  also  would  uphold 

B.  ft  P.  N.  R.  161.    Marshall  thinks  the  verdiot. 
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Faots  which 
tend  to  show 
that  the  ship 
is  missing. 


Rick&rdar. 
Murdock. 


Sect.  504.  doctrine  of  the  English  Courts  (y),  and  accordingly  put  it  to 
the  jury  as  the  main  question,  whether  the  "  Fanny,"  having 
been  out  thirty-seven  days  from  Cadiz  to  London  at  the  time 
of  effecting  the  policy,  could  fairly  be  called  a  missing'  ship ; 
and  the  jury  having  found  for  the  plaintiff,  the  Court  refused 
to  disturb  their  verdict  (z).  In  a  more  recent  case,  facts  tend- 
ing to  show  that  the  ship  had  been  out  f orty-one  days  on  a 
voyage  from  Seville  to  London,  were  held  material  (a). 

595.  Besides  the  time  of  the  ship's  sailing,  all  facts  must 
be  fully  and  fairly  communicated,  which  would  lead  a  reason- 
able underwriter  to  infer  that  the  ship  was  a  missing  ship 
when  the  policy  was  effected. 

A  merchant  at  Sydney  consigned  goods  to  England  by  the 
"  Cumberland  "  (which  had  sailed  from  Sydney  about  the  end 
of  April,  and  was  to  sail  from  Van  Diemen's  Land  about  the 
last  week  in  May),  and  sent  an  order  to  insure  this  risk  by  the 
"  Australia  "  (which  sailed  from  Sydney  on  the  20th  of  May), 
directing  his  London  correspondents  to  wait  thirty  days  after 
the  arrival  of  the  "  Australia  "  before  effecting  the  insurance 
on  the  "  Cumberland,"  in  order  to  give  the  latter  ship  every 
chance  of  arriving.     This  order  by  the   "Australia "   was 
retained  for  thirty-six  days,  and  then,  as  the  "  Cumberland  " 
had  not  arrived,  and  two  ships  had  in  the  meantime  come  in, 
which  had  left  Sydney  after  the  "  Australia,"  they  procured 
an  insurance,   informing  the  underwriters  of  the  time  the 
"  Cumberland  "  had  sailed  from  Sydney,  and  was  expected 
to  sail  from  Van  Diemen's  Land,  but  not  stating  when,  or 
by  what  ship,  the  order  to  insure  had  arrived,  nor  how  long 
and  why  they  were  to  wait  before  effecting  the  policy.     The 
jury,  having  found  this  a  material  concealment,  the  Court 
refused  to  disturb  their  verdict,  being  unanimous  that  the 
time  when  the  order  to  insure  was  received,  and  the  delay 
which  had  been  interposed  before  insuring,  were  facts  which 
ought  to  have  been  communicated  to  the  underwriters  (J). 

(y)  Ante,  s.  592.  (a)  EIMn  v.  Jansen  (1845),  18  M. 

(«)  Elton  v.  Larkinfl  (1831),  6  C.  &      &  W.  656. 
P.  86,  385 ;  (1832),  8  Bing.  198.  (b)  Rickards  v.  Murdock  (1830),  10 
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Two  ships,  the  "  Fruiter  "  and  the  "  King  George,"  sailed  Sect.  596. 
from  Malaga  for  London ;  the  first  on  the  9th  of  Ootober,  Westbury  *. 
the  second  on  the  10th.  They  were  frequently  in  sight  of 
each  other  till  the  21st  of  October,  when  the  "  Fruiter,"  off 
Oporto,  parted  company  with  the  "  King  George  "  in  a  gale. 
The  "  Fruiter "  arrived  in  London  on  the  30th  of  October, 
and  with  knowledge  of  these  facts,  the  plaintiff,  on  the  3rd  of 
November,  effected  a  policy  on  the  "  King  George  "  "  at  and 
from  Malaga  to  London,"  informing  the  underwriter  of  the 
time  at  which  the  two  ships  had  sailed  from  Malaga,  but  not 
that  the  "  Fruiter  "  had  seen  the  "  King  George  "  off  Oporto 
on  the  21st.  The  "  King  George  "  had  in  point  of  faot  been 
lost  in  the  chops  of  the  Channel  on  the  25th  of  October. 
Lord  Abinger  told  the  jury  that  the  fact  of  the  "  Fruiter  " 
having  seen  the  "  King  George  "  off  Oporto  was  not  material 
to  be  communicated,  and  they  found  for  the  plaintiff.  The 
Court,  however,  granted  a  new  trial,  holding  that  the  question 
of  the  materiality  of  these  facts  ought  to  go  to  the  jury  (c). 

When  the  master  abroad  draws  a  bill  on  his  owners  at  Elkin «. 
home  for  the  disbursements  of  the  ship,  that  is  a  faot  from  Janflen- 
which  the  completion  of  the  ship's  loading,  and  consequently 
the  probable  time  of  her  sailing,  may  be  inferred.  Conse- 
quently such  a  bill  drawn  at  Seville  on  the  11th  of  January, 
which  was  sent  thence  on  the  17th,  and  arrived  at  London 
on  the  31st,  was  held  to  be  material  as  to  those  dates,  con- 
sidering the  average  duration  of  the  voyage  from  Seville  to 
London,  where  the  policy  on  the  ship  was  effected  on  the 
21st  of  February  (d). 

The  ship  "  Ooean  "  sailed  from  Elsinore  for  Hull  in  rough  Erly  r. 

Smith. 

B.  &  Cr.  527 ;  see  8.  C.  at  N.  P.,  don  of  blind  prejudice,  and  therefore 

Danson  &  LI.  221 ;  and  LI.  &  "Wels.  an  impediment    to  the  exercise  of 

132.  sound  judgment.    See  pott,  s.  696, 

Bed  quart  as  to  the  part  of  the  that  a  direction  not  to  insure  until  a 

letter  which  required  the  delay,  and  reasonable  risk  has  been  run  need  not 

stated  the  reason.    No  one  can  doubt  be  disclosed. 

its  having  an  effect— a  most  pre-  (<?)  Westbury  v.  Aberdein  (1837), 

judicial  effect ;  but  it  is  not  on  that  2  M.  &  W.  267. 

ground,  surely,  a  proper  subject  of  (d)  Elkin  v.    Jansen    (1846),    13 

discovery,  sinoe  it  would  be  the  oooa-  M.  &  W.  666. 
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Sect.  595.    weather  on  the  26th  of  July ;   six  hours  after,  her  owner 
sailed  from  Elsinore  for  Hull  in  another  ship.     This  was  a 
voyage  sometimes  of  four  or  five  days,  hut  of  the  average 
duration  of  eight  to  ten.     Owing  to  tempestuous  weather  the 
owner  of  the  "  Ocean  "  did  not  arrive  at  Hull  till  the  9th  of 
August,   or  fourteen   days    after    leaving  Elsinore,   when, 
finding  that  the  "  Ocean  "  had  not  arrived,  he  immediately 
caused  his  broker  to  effect  an  insurance  on  her  "  at  and  from 
Elsinore  to  Hull,  from  the  26th  July  inclusive ;  "  the  broker 
at  the  time  of  effecting  this  policy  did  not  communicate  any 
more  of  these  facts  than  that  the  "  Ocean  "  was  u  all  well  at 
Elsinore  on  the  26th  of  July."     The  Court  held  that  this 
was  a  concealment  fatal  to  the  policy  (e). 
MMamhaU  ^  I^verP°°l  merchant,  on  whose  account  a  quantity  of 

train  oil  was  to  be  shipped  at  St.  John's,  Newfoundland,  on 
board  the  "  Elizabeth,"  wrote  on  the  27th  of  January  to  his 
brokers  in  London  to  effect  an  insurance,  telling  them  "  that 
he  had  advices  from  St.  John's,  of  the  27th  of  December,  of 
the  train  oil  being  shipped  for  him  on  board  the  *  Elizabeth,' 
to  sail  the  end  of  the  month."  The  real  facts  were :  1st  That 
he  had  received  no  advices  of  that  date  from  St.  John's,  but 
had  been  merely  told  that  intelligence  from  St.  John's  down 
to  the  27th  had  come  to  hand,  which  made  no  mention  of  the 
sailing  of  the  "  Elizabeth  " ;  and  2nd.  That  before  giving  the 
order  to  insure,  he  had  reoeived  two  letters  from  St.  John's, 
both  dated  the  24th  of  December,  but  the  second  not  sent 
till  the  30th,  in  the  first  of  which  his  correspondents  stated 
that  the  "  Elizabeth  "  was  to  sail  on  the  25th,  that  she  was  a 
new  vessel,  that  he  could  endeavour  to  save  the  insurance  by 
giving  three  or  four  days,  according  to  the  state  of  the 
weather  in  England ;  and  in  the  second  they  said,  "  You  can 
allow  her  from  sixteen  to  twenty  days ;  you  can  run  a  reason- 
able risk  to  save  the  insurance,  but  all  will  depend  on  the 
state  of  the  weather."  The  insurance  having  been  effected 
on  the  27th  January  solely  on  the  letter  of  instructions  sent 

(*)  Kirby  v.  Smith  (1818),  1  B.  ft  Aid.  672. 


CHAP.  II,] 


CONCEALMENT. 


685 


to  the  broker,  the  Court  were  clearly  of  opinion  that  these    Sect.  595. 
facts  showed  both  a  positive  mis-statement  and  a  material 
concealment,  either  of  them  sufficient  to  avoid  the  policy  (/). 

596.  In  this  case,  the  counsel  for  the  underwriter,  besides  Non-dis- 
the  objection  arising  from  the  non-communication  of  the  fact  that  the 
letters,  and  the  admission  of  improper  evidence,  contended  Jriahes  to 
that  the  underwriter  ought,  at  all  events,  to  have  been  in-  f*76  tho 

i  •  i  insurance. 

formed  that  the  assured  was  endeavouring  to  save  the  in- 
surance. Maule,  J.,  however,  who  tried  the  case,  told  the 
jury  that  the  direction  not  to  insure  till  a  reasonable  risk  had 
been  run,  was  not,  in  his  opinion,  a  circumstance  which  the 
broker  was  bound  to  communicate.  In  moving  for  a  new 
trial,  the  counsel  for  the  underwriters  contended  that  this  was 
a  mis-direction ;  but  the  Court,  on  making  the  rule  absolute, 
did  not  particularly  allude  to  this  branch  of  the  alleged  mis- 
direction, but  rested  their  judgment  almost  entirely  on  the 
improper  admission  of  Lloyd's  lists  under  the  peculiar  cir- 
cumstances of  the  case. 

On  the  question,  therefore,  whether  circumstances  which 
show  that  the  assured  was  endeavouring  to  save  the  insurance 
by  delaying  to  insure,  ought  to  be  communicated  to  the  # 
underwriter,  no  general  rule  oan  be  laid  down,  but  that 
the  necessity  of  communicating  this  circumstance,  like  any 
other,  must  depend  on  the  influence  it  might  have  in  leading 
the  underwriter  to  infer  that  the  ship  was  out  of  time  when 
he  was  asked  to  insure  upon  her. 

There  can  be  no  doubt  that,  in  all  cases  where  it  might 
reasonably  be  supposed  likely  to  have  this  effect,  the  direction 
to  delay  the  insurance  ought  to  be  communicated.  Wherever, 
in  fact,  it  appears  that  the  intention  of  the  assured  was  not 


(/)  Maokmtosh^  Marshall  (1843), 
11  M.  &  W.  116.  The  jury  at  the 
trial  had  found  for  the  plaintiff, 
partly  on  the  ground  that  the  under- 
writer must  he  presumed  to  hare 
oonsulted  Lloyd's  lists,  from  which 
he  might  have  inferred  the  true  time 


of  the  "Elisabeth's"  sailing;  and  one 
main  ground  on  which  the  Court 
granted  the  new  trial  was  that  this 
presumption  did  not  arise,  as  the 
underwriter  must  be  taken  to  hare 
relied  on  the  misrepresentation.  This 
part  of  the  ease  is  noticed  post,  s.  615. 
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Mavne  v. 

"Walter. 


Sect.  596.  to  effect  the  policy  till  there  was  reason  to  suspect  that  the 
ship  was  a  missing  ship,  the  facts  tending  to  show  this 
ought  to  be  communicated  (g). 

597.  In  time  of  war,  any  circumstance  within  the  know- 
ledge of  the  assured  and  not  equally  within  the  knowledge  of 
the  underwriter,  which  affects  the  national  character  of  the 
subject  insured,  and  exposes  it  to  capture  or  detention,  must 
be  disclosed  to  the  underwriters  (/*). 

Yet  if  the  fact,  though  material  to  the  risks,  be  not  within 
the  knowledge  of  the  assured  or  his  means  of  information,  he 
will  not,  of  course,  be  bound  to  communicate  it. 

Thus  a  ship,  warranted  Portuguese,  was  taken  by  a  French 
privateer,  and  condemned  because  she  had  an  English  super- 
cargo on  board,  on  the  ground  of  a  recent  French  ordinance 
declaring  all  neutral  ships  liable  to  capture  where  the  supers 
cargo  was  the  subject  of  a  state  at  war  with  France ;  Lord 
Mansfield  held  that  as  neither  the  assured  nor  the  under- 
writers appeared  to  have  known  anything  of  this  ordi- 
nance, the  former  was  not  guilty  of  a  material  concealment 
in  not  disclosing  the  fact  of  the  supercargo  being  English  (i). 

His  Lordship,  however,  was  of  opinion  that,  though  this 
ordinance  was  contrary  to  the  law  of  nations,  yet  if  the 
assured  knew  it  there  would  have  been  a  material  concealment, 
in  not  disclosing  the  fact  of  his  not  having  complied  with  it ; 
and  if,  on  the  other  hand,  the  underwriters  had  known  of  it, 
they  ought  to  have  inquired  who  was  to  be  supercargo  (/). 

In   a  recent  case  it  was  held  by  Bigham,  J.,  that   the 


Regulations 
not  enforced. 


(g)  See  the  dictum  of  Lord  Kenyon 
in  M'Andrews  v.  BeU  (1795),  1  Esp. 
373 ;  see,  however,  BeU  v.  BeU  (1810), 
2  Gamp.  475,  479,  post,  s.  623,  that 
facts  only,  and  not  apprehensions, 
need  to  be  disclosed. 

(A)  If,  however,  capture  or  deten- 
tion be  not  risks  insured  against, 
it  appears  to  the  editors  that  the 
national  character  of  the  thing  in- 
sured is  not  necessarily  material  to 
the  risk.      It   may,    however,    be 


material  in  a  particular  case  on  the 
ground  that  a  detention  may  pro- 
long the  voyage,  and  thereby  increase 
the  risk. 

(»)  Mayne  v.  Walter  (1782),  1 
Park,  Ins.  431 ;  1  Marshall,  Ins. 
402,  471. 

(J)  1  Marshall,  Ins.  402,  471 ;  see 
also  Barzillay  v.  Lewis  (1782),  1  Mar- 
shall, Ins.  402,  404 ;  and  Marshall  r. 
Union  Ins.  Co.  (1809),  2  Wash.  C. 
C.  B.  357 ;  1  Phillips,  a.  624. 
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assured  was  not  obliged  to  disolose  to  the  underwriter  an  Sect.  597. 
edict  of  the  Persian  Government  prohibiting  the  importation 
of  arms  into  Persia,  when  the  trade  had,  in  spite  of  the 
nominal  prohibition,  been  openly  carried  on  for  years,  the 
Persian  Government  exacting  duties  on  the  arms  im- 
ported^). 

598.  A  knowledge  of  the  political  state  of  the  world,  of  the  Private 
allegianoe  of  particular  countries,  of  their  standing  mercantile  of  £™a  xm 
regulations,  of  the  risk  and  embarrassment  affecting  the  course  regulations, 
of  trade  contemplated  by  the  insurance,  must  all  necessarily 
be  imputed  to  the  underwriter,  and  therefore  need  not  be  dis- 
closed by  the  assured ;  but  it  has  been  held  in  the  United 
States,  and  apparently  on  very  good  grounds,  that  the  new 
or  shifting  regulations  of  foreign  states,  by  which  the  pro- 
perty is  exposed  to  seizure,  if  privately  known  to  the  assured, 
ought  to  be  disclosed  by  him,  for  they  cannot  be  presumed 
to  have  been  necessarily  within  the  knowledge  of  the  under- 
writer (/). 

All  facts  lying  peculiarly  within  the  knowledge  of  the  Facts  which 
assured,  which  may  expose  the  property  to  risk  of  capture,  Se^roSerty 
ought  to  be  disolosed  to  the  underwriters  (w).  *°  oapture. 

Thus,  it  has  been  held  in  the  United  States,  that  not  dis- 
closing that  the  property  insured  belongs  to  a  house  estab- 
lished and  doing  business  in  a  belligerent  state,  will  be  a 
material  concealment,  and  defeat  a  policy  made  in  a  neutral 
oountry  "  for  whom  it  may  concern  "  («) ;  so  the  not  dis- 
closing that  enemy's  property  embarked  in  a  neutral  ship 


(ft)  Fracifl  v.  Sea  Ins.  Go.  (1898), 
3  Com.  Gas.  229. 

(/)  Hoyt*.  Oilman  (1811),  8  Mass. 
B.  336 ;  Blagge  v.  New  York  Ins. 
Co.  (1804),  1  Gaines,  649 ;  1  Phillips, 
88.  695,  596,  597 ;  see  also  2  Duer, 
516,  661. 

(m)  When  an  aasnranoe  is  effected 
in  a  belligerent  country,  has  the 
underwriter  any  right  to  assume  that 
the  property  insured  does  not  belong 


to  a  subject  of  his  own  sovereign  ? 
If  he  wish  only  to  insure  neutral 
property,  should  he  not  protect  him- 
self by  haying  a  warranty  of  neu- 
trality inserted  in  the  policy  P 

(n)  Bauduy  *.  Union  Ins.  Co. 
(1809),  2  Wash.  C.  C.  R.  391,  cited 
1  Phillips,  s.  224.  See,  however, 
Buck  v.  Chesapeake  Ins.  Co.  (1828), 
1  Peters,  8.  C.  B.  161 ;  4  Phillips, 
8.  625. 
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Hewitt. 


Sect.  598.  was  covered  as  the  property  of  a  neutral,  was  there  also  held 
to  be  a  material  concealment  vitiating  the  policy  (o).  As 
by  the  Declaration  of  Paris,  enemy's  goods  on  board  a 
neutral  ship  (except  contraband)  are  not  liable  to  capture, 
there  seems  to  be  no  reason  now  why,  during  a  war  in  which 
the  belligerents  have  adhered  to  the  Declaration,  the  national 
character  of  goods  carried  under  a  neutral  flag  should  be 
declared ;  for  the  risk  is  no  greater  when  the  goods  belong  to 
a  belligerent  than  when  they  belong  to  a  neutral  ( p). 

The  "  Georgia"  had  been  in  the  service  of  the  Confederate 
States  of  America  as  a  oruiser  during   1863-4,  and   was 
afterwards  laid  up  in  Liverpool,   and   there  purchased  at 
public  auction  by  the  plaintiff,  who  converted  her  into  a 
merchant  vessel.     When  he  proposed  her  to  the  defendant 
for  insurance,  it  was  as  "  The  '  Georgia/  ss.,  chartered  on  a 
voyage  from  Liverpool  to  Lisbon  and  the  Portuguese  Settle- 
ments on  the  West  Coast  of  Africa  and  back."     She  was 
captured  on  her  voyage  by  a  war  steamer  of   the  United 
States.     It  was  held  that  the  plaintiff  ought  to  have  commu- 
nicated the  fact  that  she  had  been  the  Confederate  cruiser, 
and  consequently  that  by  reason   of  this  suppression  the 
policy  was  void  (q). 

A  ship  and  goods,  the  property  of  an  American  subject, 
were  insured  "  from  London  to  certain  ports  in  America 
against  all  risks,  American  capture  and  seizure  included ;"  on 
arrival,  the  ship  was  seized  by  the  American  government 
(for  a  breach  of  their  Non-importation  Act),  on  account  of 
a  war  with  America,  which  had  broken  out  before,  but  was 
not  known  till  after,  the  policy  was  effected.  The  fact  that 
the  assured  was  an  American  subject  was  not  stated  on  the 
face  of  the  policy,  nor  disclosed  by  the  broker  to  the  under- 
writer. Lord  Tenterden  and  the  Court  of  King's  Bench 
held  that  the  suppression  vitiated  the  policy,  because  the  fact, 


Campbell 
v.  Iniies. 


(o)  Stoeker  v.  Merrimack  Fire  & 
Marine  Ins.  Co.  (1810),  6  Mass.  B. 
220,  cited  1' Phillips,  s.  629. 

(p)  See,  as  to  oontraband  goods, 


post,  s.  613. 

(q)  Bates  *.  Hewitt  (1867),  L.  R. 
2  Q.  B.  595.  See  further,  as  to  this 
case,  post,  a.  609. 
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if  disclosed,  might  have  made  a  material  difference  to  the  Beet.  598. 
risk ;  for,  if  the  property  had  heen  British  owned,  they  said, 
the  owner  would  have  done  all  in  his  power  to  prevent  the 
risk  from  occurring,  hut  if  American  owned,  he  might  lend 
himself  to  the  purposes  of  his  own  government,  and  assist 
them  in  obtaining  possession  of  the  property  insured  (r). 

599.  Unless  a  ship  was  within  the  exception  of  the  Convoy  Sailing  with- 
Aots,  her  sailing  without  convoy,  during  the  operation  of  Sawte^T^ 
those  Acts,  was  held  a  material  circumstance  to  be  disclosed  Iioudon. 
to  the  underwriters.     A  broker  having  proposed  an  insurance 
on  the  "Sophia,"  from  Bristol  to  Port  Mahon,  &c,  with 
liberty  to  seek,  join  and  exchange  convoy  in  the  English  and 
Irish  Channels,  the  underwriter  stated,  that  a  ship  called 
the  "  Sophia,"  of  Bristol,  was  reported  at  Lloyd's  as  being 
then  at  sea  without  convoy;    the  broker  was  afterwards 
informed  by  his  employer  that  this  was  the  same  ship.     The 
letter  containing  this  statement  was  not  communicated,  and 
the  Court  held  that,  as  the  ship  in  question  was  not  within 
any  of  the  exceptions  of  the  Convoy  Act,  the  concealment 
was  fatal  to  the  policy  (s). 

If  the  ship  was  foreign  built,  and  therefore  not  within  Long  v.  Duff, 
the  scope  of  the  Convoy  Act,  the  fact  of  her  having  sailed 
without  convoy  need  not  have  been  communicated,  nor  yet 
the  fact  that  she  was  foreign  built,  or  otherwise  excepted 
from  the  operation  of  the  Aot ;  for  it  is  the  duty  of  the 
underwriter  to  obtain  such  information  for  himself  (£). 

Where  an  insurance  was  effected  on  goods,  to  return  five  Beid  v. 

"FT  ftpvav 

per  oent.  for  convoy  and  arrival,  the  non-oommunication  of 
the  fact  that  the  vessel  was  to  be  a  running  ship  (i.e.,  that 

(r)    Campbell  v.  Innes  (1821),  4  that  the  war  was  feared  and  antioi- 

B.  &  Aid.  423.    Although  the  war  pated  when  it  was  effected.     The 

did  not  break  out  until  July,  1812,  point  that  the  insurance  was  void  as 

differences    had   arisen   some   time  being  on  enemy's  property  was  not 

previously  between  the  British  and  taken. 

United  States  Governments,  and,  as  («)    Sawtell  v.  Loudon  (1814),   1 

Mr.  Maolaohlan  points  out,  the  fact  Marshall,  R.  99  ;  6  Taunt.  359. 
that  American  seizure  was  included  (f)  Long  v.  Duff,  and  Long  «\ 

as  one  of  the  risks  in  the  policy  shows  Bolton  (1800),  2  B.  k  P.  209. 
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fpAETn. 


Sect.  600. 


The  state  of 
the  ship  on 
the  voyage, 
and  dangers 
to  which  she 
is  exposed. 


Da  Costa  v, 
Soandaiet. 


Darren  0. 
Bederley. 


Beckwaite 

v.  Nalgrove. 


she  was  sailing   without  oonvoy),  was   held  fatal   to  the 
polioy  (u). 

600.  All  material  information  communicated  to  the  assured 
with  regard  to  the  state  of  the  ship,  or  dangers  to  which  she 
is  exposed,  in  the  course  of  the  voyage  ought  to  be  disclosed 
to  the  underwriter,  and  not  only  certain  intelligence,  but  even 
doubtful  rumours,  if  not  too  remote.  If  information  concern 
matters  preceding  the  commencement  of  the  voyage,  which 
would  be  covered  by  the  warranty  of  seaworthiness,  Lord 
Mansfield  and  Lord  Ellenborough  were  of  opinion  that  it  is 
unnecessary  to  disclose  it  (x) ;  under  a  time  policy  it  may  be 
otherwise  (y). 

One  who  had  a  doubtful  account  of  a  ship  like  his  own  being 
captured  caused  his  ship  to  be  insured,  without  communicat- 
ing to  the  underwriter  what  he  had  heard,  and  the  insurance 
was  held  to  be  void  (s).  So  also  where  the  owner  of  a  ship 
hears  a  doubtful  report  of  a  shipwreck  which  he  has  reason 
to  think  may  relate  to  his  own  ship,  he  must  disclose  it  on 
effecting  an  insurance  (a). 

A  polioy  was  effected  on  the  24th  of  March  on  a  privateer, 
whioh  had  sailed  from  Jersey  on  the  6th,  and  reports  in 
Jersey  that  some  Frenoh  frigates  were  about  the  coast,  and 
had  made  a  capture  on  the  7th  of  March,  oontinued  to 
prevail  until  the  plaintiff  sent  the  orders  on  which  the 
insurance  was  effected,  yet  he  had  not  said  a  word  about  them 
in  his  letter:  this  was  held  to  be  a  material  concealment 
which  vitiated  the  polioy  (b).  So  where  the  plaintiff  oon- 
cealed  from  the  underwriters  the  fact  that  he  had  received  a 
letter  from  the  Cape  of  Good  Hope,  stating  that  there  were 


(w)  Beid  v.  Harvey  (1816),  4  Dow, 
97. 

(*)  Shoolbred  v.  Nutt  (1782),  1 
Park,  Ins.  493  ;  1  Marshall,  Ins. 
474;  Haywood  t>.  Bodgers  (1804), 
4  East,  590. 

(y)  RuBsell  v.  Thornton  (1859),  4 
H.  &  N.  788;  29  L.  J.  Ex.  9;  in 
error,  30  L.  J.  Ex.  69. 


(z)  Da  Costa  *.  Scandaret  (1723), 
2  P.  Wins.  179. 

(a)  Nicholson  v.  Power  (1869),  20 
L.  T.  N.  S.  580. 

(b)  DorroU  v.  Bederley  (1816), 
Holt,  N.  P.  283.  The  privateer,  it 
appeared,  had  actually  been  captured 
by  the  French  on  the  7th  of  March, 
about  thirty  miles  from  Jersey. 


-        I 
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then  two  or  three  Frenoh  privateers  in  those  seas,  he  was    Sect.  600. 
nonsuited  on  the  ground  of  that  ooneealment  (c). 

601.  Though  the  assured  be  satisfied  that  a  report  or  Information 
rumour  is  incorrect,  and  therefore,  acting  in  good  faith,  do  assured  does 
not  disclose  his  intelligence,  the  concealment  is  none  the  less  not  believ0, 
fatal,  if  the  mere  report  be  such  as  would  influence  an  under- 
writer.   It  is  not  for  the  assured  to  judge  whether  the  news 

be  true  or  false. 

The  plaintiff  in  Liverpool,  on  the  8th  October,  wrote  to  his  Morrison  v. 
broker  in  London  to  insure  5,000/.  on  the  ship  "  Cambria,"  Mar.  Ins.  Co. 
and  a  similar  sum  on  her  freight.  On  the  evening  of  that 
day  his  eye  met  a  paragraph  in  the  Liverpool  Mercury,  which 
caused  him  to  write  to  his  broker  on  the  10th  thus :  "  Sinoe 
writing  on  Saturday,  a  paragraph  in  the  Mercury:  ' '  Cambria' 
qy.,  *  Cameo,'  from  New  Orleans,  aground  on  North 
Breakers.'  To-day's  Mercury  says :  '  The  vessel  on  the  North 
Breakers  reported  yesterday  as  the  '  Cambria '  is  stated  to 
be  the  *  Cameo '  from  New  Orleans.'  Can  you  find  out  at 
Lloyd's  ?  Let  me  know  before  acting."  The  "  Cameo  "  had 
also  gone  to  New  Orleans,  and  the  broker  made  inquiries  that 
satisfied  him  that  the  ship  aground  was  the  "  Cameo  "  ;  and 
on  the  12th  he  effected  a  policy  on  freight  with  the 
defendants,  without  mentioning  what  had  appeared  in  the 
public  newspapers  or  in  Lloyd's  list,  in  which  the  above 
announcement  had  first  appeared  on  the  8th.  It  turned  out 
to  be,  in  fact,  the  "  Cambria,"  and  the  concealment  was  held 
fatal  to  the  policy  (d). 

602.  Even  though  the  report  eventually  prove  to  be  totally  Information 
false  and  unfounded,  its  communication,  as  we  have  already  eventually 
seen,  is  not  on  that  aooount  less  indispensable,  if  it  would  t01*  false, 
materially  have  influenced  the  judgment  of  an  underwriter  in 
assuming  the  risk  (e). 

(e)  Beckwaite  v.  Nalgrove,  cited  (e)  Seaman  v.  Fonnereau  (1741), 

3  Taunt.  41.  2  Str.   1183  ;    Lynch  v.   Hamilton 

(d)  Morrison  v.  Universal  Marine  (1810),  8  Taunt.  37 ;  8.  C.t  in  error, 

Ins.  Co.  (1872),  L.  B.  8  Ex.  40,  Lynch  v.  Durnford  (1811),  14  East, 

197.  494. 
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£part  n, 


Sect.  60S.  "Loose  rumours,  indeed,  which  have  gathered  together, 
no  one  knows  how,  need  not  be  communicated "  (y )  ;  and 
intelligence  may  be  so  general,  and  its  application  to  the 
subject  insured  so  doubtful  and  remote,  that  the  assured  need 
not  communicate  it,  though  it  may  possibly  turn  out  to  have 
related  to  the  subject  insured  (g).  For  the  sake,  however,  of 
caution,  a  full  disclosure  of  rumours  is  advisable. 


Loose 

rumours  and 
news  of 
doubtful 
application. 


The  weather 
subsequent 
to  the  ship's 
sailing. 


Nature  of 
the  cargo. 


603.  Whether  the  assured  in  a  retrospective  policy  is  bound 
to  disclose  the  state  of  weather  subsequently  to  the  ship's 
sailing  may  be  regarded  as  very  doubtful ;  at  all  events,  it 
may  be  laid  down  that  he  can  only  be  obliged  to  do  so  in 
cases  where  the  ship  has  sailed  from  a  foreign  port,  and  he 
has  private  information  of  some  violent  storm  at  or  near  that 
port  within  so  short  a  period  after  her  sailing  that  she  has 
probably  been  exposed  to  it.     If  the  ship  has  sailed  from  a 
home  port,  the  underwriter  is  as  well  informed  as  the  assured 
of  the  state  of  the  weather ;  and  unless  the  storm  was  of  con- 
siderable violenoe,  it  would  not  be  likely  to  affect  his  estimate 
of  the  risk  (ti). 

604.  The  nature  of  the  cargo  shipped  or  intended  to  be 
shipped  may  be  most  material  to  be  communicated.  For 
without  exactly  rendering  the  ship  unseaworthy,  a  cargo  may 


(/)  Per  Gibbs,  0.  J.,  in  Dmrell  v. 
Bederley  (1816),  Holt,  N.  P.  283, 
285.  Yet  see  Leigh  v.  Adams  (1871), 
25  L.  T.  N.  S.  566. 

iff)  1  Phillips,  Ins.  s.  610 ;  Buggies 
v.  General  Int.  Ins.  Co.  (1825),  4 
Mass.  R.  74 ;  8.  C.f  in  error  (1827), 
12  Wheaton,  408. 

(h)  See  the  two  American  cases, 
Ely  v.  Hallett  (1804),  2  Gaine,  R. 
57 ;  and  Fiske  v.  New  England  Ins. 
Co.  (1834),  15  Pick.  R.  310,  cited  1 
Phillips,  s.  577.  The  ground  of  de- 
cision in  Ely  v.  Hallett  was,  that 
the  assured' s  knowledge  was  precise 
and  specific,  his  communication  vague 
and  general :  he  knew  there  had  been 
a  violent  storm  at  the  port ;  he  only 


communicated  that  there  had  been 
"  blowing  weather  and  severe  storms 
on  the  coast."  Even  thus  the  case 
is  inter  apices  Juris.  See  the  com- 
ments of  Duer,  vol.  ii.  pp.  399 — 401. 
The  editors  submit  that  the  distinc- 
tion between  home  and  foreign  ports 
has  lost  most  of  its  cogency,  now 
that  there  is  telegraphic  communica- 
tion with  all  parts  of  the  world,  and 
that  the  assured  need  only  disclose 
his  private  information,  when  it  is 
such  as  an  underwriter's  ordinary 
means  of  information  will  not  enable 
him  to  acquire.  They  fail  to  see 
why  such  information  need  not  be 
disclosed,  when  the  ship  has  sailed 
from  a  home  port. 
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be  of  a  nature  less  desirable  for  safety  than  another,  owing  to    Sect.  604. 
the  dead  weight  in  proportion  to  bulk,  or  its  tendency  to 
shift,  its  unwieldiness  for  stowage,  or  its  gaseous  or  other 
dangerous  chemical  or  inflammable  qualities,  and  the  like. 

Excessive  valuation  may  be  a  circumstance  material  to  be 
communicated. 

Part  of   a   cargo  insured  to  Yladivostock    consisted  of  Excessive 
222   casks  of  whisky,  the  cost,  charges,  and  insurance  of 
which  amounted  to  973/.,  but  which  were  valued  for  in- 
surance   at    2,800/.      It    was    in  evidence    that    excessive 
valuation,  to    such  an  extent  as    here,  was  considered  by 
underwriters  to  be  a  speculative  risk,  which  one  class  of 
underwriters  would  not  take  at  all,  and  another  class  would 
take  only  if  a  sufficient  premium  were  offered ;  that  25  per 
cent,  added  was  not  unusual ;  and  that  in  one  case  30  per 
cent,  added  had  been  taken  by  the  former  class ;  but  that 
beyond  this  it  became  a  speculative  risk.     The  excuse  offered 
by  the  assured  was  that  the   excess  represented  expected 
profits  at  Vladivostock,  which  was  not  at  the  time  of  ship- 
ment within  the  geographical  range  of  the  Eussian  Custom 
House,  but  was  to  be  shortly  brought  within  that  line,  when 
a  heavy  duty  would  be  imposed ;  and  that  a  paper  containing 
the  insured  value  was  shown  to  the  English  underwriter, 
containing  these  words,  but  in  German :  "  On  spirits  with 
anticipated  profits,  however  high  or  low."     The  underwriter 
saw  the  German  words,  but  did  not  understand  them.     The 
jury  found  that  the  concealment  was  without  fraud  but  was 
material ;  and  the  Court  refused  to  disturb  their  verdict  (t). 

605.  The  port  of  loading  may  be  material.  Goods  were  The  true  port 
insured  "  at  and  from  Genoa  to  Dublin,  the  adventure  to 
begin  from  the  loading  to  equip  for  the  voyage,"  but  the 
goods  were  loaded  actually  at  Leghorn  and  not  at  Genoa, 
which  was  an  intermediate  port  into  which  the  ship  was 
obliged  to  put  and  wait  five  months  for  convoy,  and  the  non- 

(t)  Ionideee.  Pender  (1874),  L.  B.  9  Q.  B.  631 ;  eee  also  Herring  v.  Janson 
(1895),  1  Com.  Cue.  177. 
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Sect.  605. 


Harrower  v. 
Hutchinson. 


Laingv. 
Union  Mar. 
Ins.  Go. 


Intention  to 
depart  from 
usage. 

Middlewood 
9.  Blakes. 


communication  of  this  fact  was  held  to  be  a  material  conceal, 
ment  (k). 

When  it  was  known  that  the  ship  was  to  load  at  a  place 
called  Laguna  de  los  Padres,  a  mere  anchorage  in  an  open 
roadstead,  which  was  unknown  to  underwriters  as  a  port  of 
loading  for  Europe,  and  the  risk  when  express  mention  of 
that  place  was  made  had  been  already  refused,  a  policy  on  the 
same  risk,  without  further  description  of  it  than  "  at  and 
from  the  port  of  Buenos  Ayres  and  port  or  ports  of  loading 
in  the  province  of  Buenos  Ayres,"  was  held  by  the  Exchequer 
Chamber  to  be  void  on  the  ground  of  concealment  (/).     So 
also  where,  under  a  lioenoe  to  call  at  any  places,  it  had  been 
arranged  to  take  cargo  at  an  unknown  and  dangerous  port, 
Mathew,  J.,  held  that    this  fact    should    have    been   dis- 
closed^). 

606.  If  it  be  intended  that  the  ship  shall  take  a  course, 
which,  though  within  the  limits  of  the  policy,  may  not  be  the 
best  under  the  circumstances  of  the  voyage  insured,  this  in- 
tention should  be  disolosed  to  the  underwriter :  henoe,  as  the 
customary  course  of  the  voyage  for  a  ship  insured  from 
London  to  Jamaica  was  to  leave  the  captain  at  liberty  to 
take  which  of  three  tracks  he  pleased  in  sailing  past  St. 
Domingo ;  where  he  was  limited  by  his  instructions  to  take 
only  one  of  those  three  tracks,  it  was  held  that  the  failure  to 


(k)  Hodgson  t>.  Riohardson  (1764), 
1  W.  Bl.  463.  Arnould  states,  on 
the  authority  of  this  case,  the  un- 
qualified rule  that  the  true  port  of 
loading  must  he  disolosed.  Goods 
shipped  before  arrival  at  the  terminus 
a  quo  are  not  generally  covered  by  a 
policy  in  the  ordinary  form.  {Ante, 
8.  448.)  The  question  of  disclosure 
of  the  true  port  of  loading  does  not 
therefore  arise.  Where  the  policy  is 
framed  to  cover  goods  loaded  before 
the  commencement  of  the  risk,  the 
editors  submit  that  generally  speak- 
ing  the  actual  port  of   loading  is 


immaterial.  The  fact,  however,  of 
suoh  a  delay  as  took  place  at  Genoa 
may  well  be  material,  on  the  ground 
stated  by  the  Court,  viz. ,  that  damage 
might  have  happened  during  the 
ship's  stay  at  Genoa.  In  the  report, 
it  may  be  pointed  out,  the  insurance 
is  stated  to  be  on  the  ship,  but  there 
can  be  no  little  doubt  that  this  is  a 
mistake. 

(I)  Harrower e.  Hutchinson  (1870), 
L.  R.  6  Q.  B.  684 ;  reversing  the 
judgment  below,  L.  B.  4  Q.  B.  323. 

(tit)  Laing  v.  Union  Marine  Ins. 
Co.  (1895),  1  Com.  Cas.  11. 
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communicate    this    fact   to    the    underwriters  vitiated  the    Sect.  606. 
policy  (»). 

If  a  ship  is  to  be  employed  on  a  service  of  peculiar  danger,  Any  eervioe 
and  this  cannot  be  inferred  from  the  terms  of  the  policy,  it 
ought  to  be  communicated  to  the  underwriter ;  as  where  the 
intention  is  to  employ  her  in  the  foreign  smuggling  trade  (o). 

Neglect  by  the  captain  of  a  ship,  aware  of  her  having  Accident  to 
sustained  an  accident  which  might  be  the  cause  of  serious  8  p* 
damage,  to  inform  his  owners  of  it  before  they  effect  the 
policy,  will  at  least  prevent  them  from  recovering  for  a  loss 
resulting  from  the  accident,  the  knowledge  of  whioh  he  has 
-  thus  been  the  means  of  concealing  from  the  underwriters  (p). 

607.  It  has  never  been  decided  that  when  goods  are  Name  of  ship 
insured  by  a  floating  policy  and  the  assured  knows  by  what  fag  policy, 
ship  they  will  be  carried,  he  must  disclose  its  name ;  and  on 
principle  it  would  seem  that  the  insurer,  by  underwriting 
such  a  policy,  waives  this  information  as  to  the  ship,  and  is 
willing  to  take  a  risk  by  any  seaworthy  ship  (q).  When, 
however,  the  assured  knows  that  the  goods  will  or  may  be 
shipped  by  a  vessel  concerning  whioh  there  is  intelligence 
material  to  the  risk,  he  must  when  insuring  disclose  the 
name  of  the  ship  instead  of  waiting  to  declare  the  shipment 
at  the  usual  time  (r). 

An  anonymous  letter  was  received  at  Lloyd's  stating  that 
the  owners  of  the  "  Candida  "  intended  to  lose  her  on  her 
next  voyage.  A.  accustomed  to  open  floating  policies,  on 
whioh  he  declared  shipments  from  abroad  as  he  heard  of 


(»)  Middlewood  v.  Blakee  (1797), 
7  T.  R.  162 ;  ante,  s.  389.  See  the 
observations  of  Doer  on  this  case, 
vol.  ii.  pp.  494,  495. 

(o)  1  Emerigon,  172.  And  see  his 
opinion  in  2  Valin,  Tit.  des  Ass.  1.  3, 
t.  6,  art.  49. 

(p)  Gladstone  v.  King  (1813),   1 

M.  &  S.   85 ;   Stribley  v.  Imperial 

Marine  Ins.  Go.  (1876),  1  Q.  B.  D. 

607.    See,  however,  ante,  s.  584. 


(q)  See  per  Mansfield,  C.  J.,  Lynch 
v.  Hamilton  (1810),  3  Taunt.  37,  39; 
Knight  v.  Gotesworth  (1883),  1  Gab. 
&  £.  48,  in  which  case  a  usage  at 
Lloyd's  to  disclose  the  name  of  a 
ship  by  whioh  the  goods  are  ex- 
pected to  come  was  set  up,  but  nega- 
tived by  the  jury. 

(r)  Lynch  v.  Hamilton  (1810),  3 
Taunt.  37 ;  Lynch  v.  Durnsford,  in 
error  (1811),  14  East,  494  ;  Leigh  *. 
Adams  (1871),  25  L.  T.  N.  S.  666. 
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Beet.  607.  them,  received  intelligence  of  a  shipment  for  him  to  be  made 
by  the  "  Candida."  He  was  aware  of  the  contents  of  the 
letter,  but  considered  them  unworthy  of  credit.  Under  these 
circumstances  he  opened  a  fresh  policy  believing  that  he 
should  be  able  to  declare  the  shipment  on  the  policy  already 
open.  He  was  disappointed  of  this  expectation  by  advioes  of 
other  vessels  coming  to  hand  before  advice  as  to  the 
"  Candida,"  and  when  suoh  advice  did  come  forward  he  was 
obliged  to  declare  her  on  the  fresh  policy.  .  The  Court  of 
Queen's  Bench  held  that  the  concealment  was  material,  and 
that  he  was  not  entitled  to  recover  (s).  The  Court  did  not  in 
terms  hold  the  policy  to  be  void.  The  question  of  the 
validity  of  subsequent  declarations  in  respect  of  goods 
coming  forward  by  other  vessels  was  not  raised ;  but  it  seems 
to  follow  logically  that  the  policy  was  vitiated  in  totoy  and 
not  only  so  far  as  the  declaration  on  the  "Candida"  was 
concerned. 

608.  When  the  assured  has  entered  into  &  contract  which 
makes  the  risk  of  ultimate  loss  to  the  underwriter  greater 
than  the  usual  one,  this  fact  ought  to  be  disclosed  (t). 

The  Thames  lightermen,  finding  that  the  law  of  common 
carriers  bore  hard  upon  them  when  it  gave  insurers  recourse 
against  them  for  losses  not  the  consequenoe  of  negligence, 
formed  an  association  for  the  purpose  of  doing  the  lighterage 
on  the  terms  of  being  subject  for  loss  only  in  case  of 
negligence,  called  "  no  recourse  terms."  Underwriters  there- 
upon refused  to  subscribe  policies  containing  craft  risks, 
except  on  a  higher  scale  of  premium,  wherever  the  "no 
recourse  terms  "  had  been  adopted  by  the  assured.  Policies 
on  goods  containing  the  craft  risk  were  effected  for  the 
plaintiffs  with  the  defendant,  after  they  had  agreed  with  a 
particular  lighterman  that  he  should  lighter  all  their  goods 
on  the  "  no  recourse  terms."  This  was  not  made  known  to 
the  defendant,  and  therefore  the  policies  were  underwritten 

(«)  Leigh   v.    Adams    (1871),    25       ~    *    ~     oco  ,        .   . 

L  T  N  S  566  ;    8ee  *       Asfar  »• 

'<*)'  Tate'  v.    Hyslop    (1885),    15      Blundell,  [1896]  1  Q.  B.  123, 


Contract 
which  may 
aggravate 
the  risk. 

Lighterage 
on  the  no 
recourse 
terms. 
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for  a  lower  premium  than  would  have  been  demanded  for  Sect.  608. 
oraft  risk  coupled  with  no  recourse  terms.  A  loss  haying 
occurred  under  these  polioies  in  the  course  of  the  lighterage, 
this  action  was  brought.  The  Court  of  Appeal  considered 
that  it  had  not  been  proved  that  the  practice  to  employ 
lightermen  on  the  less  onerous  terms  was  general,  and  held 
that  there  had  been  concealment  of  a  material  fact  which  a 
fair  and  reasonable  underwriter  would  have  taken  into 
aocount  in  fixing  the  terms  on  which  he  would  accept  the 
risk,  and  therefore  vitiated  the  polioies  (w). 

Lord  Coleridge  held,  in  The  Mercantile  Steamship  Com-  Cancellation 
pany  0.  Tyser(#),  that  where  a  charter-parity  contained  a 
clause  giving  the  charterer  an  option  to  canoel  the  contract  if 
the  ship  did  not  arrive  on  a  certain  date,  the  assured  on 
freight  was  bound  to  disclose  the  existence^of  the  clause. 
The  reason  given  by  the  learned  Chief  Justice  was,  that  there 
was  no  general  usage  (the  policy  was  made  in  1875)  to  insert 
this  cancelling  clause  in  charter-parties,  and  that  it  enor- 
mously increases  the  risk.  It  is  submitted,  however,  that  the 
insertion  of  a  power  to  cancel  cannot  increase  the  risk,  and 
that  for  this  reason  the  fact  that  the  contract  contains  this 
term  is  not  material.  Lord  Coleridge's  own  decision  and 
that  of  the  House  of  Lords  in  a  later  case  (y)  show  that 
where,  in  consequence  of  perils  insured  against,  a  ship  does 
not  arrive  at  the  stipulated  date  and  the  power  to  cancel  is 
exercised,  the  underwriter  is  not  liable.  The  freight  has  been 
lost,  not  by  any  of  the  perils  insured  against,  but  by  the 
exercise  of  the  option. 

If,  however,  a  charter-party  contained  a  stipulation  that  if 
the  ship  did  not  arrive  in  port  on  a  given  day  the  contract 
should  be  at  an  end,  without  the  exercise  of  any  power  to 

(m)  Tate  v.'  Hyslop  (1886),  15  It  may  be  that  Lord  Coleridge meant 
Q.  B.  D.  368.  that  if  he  was  wrong  in  holding  that 
(x)  (1880),  7  Q-  B.  D.  72.  the  exercise  of  the  option  did  not 
(y)  Inman  Steamship  Co.  v.  Bis-  cause  a  loss  by  a  peril  insured  against, 
choff  (1882),  7  App.  Cas.  670.  See,  the  policy  would  be  void  for  conceal- 
however,  Lord  Selborne'stftctofif,  ibid.  ment ;  but  this  is  certainly  not  what 
p.  676 ;  and  see  post,  ss.  785 — 788.  he  is  reported  to  have  said. 
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Sect.  608.    oanoel,  if  would  seem  that  this  fact  is  material  to  the  risk 
in  a  policy  on  freight.     For  if,  in  oonsequenoe  of  a  peril 
insured  against,  the  ship  did  not  arrive  on  that  day,  there 
would  be  a  loss  of  freight  caused  directly  by  such  a  peril  (s). 
It  must,  however,  be  remembered  that  when  the  insertion 
of  a  particular  term  in  a  mercantile  contract  has  beoome  very 
general,  the  underwriter  will  be  deemed  to  have  knowledge 
of  it,  and  thenceforth  there  will  be  no  obligation  on  the  part 
of  the  assured  to  give  information  of  its  insertion  (a).    There- 
fore it  may  cease  after  some  time  to  be  the  duty  of  the 
assured  to  give  information  as  to  the  terms  of  a  contract, 
the  non-disclosure  of  which  would  at  one  time  have  been  fatal 
to  the  insurance. 


Matters  that 
need  not  be 
disclosed. 


Material 
facts  not 
present  to  the 
underwriter's 
mind. 


Bates  v. 
Hewitt. 


609.  "  The  assured  need  not  mention  what  the  underwriter 
knows,  what  way  soevet  he  came  by  that  knowledge ;  or  what 
he  ought  to  know ;  or  takes  upon  himself  the  knowledge  of; 
or  waives  being  informed  of ;  or  what  lessens  the  risk  agreed 
and  understood  to  be  run  ;  or'  general  topics  of  speculation ; 
or  every  cause  which  may  occasion  natural  perils,  as  the 
difficulty  of  the  voyage,  kind  of  seasons,  probability  of  hurri- 
canes, earthquakes,  &c. ;  or  every  cause  which  may  occasion 
political  perils,  from  the  rupture  of  states,  from  war,  and  the 
various  operations  of  it,  upon  the  probability  of  safety  from 
the  continuanoe  and  return  of  peace,  or  from  the  imbecility  of 
the  enemy  "  (b). 

The  assured  cannot,  however,  excuse  his  omission  to  oom- 
municate-  a  material  fact  on  the  ground  that  the  fact  had 
previously  come  to  the  knowledge  of  the  underwriter,  unless 
at  the  time  when  the  contract  was  made  the  fact  was  present 
to  the  underwriter's  mind. 

In  the  case  of  the  "  Georgia,"  the  policy  was  effected  in 
1864  on  a  vessel  which  had  been  a  Confederate  cruiser  in  the 


(g)  The  AJps,  [1893]  P.  109 ;  The 
Bedouin,  [1894]  P.  1 ;  see  also  In- 
man  Steamship  Co.  v.  Bisohoff  (1882), 
7  App.  Cas.  670,  682,  690. 


(a)  See  post,  s.  611. 

(b)  Per  Lord  Mansfield  in  Garter 
v.  Boehm  (1766),  3  Burr.  1909. 
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years  1863  and  1864,  and  which  afterwards  was  dismantled  Sect.  609. 
and  sold  to  the  plaintiff.  The  "  Georgia"  had  been  notorious 
to  the  British  public  at  the  time  she  was  oruising,  and  after 
she  had  been  laid  up  in  Liverpool  had  been  the  subject  of 
comment  in  the  London  newspapers  and  in  the  House  of 
Commons,  as  appeared  by  the  published  debates.  The 
defendant,  one  of  Lloyd's  underwriters  in  London,  had  been 
cognizant  of  all  this;  but  at  the  time  that  the  risk  was 
proposed  to  him  nothing  revived  his  recollection  of  these 
things,  and  it  did  not  ocour  to  him  that  this  was  or  might 
be  the  Confederate  cruiser.  It  was  a  fact  that  at  the  time  of 
the  risk  being  proposed  there  was  no  "  Georgia,' '  s.s.  in 
Lloyd's  Lists.  Under  these  circumstances  the  jury  found 
that  the  defendant  was  not  aware  that  the  "Georgia"  he 
was  underwriting  was  the  Confederate  oruiser,  but  that  at 
that  time  he  had  abundant  means  from  his  previous  know* 
ledge,  coupled  with  the  particulars  supplied  by  the  plaintiff, 
of  identifying  the  ship.  The  Court  held  that  the  previous 
knowledge  possessed  by  the  defendant  of  the  material  fact 
omitted  from  the  particulars  of  the  risk  did  not  release  the 
plaintiff  from  the  obligation  to  oommunioate  it  (c). 

It  has  also  been  held  in  the  Supreme  Court  of  the  United  Facts  of 

whioh  the 

States  that  the  assured  cannot  excuse  his  omission  to  disclose  underwriter's 
material  facts  by  showing  that  they  were  aotually  known  to  J1^  gj** 
the  underwriter,  unless  the  knowledge  of  the  latter  was  as  full  ^J^jjj^ 
and  particular  as  his  own  (d). 

610.  On  the  principle  that  the  assured  need  not  disclose  Usages  of 
what  the  underwriter  ought  to  know,  it  has  been  decided  in 
several  cases  that  facts  comprised  in  the  general  usages  of 
trade  need  not  be  communicated  to  the  underwriter ;  e.g.,  the 
usage  of  the  Newfoundland  trade  for  ships  arriving  on  the 
coast  either  to  be  employed  for  some  time  in  fishing  on  the 
Banks  (called  banking),  or  to  make  intermediate  voyages  in 

(*)  Bates  v.  Hewitt  (1867),  L.  R.      T  W  San  Mutlud  *?•<*•  ••  0oean 
'       .  .  Ins.  Co.  (1882),  107  U.  S.  486,  citing 

2  Q.  B.  595.  2  Duar  3W 
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Beet.  610.    the  American  seas,  before  beginning  to  take  in  their  home- 
ward cargo  (e) ;  or  the  established  custom  during  the  great 
French  war  for  a  ship  insured  "  at  and  from  London  or  Rams- 
gate  to  Nantes,  with  liberty  to  touch  at  Ostend,"  to  sail  direct 
to  Nantes,  with  false  clearances  for  Ostend,  and  false  bills  of 
lading  purporting  to  be  made  at  Ostend  and  expressing  that 
the  goods  were  shipped  there  (/).     But  to  dispense  with 
communication  of  anything  done  according  to  usage,  such 
usage  must  be  general  and  universally  known  to  all  engaged 
in  the  trade  (g). 


Usual  clauses 
in  mercantile 
contracts. 


611.  Where  it  is  the  general  and  well-known  practice  to 
put  a  certain  clause  in  a  particular  kind  of  mercantile 
contract,  the  underwriter  is  presumed  to  know  that  the 
contract  contains  the  clause,  and  therefore  the  assured  is  not 
bound  to  give  information  about  its  insertion,  though  the 
clause  may  tend  to  increase  the  risk. 

In  time  charters  it  is  now  the  universal  practice  to  insert 
the  so-called  "twenty- four  hours "  clause,  which  provides 
that  payment  of  hire  shall  cease  when  the  ship  has,  from 
certain  causes,  become  inefficient  for  twenty-four  hours,  until 
she  is  able  to  resume  the  voyage.  And  when  the  "  twenty- 
four  hours"  clause  is  put  into  immediate  operation  by  a  peril 
insured  against,  the  underwriter  or  freight  is  liable  for  the 
loss.  An  underwriter  of  a  policy  on  chartered  freight  knew, 
from  the  form  of  the  slip,  that  it  was  intended  to  insure  a 
time  freight.  The  Court  of  Appeal  held  that,  considering 
that  the  "  twenty-four  hours  "  clause  is  practically  universal 


(e)  Vallanoe  v.  Dewar  (1809),  1 
Gamp.  503 ;  Ougier  v.  Jennings 
(1800),  ibid.  60'i,  n. ;  Kingston  v, 
Enibbs  (1808),  1  Gamp.  608,  n.  For 
further  illustrations  of  the  same  prin- 
ciple, see  Moxon  v.  Atkyns  (1812),  3 
Gamp.  200 ;  Da  Costa  v.  Edmunds 
(1815),  4  Gamp.  142;  Stewart  v. 
Bell  (1821),  5  B.  &  Aid.  238;  and 
the  cases  decided  on  the  East  India 
trade,  as  Salvador  v.  Hopkins  (1765), 


3  Burr.  1707;  Gregory  r.  Christie 
(1784),  3  Dougl.  419 ;  Grant  c.  Fax- 
ton  (1809),  1  Taunt.  463 ;  1  M^V", 
Ins.  259 ;  2  Chitty,  319. 

(/)  Planche  r.  Fletcher  (1779),  1 
Dougl.  251.  See  Barnewallr.  Church 

(1803),  1   Caines,    217;    1   Phillips, 

8.  598. 

iff)  Tennant  v.  Henderson  (1813), 

1  Dow,  324. 


chap.  n. 
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in  time  dbaxteo*  the  aamcd  was  rot  boon!  to  daeta*  th#   9*ct  til. 
fact  that  the  ebaxter  cantaimed  this  clause  /»  . 

In  a  suhseqnsLt  case,  wb«*  a  potior  was  erfa**!  Vv  char- 
terers on  "  profit  on  charter,"  and  it  was  a  material  fact  that 
the  freight  payable  bj  the  charterers  was  a  lump  freight*  the 
Court  of  Appeal  hell  that  the  assured  was  not  bound  speci- 
fically to  diafliaip  this  fact.  A  clause  for  payment  of  a  lump 
sum  for  freight,  ther  said,  is  a  usual  clause  in  charter-parti^ 
and  the  obligation  specifically  to  disclose  the  contents  of  a 
charter  extends  only  to  unusual  clauses,  the  insertion  of 
which  the  underwriters  could  not  reasonably  have  antici- 
pated (t).  So  also  it  has  been  held  in  the  United  States  that 
underwriters  are  now  presumed  to  hare  knowledge  of  can- 
cellation clauses  in  charter-parties  (k). 

Recently,  also,  it  was  held  by  Bigham,  J.,  on  the  same 
ground,  that  an  underwriter  who  re-insures  a  time  risk  need 
not  disclose  the  fact  that  the  original  policy  contains  a  con- 
tinuation clause  (/). 

612.  Every  underwriter  is  presumed  to  be  as  well  General  trade 
acquainted  as  the  assured  with  the  general  and  established  uwt. 
restrictions  on  commercial  freedom  imposed  by  different 
states  for  the  sake  of  revenue  or  fancied  protection  to  their 
interests  (tn) ;  but  if  a  prohibition  be  of  recent  date,  or  only 
occasional  in  its  nature,  the  assured,  supposing  him  to  have 
private  means  of  information,  ought  to  oommunioate  the  foot 
to  the  underwriter :  if  he  be  himself  ignorant  of  it,  of  oourse 
the  rule  will  not  apply  (w). 


(A)  The  Bedouin,  [1894]  P.  1 ; 
see  also  Salvador  v.  Hopkins  (1765), 
1  DougL  1707,  where  it  was  held 
that  the  underwriter  need  not  be 
told  that  a  charter-party  of  the  East 
India  Company  contained  a  clause 
entitling  the  company  to  keep  the 
ship  oat  in  India  for  a  year,  there 
being1  a  general  usage  of  the  East 
India  trade  to  this  effect. 


(i)  Asfar  v.  Blundell,  [1806]  1 
Q.  B.  123. 

(k)  Ruger  e.  Firemen's  Fund  Ins. 
Co.  (1898),  90  F.  310. 

(0  Charlesworth  v.  Faber  (1000), 
6  Com.  Cas.  408. 

(m)  Lover  p.  Fletcher  (1780),  1 
Park,  Ins.  607. 

(n)  See  Mayne  v.  Walter  (1782),  1 
Park,  Ins.  431  ;   I  Marshall,  Ins* 
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Sect.  613.        613.  It  has  been  held  in  the  United  States  that,  under  an 
Where  part  of  insurance  on  "  all  lawful  goods,"  it  is  not  neoessary  to  disclose 

the  cargo  is        . 

contraband  that  they  are  contraband  of  war,  or  that  such  constitute  a 
^^2^  8  part  of  the  cargo  (o) .  So,  in  this  country,  where  an  American 
neutral,  who  had  effected  an  insurance  on  goods  on  board  an 
American  ship,  did  not  inform  the  British  underwriters  that 
enemy's  property,  not  included  in  the  goods  insured,  was  also 
on  board  the  same  ship,  no  objection  was  made  to  his  right  of 
recovery  (/>). 


Contents  of 
Lloyd's  Lists. 


614.  As  to  the  contents  of  Lloyd's  lists  (which  are  now 
incorporated  in  the  Shipping  Gazette),  whether  the  under- 
writer, being  a  member  of  Lloyd's  or  a  subscriber,  and  as 
such  receiving  or  having  access  to  these  lists  daily,  is  to  he 
affected  with  knowledge  thereof,  irrespective   of  its  being 
actual  knowledge,  so  as  to  be  bound  thereby  in  law,  is  a 
question  concerning  which  the  cases  are  conflicting.    In  the 
earlier  cases  the  juries  were  directed  that  the  assured  need 
not  disclose  matters  of  fact  which  had  been  published  in 
Lloyd's  Lists.     For  instance,  upon  an  insurance   on  the 
"  Lusitania  "  from  Brazil  to  Lisbon  being  proposed,  it  was 
stated  that  the  ship  was  out  fifty-seven  days ;   but  the  fact 
that  another  vessel  which  had  sailed  at  the  same  time  had 


478  ;  and  the  American  cases,  1  Phil- 
lips, ss. '695  et  seq. 

(o)  Juhel  v.  Rhinelander  (1800— 
1802),  2  Johnson's  Gases,  120,  487 ; 
and  Seton  v.  Low  (1799),  1  Johnson's 
Cases,  1 ,  cited  1  Phillips,  s.  628.  Gene- 
rally speaking,  as  contraband  goods 
and  other  goods  onboard,  the  property 
of  the  same  owner,  are  liable  to  condem- 
nation, and  the  ship  to  be  carried 
into  port  for  inquiry,  the  nature  of 
the  goods  ought,  it  would  seem,  to 
be  deolared.  This  is  the  opinion  of 
Phillips  (vol.  i.  s.  624).  The  owner 
of  part  of  the  cargo  cannot,  however, 
necessarily  be  expected  to  know  that 
there  are  contraband  goods  on  board 
belonging  to  other  persons. 


(p)  Barker  v.  Blakes  (1808),  9 
East,  283.  The  editors  venture  to 
point  out  that  the  question  of  con- 
cealment was  not  raised  in  this  case. 
Indeed,  the  assured  may  not  have 
known  that  enemy's  goods  would 
also  be  carried.  Before  the  Decla- 
ration of  Paris  the  fact  of  enemy's 
goods  being  on  board  would  hare 
subjected  the  ship  and  cargo  to  delay 
and  detention,  as  the  ship  might  hare 
been  carried  into  port  for  the  con* 
deinnation  of  the  goods.  It  mayt 
however,  be  said  that  the  under- 
writer had  no  right  to  assume  that 
a  neutral  shipowner  would  not,  in 
the  ordinary  way  of  trade,  carry  belfi« 

gerent-owned  goods. 
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arrived  at  Lisbon  ten  days  before  the  date  of  the  orders  to  Sect.  614. 
insure  might  have  been  learned  from  Lloyd's  list,  and  was 
not  stated.  Burroughs,  J.,  there  held  that  the  policy  was 
not  vitiated,  on  the  ground  that  "  what  the  underwriter  by 
fair  inquiry  and  due  diligence  may  learn  from  the  ordinary 
sources  of  information  need  not  be  disclosed  "  (q).  A  similar 
opinion  is  attributed  to  Erie,  C.  J.,  at  Nisi  Frius,  in  the 
following  terms :  "  Actual  knowledge  is  not  essential ;  if  the 
insurer  knew  he  had  the  means  of  knowing  the  fact,  then  it 
was  within  his  knowledge.  If,  for  example,  he  knew  that 
he  could  learn  the  exact  cargo  at  Lloyd's,  and  chose  not  to 
ascertain  it,  knowing  or  believing  it  would  inolude  iron,  it 
was  within  his  knowledge"  (r).  To  the  same  effect  seems 
to  be  an  opinion  expressed  by  Lord  Abinger,  in  banc  («). 

In  the  last-mentioned  case  objection  was  taken  before  the 
Court  to  the  admission  in  evidence,  on  the  trial,  by  Maule,  J., 
of  Lloyd's  lists,  and  the  learned  judge  was  sustained  in 
thinking  them  evidence.  So  far  there  seems  to  be  no  ground 
for  doubt,  the  same  point  having  been  frequently  ruled  as  to 
the  admissibility  in  evidenoe  of  a  newspaper  which  the  party 
against  whom  it  is  adduced  is  proved  to  take  in  regularly. 
It  is  upon  the  next  point  that  the  difference  of  opinion  exists, 
namely,  the  use  to  be  made  of  it  when  admitted  in  evidence, 
unless  the  particular  entry  in  it  can  by  evidence  be  traced  to 
his  knowledge. 

In  Nicholson  r .  Power  it  was  not  necessary  to  consider  the 
point,  because,  although  the  same  entry  had  first  appeared  in 
Lloyd's  Lists  which  afterwards  appeared  in  the  Shipping 
Gazette,  and  of  which  no  mention  was  made  to  the  under- 
writer, the  assured  had  peculiar  information  from  his  captain 


(?)  Friere  v.  Woodhouse  (1817),  1  (r)  Foley*.  Tabor (1861),  2  F.  &  F. 

Holt,  N.  P.  672.    So,  upon  the  first  662.    And  of.  Gandy  r.  Adelaide  Ins. 

trial  of  Elton  v.  Larking  (1831),  6  Co.  (1871),  L.  R.  6  Q.  B.  746. 

C.  &  P.  86 ;  S.  C.  (1882),  ibid.  385;  («)  Mackintosh  v.  Marshall  (1843), 

8  Bing.  198.  11  M.  &  W.  116. 
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Sect.  614.    that  enabled  him  to  fix  the  entry  as  applying  to  his  own 
ship,  and  to  none  other  (t). 
Morrison  v.  In  Morrison  t\  Universal  Marine  Insuranoe  Co.  («),  the 

Universal  m 

Mar.  Ins.  Co.  defendants  were  subscribers  to  Lloyd's,  and  the  entry  found 
in    the    Liverpool  Mercury  newspaper   had    first    appeared 
in  Lloyd's  Lists,  where,  however,  their  underwriter  did  not 
discover  it  until  after  he  had  initialed  the  slip ;  and  as  the 
broker,  admitting  his  own  knowledge  of  the  entry,  had  taken 
upon  himself  to  suppress  all  mention  of  it,  this  concealment 
defeated  the  policy.     Upon  the  point  here  under  considera- 
tion, Bramwell,  B.,  said:   "  It  is  impossible  to  say  that  there 
is  any  rule  of  law  or  any  principle  or  authority  which  affects 
the  underwriter  with  knowledge  of  what  is  contained  in 
Lloyd's  Lists.     No  doubt  some  knowledge  may  be  assumed 
in  the  underwriter — what,  I  will  not  attempt  to  define  or 
describe ;   though  I  agree  with  what  was  thrown  out  by  my 
brother  Cleasby  in  the  course  of   the  argument,  that  the 
matters  he  must  take  knowledge  of  are  matters  of  general 
knowledge,  not  matters  relating  to  any  particular  ship.    But 
to  hold  that  the  underwriter  is  bound  to  carry  in  his  head  all 
that  is  contained  in  Lloyd's  Lists  relating  to  a  ship  in  which 
he  has  no  interest,  rather  than  to  hold  the  owner  of  the  ship 
bound  to  disolose  it,  would  be  to  put  a  difficult  and  useless 
burden  on  the  underwriter,  while  the  opposite  view  puts  no 
difficulty  at  all  in  the  way  of  the  owner." 

This  view  of  the  law  thus  expressed  by  Bramwell,  B., 
was  concurred  in  by  the  other  members  of  the  Court  of 
Exchequer;  and  Blackburn,  J.,  presiding  in  the  Court  of 
Exchequer  Chamber  upon  the  same  case,  expressed  his  con- 
currence in  this  with  the  Court  below  (x). 
Summary.  It  may  be  gathered  from  this  last  case  and  the  case  of 

Bates  v.  Hewitt  {y)  that  there  is  no  presumption  of  knowledge 

(t)  Nicholson  v.  Power  (1869),  20  Ins.  Co.  (1872),  L.  R.  8  Ex.  40;  on 

L.  T.  N.  S.  580.    See,  however,  the  appeal  (1873),  ibid.  197 ;  ante,  s.  601. 

remarks  of  Cockburn,  0.  J. ,  ibid.  See  (x)  Morrison  e.  Universal  Mar.  In*- 

post,  s.  616.  Go.  (1873),  L.  R.  8  Ex.  197. 

(»)  Morrison  v.    Universal   Mar.  (y)  (1867),  L.E.2Q.  B.  595. 
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of  particular  facts  concerning  particular  ships  on  the  part  of    Sect.  614. 
the  underwriter  merely  on  the  ground  that  such  facts  have 
appeared  in  Lloyd's  lists  or  a  newspaper. 

615.  The   sole   ground   upon  which  Lloyd's  lists    are  Underwriter 
admissible  in  evidence   against    the    underwriter    upon    a  representation 
question  of  concealment  is  that  he   is  presumed  to  have  SSSwWiijr 
consulted  them  with  reference  to  the  risk  proposed  before  Lloyd's  lists, 
assuming  it;   if,  therefore,  there  has  been  any  false  repre- 
sentation made  to  the  underwriter  as  to  the  nature  of  the 

risk,  and  the  underwriter  aoted  solely  in  relianoe  on  that 
representation  without  in  fact  consulting  the  lists,  the 
presumption  that  he  knows  their  contents  of  course  falls  to 
the  ground.  If  in  such  oase  there  have  also  been  the  con- 
cealment of  a  material  faot,  this  will  avoid  the  policy, 
although  the  faot  concealed  might  have  been  learnt  from  the 
lists  (s). 

616.  If  the  intelligence  conveyed  in  Lloyd's  lists  can  only  Private 
be  connected  with  the  risk  proposed  by  means  of  information  connected 
which  the  assured  is  privately  possessed  of,  he  will  be  bound  JJ^ce  h!" 
to  disclose  such  information  if  he  is  aware  of  its  connection  Lloyd's  lists, 
with  such  intelligence  and  the  latCer  makes  it  material,  and 

his  failure  to  do  so  will  vitiate  the  policy ;  for,  although  in 
such  case  the  mere  faot  as  it  stands  in  Lloyd's  lists  is 
presumed  to  be  known  to  the  underwriter,  yet  its  connection 
with  the  risk  could  only  be  known  to  him  through  the 
information  which  the  assured  has  privately  received  and 
withholds  (a). 

617.  It  has  been  a  question  a  good  deal  oanvassed  in  the  General 

....  .  .        r      maritime 

United  States  how  far  maritime  intelligence  inserted  in  the  intelligence, 
public  papers,  and  open  to  all  the  world,  need  be  stated.    The  ^United*1 
conclusion  upon  the  whole  appears  to  be  that  such  articles  of  States. 
intelligence  need  not  be  stated,  unless  they  apply  peculiarly 

(r)  Mackintosh  r.  Marshall  (1843),      East,  494 ;  Nicholson  v.  Power  (1869), 

11  M.  &  W.  116.  20  L.  T.  N.  S.  580 ;  see  also  Bates 

(0)  Lynoh  *.  Dumsford  (1811),  14      c.  Hewitt  (1867),  L.  R.  2  Q.  B.  695. 

VOL.  I.  2Z 
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Sect.  817*  to  the  case  of  the  assured,  or  unless  he  is  privately  in 
possession  of  information  which  enables  him  to  infer,  with, 
more  certainty  than  the  rest  of  the  publio,  that  the  intelligence 
in  the  journals  is  in  fact  material  to  the  risk  (6).  Here 
items  of  ordinary  shipping  intelligence  in  the  publio  papers, 
equally  open  to  both  parties  and  too  general  to  lead  to  any 
particular  application  to  the  risk  insured,  need  not  be  com- 
municated (c). 

Where  the  facts  in  question  are  comprised  under  the  head 
of  marine  intelligence  in  papers  actually  and  habitually  taken 
in  and  filed  at  the  office  where  the  insurance  is  effected,  it 
seems  a  fair  general  presumption  that  the  insurers  "have 
examined  with   some  care  the  items  of  marine  intelligence 
which  are  expressly  designed  speedily  to  diffuse  information 
on  a  subject  so  immediately  interesting  to  them,  especially  in 
relation  to  vessels  belonging  to  their  own  port "  (rf).     This  is, 
however,  at  the  highest  only  a  primd  facte  presumption ;  no 
case  in  the  United  States  has  carried  it  beyond  this ;  and  in 
New  York  and  Massachusetts  the  law,  we  are  told  by  Judge 
Duer,  may  be  regarded  as  settled,  that  in  such  cases  the 
defence  of  a  concealment  is  only  to  be  met  by  direct  or  cir- 
cumstantial proof  of  actual  knowledge  on  the  part  of  the 
underwriter  (e). 

In  one  of  the  oases  cited  in  illustration  of  this  position,  the 
defence  set  up  was  that  a  letter  of  the  plaintiff's  alleged  to 
oontain  material  information  had  been  withheld ;  the  answer 
was,  that  the  same  information  had  appeared  in  substance  in  a 
New  York  Gazette  that  had  been  received  at  the  office  of  the 
defendants,  and  was  on  the  file  there  when  the  application  for 
the  insurance  was  made.  The  Judge  told  the  jury  that  if 
they  thought  the  newspaper  contained  all  the  information  the 

(b)  See  the  eases  cited  in  the  last  Ins.  Co.  (1833),  1  Sumner,  B.  451  >' 

note.  1  Phillips,  ibid. 

(e)  3  Kent,  Com.  285 ;  1  Phillips,  (d)  Per  Shaw,  C.  J.,  in  Greene  f. 

s.  606 ;  2  Doer,  480,  481 ;  and  see  Merchants'  Ins.  Co.  (1830),  10  Pick, 

the  ease  of  Boggles  v.  General  Int.  Mass.  B.  402 ;  1  Phillips,  s.  606 ;  2 

Ins.  Co.  (1825),  4  Mason,  81 ;  cited  1  Doer,  481. 

Phillips,  s.  610 ;  and  Alsop  v.  Com.  («)  2  Duer,  481,  482. 
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letter  did,  and  was  actually  seen  by  the  president  of  the    Sect.  617. 

Insurance  Company  before  he  subscribed  the  policy,  and  that 

part  of  it  which  contained  the  information  read  by  him,  then 

the  omission  to  communicate  the  letter  was  immaterial.    The 

jury  found  for  the  plaintiff.    On  application  for  a  new  trial 

the  Court  upheld  the  direction  of  the  Judge  (/). 

Where,  from  the  rate  of  premium  or  other  circumstances,  Infereno© 
the  fair  probability  appears  to  be  that  the  insurer,  though  premium, 
subscribing  to  and  regularly  taking  in  the  Gazette,  could  not, 
before  completing  the  insurance,  have  read  the  paragraph 
conveying  the  information  complained  of  as  withheld,  the 
primd  facie  presumption  is  repelled,  and  the  defence  of  con- 
cealment unanswered.  Thus,  an  insurance  was  effected  at 
New  York  on  a  sloop  from  Washington,  North  Carolina,  to 
Charleston,  South  Carolina.  The  premium  was  at  the 
ordinary  rate.  The  sloop  had  been  in  fact  lost  on  Ocracocke 
Bar,  North  Carolina,  nine  days  before  the  policy  was  effected. 
The  day  before  effecting  the  insurance,  the  plaintiff  had  read 
a  paragraph  in  a  New  York  mercantile  gazette,  stating  that 
information  had  been  received  "that  a  New  York  sloop, 
bound  from  Washington,  North  Carolina,  to  Charleston, 
South  Carolina,  had  been  stranded,  Thursday  week,  on  Ocra- 
cocke Bar."  He  did  not  disclose  this  fact.  The  Insurance 
Company  subscribed  to  and  regularly  received  the  Gazette 
in  question.  It  was  contended  that  they  must,  therefore,  be 
held  to  be  as  well  acquainted  with  its  contents  as  the  plaintiff. 
The  Judge,  however,  held  that  the  plaintiff  ought  to  have 
disclosed  the  fact,  and  that  the  concealment  was  material  and 
avoided  the  polioy.  Judge  Duer  adds :  "  The  rate  of  premium 
was  doubtless  considered  by  the  Judge  as  such  conclusive 
proof  of  the  ignorance  of  the  underwriter  that  it  superseded 
the  necessity  of  submitting  the  question  to  the  jury.  The 
verdict  was  in  conformity  with  the  charge  of  the  Judge  and 
no  attempt  was  made  to  disturb  it.  In  New  York  the  pro- 
priety of  the  decision  has  never  been  questioned  "  (g). 

(/)  Greene  v.  Merchants'  Ins.  Co.      2  Duer,  481,  and  1  Phillips,  a.  606. 
(1830),  10  Pick.  Mass.  B.  402,  cited         (?)  Dickenson  v.  The  Oomm.  Ins. 

zz2 


708 


CONCEALMENT. 


[PABT  II. 


Sect.  618. 

Nothing  need 
be  disclosed 
which  the 
underwriter 
impliedly 
waives  being 
informed  of. 

In  case  of 
privateer. 


Need  of 
repairs. 


Date  of 
Bailing  in 
retrospective 
policy. 


Delay  before 
ship  reaches 
terminus  a  quo* 


618.  Another  principle  laid  down  by  Lord  Mansfield  in 
the  celebrated  judgment  already  cited,  is,  that  nothing  need 
be  disclosed  to  the  underwriter  which  he  himself  waives  being 
informed  of.  Thus,  to  take  the  illustration  given  by  his 
Lordship  in  the  same  case : — "  If  the  insurance  be  on  a  private 
ship  of  war,  from  port  to  port,  the  underwriter  needs  not  to 
be  told  of  the  secret  enterprise  it  is  destined  upon,  for  from 
the  nature  of  the  contract  he  waives  this  information  "  (h). 

Upon  the  same  principle,  an  insurance  on  a  ship  for  a 
homeward  voyage,  "  at  and  from  "  a  foreign  port,  implies 
that  in  all  probability  repairs  will  be  required  before  she  can 
sail  on  her  homeward  voyage ;  the  fact,  therefore,  that  she 
requires  to  be  detained  there  for  repairs  beyond  the  time  of 
her  loading  need  not  be  communicated  to  the  underwriter, 
who,  if  he  wishes  for  particular  information  on  the  point, 
ought  to  ask  for  it  (t). 

So,  where  a  ship  is  insured  "  at  and  from  "  her  home  port, 
"  lost  or  not  lost,"  it  is  not  necessary  to  disolose  that  she  has 
in  fact  sailed  before  the  polioy  is  effected ;  for  if  the  under- 
writers want  to  be  satisfied  as  to  this  point,  they  ought  to 
inquire  into  it  (k). 

An  insurance  "  at  and  from  "  a  foreign  port  by  no  means 
implies  that  the  ship  is  already  at  the  port  in  question,  and 
consequently  information  that  she  is  not  then  there  is  not 
required  (/).     But  as  it  is  implied  in  suoh  a  polioy  that  the 


Co.  of  New  York,  Anthon's  N. 
P.  R.  92;  2  Duer,  480,  n.  (a). 
Phillips,  in  his  statement  of  the  ease, 
adds  a  fact  that  makes  the  decision 
still  stronger,  viz.,  that  on  account 
of  the  intelligence  another  office  had 
in  the  earlier  part  of  the  same  day 
refused  the  risk.  1  Phillips,  s.  606. 
For  the  inference  from  the  payment 
of  an  unusually  heavy  premium,  see 
Court  v.  Martineau  (1782),  8  Dougl. 
161 ;  post,  s.  622. 

(h)  Carter*.  Boehm  (1766),  3 Burr. 
1909. 

(t)  Beckwith*.  Sydebotham(1807), 


1  Camp.  116.  As  a  justifiable  delay 
after  the  risk  has  attached,  however 
prolonged,  does  not  put  an  end  to  the 
insurance,  it  is  submitted  that  the 
assured  must,  when  the  polioy  is 
retrospective,  disolose  any  extraordi- 
nary delay  which  has  taken  place 
since  the  beginning  of  the  risk.  See 
Hodgson  9.  Richardson  (1764),  1 
W.  Bl.  463. 

(k)  Fort  r.  Lee  (1811),  3  Taunt. 
381. 

(I)  Hull  v.  Cooper  (1811),  14  East, 
479. 
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vessel  will  be  there  within  such  a  reasonable  time  as  that  the  Sect.  618. 
risk  shall  not  be  varied  by  the  delay,  it  would  seem  that  the 
assured  ought  to  communicate  any  information  possessed  by 
him  that  this  reasonable  time  is  likely  to  be  exceeded,  other- 
wise the  policy  will  not  attach  (m).  Yet  if  such  delay  in 
excess  be  excused  by  a  general  usage,  such  usage  is  one  of 
those  things  that  the  underwriter  is  bound  to  know,  and 
therefore  need  not  be  mentioned  in  the  particular  case  (w). 

619.  On  the  same  principle  it  is  that,  as  there  is  in  every  Unsea- 
voyage  policy  an  implied  warranty  of  seaworthiness,  the  ir0       eM* 
assured  need  not  proffer  any  disclosure  as  to  the  ship's  un- 
seaworthiness when  she  sailed.     The  underwriter  waives  his 
right  to  a  spontaneous  disclosure  of  facts,  which,  whether 
disclosed  or  not,  will  exempt  him  from  his  liability,  as  being 
a  breach  of  this  implied  warranty.    Hence,  in  an  action  on  a  Shoolbred 
polioy  "  at  and  from  Madeira  to  Charleston,"  it  was  held  that 
the  captain's  letters  from  Madeira  to  the  owner,  stating  that 
the  ship  had  been  very  leaky  on  her  voyage  thither,  need  not 
be  communicated  (o). 

So  where  the  owners  of  a  ship  insured  "at  and  from  Haywood 
Trinidad  to  London,"  &c,  without  communicating  the  cap-  *'  gers" 
tain's  letter,  stating  that  he  had  been  obliged  to  have  a 
survey  on  the  ship  at  Trinidad  "  on  account  of  her  bad 
character,"  or  the  survey  which  accompanied  the  letter  and 
gave  the  ship  a  good  character :  it  was  held,  that  the  non- 
disclosure of  this  letter  and  survey  to  the  underwriters  did 
not  vacate  the  polioy ;  though  it  appeared  in  evidence,  that 
such  circumstanoe,  if  known,  would  have  enhanoed  the 
premium  (p). 

In  a  time  polioy  there  is  no  warranty  of  seaworthiness; 

(m)  Hull    v.    Cooper    (1811),    14  (o)  Shoolbred    v.   Nutt    (1782),    1 

East,  479 ;  De  Wolf  v.  Archangel      Marshall,   Ins.  474  ;    1  Park,   Ins. 


Ins.  Co.  (1874),  L.  B.  9  Q.  B.  461. 


493. 
(p)  Haywood  v.  Rogers  (1804),  4 
(n)  Per  Tindal,  C.  J.,  in  Mount  v.      East,  690 ;  see  also  Beckwith  v.  Syde- 
Larkins  (1831),  8  Bing.  108,  121.  botham  (1807),  1  Camp.  116, 
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Where  the 
underwriter 
calls  for 
information. 


Sect.  619.    and,  therefore,  material  facts  relating  to  the  condition  of  the 
ship  when  the  policy  attaches  must  be  disclosed  (q). 

A  time  polioy  on  a  ship  to  run  from  the  2]  st  of  January  was 
effected  on  the  19th.  The  assured  then  knew  that  the  ship 
had  been  ashore  on  the  2nd  of  January,  and  had  sprung  a 
leak  and  been  forced  to  go  into  port  for  repairs.  The  Court 
of  Exchequer  held  that  the  non-communication  of  these  facts 
avoided  the  policy  (r). 

And,  generally  speaking,  no  circumstance  need  be  dis- 
closed which  it  is  superfluous  to  disclose  by  reason  of  any 
express  or  implied  warranty  (*). 

620.  If,  indeed,  the  underwriter,  even  though  the  policy 
be  on  a  voyage,  particularly  calls  for  information  on  the 
subject,  then  the  assured  must  disclose  truly  all  that  he  knows 
in  the  respect  required. 

The  principles  upon  which  this  doctrine  rests  are  thus 
clearly  and  admirably  stated  in  Lord  Ellenborough's  judgment 
in  the  case  of  Haywood  v.  Rogers : — "  It  certainly,"  said  his 
Lordship, "  would  have  some  weight  in  guiding  the  judgment 
of  the  underwriter,  to  know  how  old  the  ship  was ;  where  she 
was  built,  whether  originally  British  or  foreign ;  what  was  the 
form  of  her  construction,  whether  clinker  built  or  not,  whether 
copper  bottomed  or  not ;  what  repairs  she  had  received,  and 
when,  and  in  what  dock  those  repairs  were  done  to  her,  and 
how  lately  before  the  voyage  insured ;  and  if  the  voyage  were, 
as  this  was,  a  voyage  home,  what  accidents  the  ship  had  met 
with  on  the  outward  voyage.  All  this  may  be  very  proper  and 
convenient  for  an  underwriter  to  be  informed  of,  before  he 


(q)  Russell  v.  Thornton  (1859),  29 
L.  J.  Ex.  9.  See  Gandy  v.  Adelaide 
Ins.  Co.,  post,  s.  625. 

(r)  Russell  v.  Thornton,  supra.  In 
delivering  the  judgment  of  the  Court, 
Bramwell,  B.,  eaid  (p.  13)  that  even 
if  there  had  been  a  warranty  of  sea- 
worthiness the  facts  ought  to  have 
been  disclosed,  as  the  ship,  though 
made  seaworthy,  might  never  be  as 


good  a  ship  as  before  the  calamity. 
This  dictum  does  not  agree  with  the 
authorities  already  cited.  The  logi- 
cal consequence,  if  it  were  good  law, 
would  be  that  in  all  insurances  all  by- 
gone calamities  to  the  ship  ought  to 
be  disclosed.  See,  as  to  this,  post* 
s.  621. 

(«)  See  Marine  Insurance  Bill,  1 899, 
s.  18,  sub-s.  3  (d). 


i 
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takes  upon  him  the  risk,  and  all  this  may  be  asked  of  the  Sect.  620. 
assured ;  and  if  he  should  withhold,  on  being  asked  for  it,  any 
material  part  of  such  required  information,  his  policy  could  not 
be  sustained  for  a  moment ;  for  such  a  suppression  would  be 
a  fraudulent  concealment  of  material  facte,  which  has  always 
been  considered  as  avoiding  the  policy.  But  the  question  is, 
Is  it  the  duty  of  the  assured,  in  the  first  instance,  and  as  a 
condition  precedent  on  his  part,  to  inform  the  underwriter  of 
all  these  circumstances  to  the  extent  of  his,  the  assured's,  own 
actual  knowledge  on  the  subject  P  "  His  Lordship  answers 
this  question  in  the  negative,  upon  the  grounds  : — 1st.  That 
the  underwriter  is  exempted  from  the  effect  of  these  circum- 
stances, as  far  as  they  render  the  ship  not  a  proper  object  of 
insurance ;  for  if  the  ship  be  not  seaworthy  at  the  commence- 
ment of  the  risk,  he  never  incurred  any  responsibility.  2nd. 
From  the  almost  absolute  impossibility  for  the  assured  to 
state  (without  any  specific  inquiry)  everything  which  the 
underwriter  might  have  deemed  material  to  the  question, 
whether  he  should  underwrite  at  all,  and,  if  so,  at  what 
premium  (t). 

621.  On  the  same  principle,  the  assured  on  perishable  goods  Condition  of 
is  not  bound  to  make  any  disclosure  as  to  whether  they  were  goods7 
in  a  damaged  condition ;  because,  if  they  be  put  on  board  in 
such  a  state  as  to  produce  spontaneous  combustion  and  are 
thereby  consumed,  the  assured  can  make  no  claim  in  respect 
of  the  loss  which  he  has  himself  occasioned  (w). 

Upon  the  same  prinoiple  it  has  been  decided  that  the  Bygone 

r  .  casualties  to 

assured  need  not  unasked  disclose  all  the  bygone  calamities  the  ship, 
that  have  befallen  the  ship,  or  produce  his  whole  portfolio  of 
letters ;  it  is  enough,  in  the  first  instance,  if  he  communicates 
fully  and  truly  all  material  facts  relative  to  the  state  the  ship 

(0  Haywood  v.  Rogers  (1804),  4      York  Firemen's  Ins.  Co.  (1822),  20 
East,  690,  597,  598.    The  decisions      Johns.  R.  214 ;  3  Kent,  Com.  281 ; 


2  Dner,  623 ;  2  Parsons,  178. 


in  the  United  States  follow  the  law 

as  thus  laid  down.    See  Walden  v. 

New  York  Firemen's  Ins.  Co.  (1815),  («)  Boyd r. Dubois (1811),  SCamp. 

12  Johns.  R.  128  ;  De  Wolf  v.  New      133. 
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Sect.  621. 


Inference 
from  high 
rate  of 
premium. 


Court  v. 
Martineau. 


Apprehen- 
sions. 


Bell  v.  Bell. 


was  in  at  the  time  the  last  intelligence  left  her  ;  and  it  is  for 
the  underwriters  to  require  further  information  if  they  wish,  it, 
especially  where  the  letter  laid  before  them  expressly  refers  to 
a  prior  communication  as  to  the  state  of  the  ship  in  the  earlier 
part  of  the  same  voyage  (x). 

622.  The  payment  of  a  very  high  premium  may  be  evi- 
dence that  the  underwriter  accepted  the  risk  as  an  unusually 
hazardous  one  and  waived  the  disclosure  of  a  particular 
matter. 

A  Liverpool  merchant  directed  his  London  broker  to  effect 
insurance  on  a  prize  ship,  informing  him  by  letter  that  should 
the  ship  arrive,  he  (the  merchant)  would  send  up  an  express 
to  communicate  the  fact.  The  broker  delayed  insuring  to 
give  time  for  the  arrival  of  the  express,  and,  none  having 
arrived,  effected  an  assurance  at  50  guineas  per  cent,  without 
saying  anything  about  the  non-arrival  of  the  express.     It 

• 

was  held  that,  under  the  circumstanoes  of  the  case,  and 
especially  the  enormous  amount  of  premium,  this  was  not  a 
fatal  concealment ;  the  underwriter  ought  to  have  inquired  (y). 

623.  Although  it  be  fatal  to  represent  untruthfully  that 
previous  underwriters  have  taken  the  proposed  risk  at  the 
same  or  a  lower  premium  than  that  offered  (s),  yet  the  assured 
is  not  bound  to  disclose  the  estimate  formed  by  other  under- 
writers of  the  risk,  that  they  have  declined  it,  or  what  their 
apprehensions  or  opinions  were  respecting  it  (a).  Nor  need 
he  communicate  the  fears  and  apprehensions  of  foreign  corre- 
spondents :  it  is  enough  to  state  the  faots  on  which  such 
apprehensions  are  founded  (b). 

The  assured  on  a  policy  on  a  ship  "  at  and  from  Riga," 


(z)  Freeland  v.  Glover  (1806),  7 
East,  467. 

(y)  Court  v.  Martineau  (1782),  3 
Dougl.  161.  See  the  case  stated  by 
Duer,  vol.  ii.  pp.  668,  569. 

(«)  Sibbald  v.  Hill  (1814),  2  Dow, 
263. 

(a)  Lebon  v.  Straits  Ins.  Co.  (1894) 


(C.  A.),  10  Times  L.  B.  517.  The 
same  has  been  held  in  the  United 
States.  Boggles  t>.  General  Int. 
Ins.  Co.  (1826),  4  Mason,  14;  Gbson 
v.  Smith  (1812),  3  Wash.  Circ.  B. 
156  ;  1  Phillips,  s.  678. 

(b)  Bell  v.  Bell  (1810),  2  Camp. 
479. 
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at  the  time  of  effecting  the  polioy  were  in  possession  of  a  letter  Sect.  628. 
from  their  correspondents  in  that  place,  stating  that  a  great 
sensation  had  been  produced  there  by  an  order  of  the  Russian 
Government  to  send  the  papers  of  all  vessels  arriving  at  Riga 
to  St.  Petersburg,  and  that  the  ship  on  which  the  policy  was 
effected  must  share  the  same  fate  with  the  rest ;  this  letter 
was  not  shown  to  the  underwriters,  but  the  broker  stated,  as 
a  fact,  that  the  ship's  papers  had  been  sent  to  St.  Petersburg 
for  examination.  Lord  EUenborough  held  that  it  was  enough 
that  the  broker  had  communicated  the  fact  of  the  ship's 
papers  being  sent  to  St.  Petersburg  for  examination  (c). 

624.  "  The  assured,"  says  Lord  Mansfield, "  need  not  dis-  What  leasem 
close  what  lessens  the  risk  agreed  and  understood  to  be  run." 

Thus,  to  take  the  instances  furnished  by  his  Lordship  :  "  If 
the  underwriter  insures  for  three  years,  he  needs  not  to  be 
told  any  circumstances  to  show  it  may  be  over  in  two ;  so  if 
he  insures  a  voyage,  with  liberty  of  deviation,  he  needs  not 
to  be  told  what  tends  to  show  there  will  be  no  deviation  "  (d). 

625.  Where  a  fact  is  a  matter  of    inference,  and  the  Matters  of 
materials  for  informing  the  judgment  of  the  underwriter  are 
common  to  both  parties,  the  assured  is  not  bound  to  make 

any  communication  on  the  subject  (i). 

Sy  the  rules  of  Lloyd's  Register,  a  ship  classed  in  it  A  1 
for  seven  years  is  required,  in  order  to  retain  that  class, 
to  undergo  a  half-time  survey  in  the  fourth  year..  If  the 
survey  is  satisfactory  she  retains  her  class,  and  the  letters 
"  H.  T.,"  with  the  date  of  the  survey,  are  placed  opposite  the 
entry  of  her  name  in  the  register.  The  plaintiff,  the  owner 
of  a  vessel  classed  Al,  informed  Lloyd's  surveyor,  when  her 
half-time  survey  was  due,  that  he  would  not  continue  her  in 
Lloyd's  Register.  Shortly  afterwards  he  effeoted  an  insur- 
ance on  her  for  a  year  with  the  defendant,  who  at  the  time 

(c)  Bell  v.  Bell  (1810),  2  Camp.  (*)  Per  Coekburn,  C.  J.,  Bates  v. 
476.  Hewitt  (1867),  L.  B.  2  Q.  B.  695, 

(d)  Carter*.  Boehm  (1766),  3  Burr.  605;  Gandy  v.  Adelaide  Ins.  Co. 
1909.  (1871),  L.  B.  6  Q.  B.  746. 
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Beet.  6fl5.    referred  to  the  register  and,  finding  her  classed  Al,  took  the 
risk  at  the  rate  for  a  ship  so  classed.     Nineteen  days  after- 
wards, the  ship  was  struck  off  the  register,  and  subsequently 
she  was  lost.     The  Court  of  Queen's  Bench  held,  Cockbum, 
C.  J.,  dissenting,  that  the  plaintiff  was  not  bound  to  disclose 
the  fact  that  he  had  resolved  not  to  let  the  ship  undergo 
the  surrey ;  for  the  underwriter  ought  to  have  seen  from  the 
entry  in  the  register  that  the  time  for  the  survey  had  passed, 
and  that  no  survey  had  been  held.    The  Chief  Justice  refused 
to  apply  the  rule  whioh  he  had  laid  down  in  Bates  r.  Hewitt, 
on  the  ground  that  the  fact  whioh  was  not  disclosed  was  a 
matter  of  positive  knowledge  to  the  plaintiff,  and  only  of 
possible  inference  from  imperfect  materials  to  the  under- 
writer.    (It  was  in  evidence  that  the  period  for  the  half-time 
survey  was  not  always  strictly  observed.) 

The  jury  found  that  the  fact  that  the  plaintiff  had  resolved 
not  to  continue  the  ship  on  the  list  was  not  material.  The 
majority  of  the  Court  declined  to  say  that  this  finding  was 
wrong.  Cockbum,  C.  J.,  however,  thought  that  this  fact 
was  material.  The  refusal  to  submit  to  the  survey,  he  said, 
led  fairly  to  the  inference  that  the  owner  was  conscious  that 
the  condition  of  the  vessel  had  so  far  deteriorated,  that  the 
result  of  the  survey  would  be  unfavourable.  Applied  to  a 
time  policy,  as  this  was,  the  opinion  of  the  Chief  Justice,  it  is 
submitted,  has  great  force  (/). 

Materiality  of       826.  The  materiality  of  the  facts  concealed  is  a  question 

concealment,  •   i      *        *       •  t  *      •  t  11 

how  proved,     mainly  for  the  jury,  whose  finding  thereon  is  not  lightly 

disturbed,  unless,  indeed,  it  is  clearly  against  the  weight  of 
evidence,  or  the  result  of  erroneous  direction  by  the  Judge 
presiding  at  the  trial  (g). 

Evidence  of         Whether  the  jury,  in  forming  their  judgment  upon  the 

skilled 


witnesses. 


(/)  Gaudy  v.  Adelaide  Ins.  Co.  Hunter  (1813),  1  M.  &  S.  18 ;  Elton 

(1871),  L.  R.  6  Q.  B.  746.  f>.Larlrins(1831),  8  Bing.  198;  Weft- 

m  ^,  bury  *.  Aberdein  (1837),  2  M.  &  W. 

(ff)  See  Willes  t>.  Glover  (1804),  1  m .  Mackinto8h  Vm  Marshall  (1843), 

B.  &  P.  N.  R.   14;    Littledale  v.  llM.  &W.  116;  Gandy *.  Adelaide 

Dixon  (1805),  ibid.  161 ;  Bridges  v.  Ins.  Co.  (1871),  L.  R.  6  Q.  B.  746. 
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materiality  of  the  fact  concealed,  may  be  assisted  by  the  evi-  Sect.  626. 
dence  of  skilled  witnesses,  such  as  brokers,  underwriters,  Ac, 
called  to  give  their  opinion  whether  the  fact,  in  their  judg- 
ment, was  one  which,  if  communicated  to  a  prudent  under- 
writer, would  be  likely  materially  to  influence  him  in  his 
estimate  of  the  risk,  is  a  question  that  has  been  very  much 
canvassed  in  this  country,  and  on  whioh  the  authorities  are 
indecisive. 

Lord  Mansfield  (A),  Sir  Vicary  Gibbs(t),  and  Lord  Den-  Authorities 
man  (k)  have  maintained  that  the  evidence  is  inadmissible,  £§Siibmtyv 
on  the  ground  that  it  is  not  a  question  of  science  in  which 
scientific  men  will  mostly  think  alike,  but  a  question  of 
opinion,  liable  to  be  governed  by  fancy,  and  in  which  the 
diversity  might  be  endless ;  that  it  is  a  mere  statement  of  the 
views  entertained  by  the  witness  of  matters  of  legal  and  moral 
obligation,  and  on  the  manner  in  whioh  others  would  pro- 
bably be  influenced  if  the  parties  had  acted  in  one  way  rather 
than  another ;  finally,  that  it  is  an  opinion  which,  however 
rightly  formed,  could  only  be  drawn  from  the  same  premises 
from  which  the  Court  and  jury  were  to  determine  the  cause, 
and  therefore  is  irrelevant  and  improper  in  the  mouth  of  a 
witness. 

On  the  other  hand,  Lord  Kenyon  (/),  Holroyd,  J.  (m),  Authorities 
Lord  Tenterden  (n),  and  Tindal,  0.  J.  (o),  have  all  held  this  ^  its  favour. 


(A)  In  Carter  «\  Boehxn  (1766),  3 
Burr.  1909.  Judge  Duer  points  out 
that  this  was  a  case  of  a  very  un- 
usual insurance,  not  against  any 
marine  risk,  but  against  ^he  capture 
by  enemies  of  a  fort  in  the  East 
Indies.  The  previous  experience  of 
a  broker  could  furnish  him  with  no 
light  or  data  to  guide  his  judgment 
on  the  question  proposed  to  be  asked. 
2  Duer,  783. 

(i)  At  N.  P.,  in  DurreU  v.  Beder- 
ley  (1816),  1  Holt,  283. 

(ft)  In  Campbell  v.  Riokards  (1833), 
5  B.  &  Ad.  810. 


(/)  Ghaurandi.  Angerstein  (1791), 
Peake,  N.  P.  43. 

(m)  Berthon  v.  Loughman  (1817), 
2  Stark.  229. 

(»)  Riokards  v.  Murdock  (1830), 
10  B.  &  Or.  627. 

(o)  Chapman  v.  Walton  (1833),  10 
Bing.  67.  In  this  case  the  opinion 
of  brokers  was  given  in  evidenoe,  not 
on  a  question  of  materiality,  but  on 
the  question  what  alterations  a  skil- 
ful broker  would  have  made  in  the 
policy.  The  principle  involved  is, 
however,  the  same.  See  also  Elton 
v.  Larkins  (1832),  6  C.  &  P.  392, 
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Sect.  626.  eyidence  admissible ;  and  it  was  also  admitted  without  objec- 
turn  in  two  reported  oasee  which  oame  respectively  before 
Sir  James  Mansfield  (p)  and  Lord  EUenborough  (q)9  in  the 
former  of  whioh  it  had  a  material  influence  on  the  judgment, 
both  of  the  Court  and  jury. 

The  grounds  upon  which  these  learned  persons  have  held 
the  evidence  admissible  are,  that  in  questions  on  the  arts  and 
sciences,  the  evidence  of  persons  versed  in  those  arts  is  daily 
admitted;  that  the  materiality  of  any  matter  can  only  be 
ascertained  by  the  evidence  of  persons  conversant  with  the 
?  subjeot-matter  of  inquiry ;  and  that  neither  judge  nor  jury 

could  arrive  at  a  proper  conclusion  on  such  a  point  if  unas- 
sisted by  the  evidence  of  skilled  witnesses,  because  they  have 
not  the  experience  upon  which  alone  a  judgment  could  be 
satisfactorily  formed  (r). 
Law  in  the  As  far  as  judicial  decisions  are  concerned,  the  law  in  the 

oiTthiA  point.  United  States  on  this  point  is  in  the  same  unsettled  state  as 
our  own  ;  but  the  leading  authorities  in  that  country,  includ- 
ing Chanoellor  Kent  (s),  Story,  J.  (t)9  and  Judge  Duer  (t#),  are 
all  in  favour  of  the  admissibility  of  this  evidence. 
Conclusion.  The  arguments  in  favour  of  the  admission  of  this  evidence 

fax  outweighed  in  Arnould's  opinion,  those  which  have  been 
urged  against  it. 

Since  the  learned  author  wrote,  the  evidence  of  under- 
writers and  brokers  on  such  questions  has  been  frequently 
resorted  to,  either  on  both  sides,  or  one  side  without  objection 
by  the  other,  no  difficulty  being  made  by  the  judge  (x) ;  and 

tried  the  year  before  the  decision  of  («)  3  Kent,  Com.  284,  n.  (6). 

Chapman  c.  Walton  and  Campbell  v.  (t)  Per  Story,  J.,  in  M'Lanahaiz 

Riokards.  v.  Universaljns.  Co.  (1828),  1  Peters, 

(p)  Littledale  v.  Dixon  (1805),  1  S.  C.  R.  188,  cited  2  Daer,  786. 

B.  &  P.  N.  R.  151.  M  2  Duer,  Ins.  788—789.     The 

matter  is  fully  discussed,  and  the 

(g)  Haywood  ,.  Rogers  (1804),  4  authoritieg  TOviewed  in  the  notes  to 

East,  590.  Cartffr  v  Boehm,  in  Smith's  Leading 

(r)  See  Ionides  v.  Pender  (1874),  Cases,  vol.  i.    See,  also,  ante,  as.  158 

L.  R.  9  Q.  B.  531 ,  where  such  evidenoe  —160. 

was  given  without  objection.  The  jury  (x)  See,  e.g.,  Ionides  v.  Pender, 

could  not  have  decided  that  case  satis-  ntpra;  Herring  v.  Janson  (1895),  I 

faotorily,  if  it  had  been  excluded.  Com.  Cas.  177. 
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it  may  now  be  considered  settled  practice  to  admit  their    Sect.  626. 
evidenoe. 

627.  The  burthen  of  proof  of  concealment  lies  on  him  who  Onus  $t  modus 
pleads  it.  No  doubt  it  must  have  been  a  question  of  some  pr 
difficulty,  so  long  as  parties  to  the  cause  oould  not  be 
examined  as  witnesses,  how  far  the  defendant  was  obliged  to 
carry  his  negative  evidence,  before  the  presumption  was  suffi- 
ciently turned  in  his  favour  to  compel  the  plaintiff  to  produoe 
rebutting  evidence.  Under  suoh  circumstanoes  it  was  held 
that,  whenever  it  was  proved  to  the  satisfaction  of  the  jury 
that  the  assured,  before  the  policy  was  effected,  was  in  pos- 
session of  facts  whioh  would  probably  have  induced  the 
underwriter  to  decline  the  risk  or  ask  a  higher  premium, 
there  was  a  fair  presumption  that  the  facts  were  not  com- 
municated (y).  In  the  present  state  of  the  law  it  would  not 
be  safe  for  the  underwriter  defending,  if  the  policy  was 
effected  with  him  personally,  to  rely  on  evidence  to  this  effect 
and  refrain  from  giving  evidence  in  person  under  this  plea. 
It  must,  moreover,  be  proved  on  his  behalf — 1,  that  the  faots 
were  known  to  the  plaintiff  before  the  initialing  of  the  slip ; 
and,  2,  that  these  facts  were  of  such  a  nature  that,  if  com- 
municated, it  is  unreasonable  to  suppose  that  the  underwriter 
would  have  taken  the  risk,  at  all  events,  on  the  same 
terms  (s). 

In  the  United  States  it  appears  to  have  been  decided,  in  the  American 
Supreme  Court  of  Massachusetts,  that  the  defendant  is  not 
only  bound  to  prove  the  materiality  of  the  fact  concealed,  but 
also  the  negative  that  it  was  not  disclosed  (a).  In  New  York, 
on  the  other  hand,  the  established  practice  oasts  the  onus  pro- 
band* on  the  plaintiff  (b). 

(y)  See  Robertson  v.  Marjoribanks  t\  Pender  (1874),  L.  R.  9  Q.  B.  581 ; 

(1819),  2  Stark.  576 ;  and  Elkin  r.  and  in  Stribley  v.   Imperial   Mar. 

Janson  (1845),   13  H.  &  W.  655.  Ins.  Co.  (1876),  1  Q.  B,  D.  507 ;  2 

Doer  considers  that  the  good  sense  Drier,  Ins.  685,  686. 

of  the  matter  is  not  to  require  further  (a)  Fiske  v.  New  Eng.  Ins.  Co. 

proof  from  the  underwriter.  2  Duer,  (1834),  15  Pick.  R.  816,  317. 

685,  686.  (b)  Livingston  v.  Delafield  (1806), 

(«)  Per  Blackburn,  J.,  in  Ionides  3  Caines,  49. 
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F.  A.  STRINGER,  of  the  Central  Office.     Two  VoU.    Svo.    Trice,  net,  25*.  doth. 

%*  A  Thin  Tap4r  Edition  in  One  Voi.  may  be  had,  price,  net,  25s. 
0*  Oxford  India  Paper,  3*.  6rf.  extra.     (Now  out  of  print.) 

A,  B,  C  (The)  Guide  to  the  Practice  of  the  Supreme 

Court,  1906.  -By  FRANCIS  A.  STRINGER,  of  the  Central  Office  of  the  Supreme 
Court.    Royal  \2mo.    Trice,  net,  6s.  cloth. 

Annual  County  Courts  Practice  (The),  1906. — By   His 

Honour  JUDGE  SMTLT,  K.C.,  and  W.  J.  BROOKS,  Barrister-at-Law.     Two 
VoU.    Demy  too.    Trice  26$.  cloth.  (Nearly  ready.) 

%*  A  Thin  Taper  Edition  in  One  Vol.  may  be  had,  price  26*. 
On  Oxford  India  Taper,  3*.  6d.  extra. 

Palmer's  Company  Precedents. — For  use  in  relation  to 

Companies  subject  to  the  Companies  Acts. 

Past  I.:  OBNCTA1  FORKS.    Eighth  Edition.    By  F.  B.  PALMER,  Barrister-at-Law, 

assisted  by  the  Hon.  C.  MACNAGHTEN,  K.C.,  and  FRANK  EVANS,  Barrister-at- 
Law.    Royal  Svo.    1902.    Trice  36*.  cloth. 

Past  II. :  wnrDDTO-irP  POEMS  AJTO  PBACnOB.  Ninth  Edition.  By  F.  B.  PALMEB, 
assisted  by  FRANK  EVANS,  fiarristers-at-Law.   Royal  Svo.    1904.   Trice  32s.  doth. 

PAST  HI.:  DEBBFTURB8  AID  DBBBtTTUBB  STOCK.  Ninth  Edition.  By  F.  B. 
PALMER,  Barrister-at-Law.    Royal  Svo.    1903.    Trice  25*.  cloth. 

Palmer's    Company  Latw.  —  A  Practical   Handbook  for 

Lawyers  and  Business  Men.  With  an  Appendix  containing  the  Companies  Acts, 
1862  to  1900,  and  Rules.  Fifth  Edition.  By  FRANCIS  BEAUFORT  PALMER, 
Barrister-at-Law,  Author  of  "Company  Precedents,"  &c.  Royal  Svo.  1906. 
Trice  12*.  6d.  cloth. 

Warbur ton's  Selection  of  Leading  Cases  in  the  Criminal 

Law.— With  Notes.  Third  Edition.  By  HENRY  WARBUBTON,  Barrister-at- 
Law.  (Founded  on  "  Shirley's  Leading  Cases.")  Demy  Svo.  1903.  Trice  12b.  64.  doth. 

Shirley's  Selection  of  Leading  Cases  in  the   Common 

Law.— With  Notes.  Seventh  Edition.  By  RICHARD  WATSON,  Barrister-at-Law. 
Demy  Svo.     1904.    Trice  16*.  cloth. 

The  Pocket  Law  Lexicon. — Explaining  Technical  Words, 

Phrases  and  Maxims  of  the  English,  Scotch  and  Roman  Law.  Fourth  Edition.  By 
JOSEPH  E.  MORRIS,  Barrister-at-Law.    Fcap.  too.    1905.    Trice  fa.  6d.  cloth. 

Smith's    Manual    of    Common    Law. — Comprising    the 

Fundamental  Principles,  with  useful  Practical  Rules  and  Decisions.  Twelfth  Edition. 
By  C.  SPURLING,  Barrister-at-Law.    Demy  Svo.    1905.    T-  ice  15*.  cloth. 

Strahan's  General  View  of  the  Law  of  Property. — Fourth 

Edition.  By  J.  A.  STRAHAN,  assisted  by  J.  SINCLAIR  BAXTER,  Barristen-at- 
Law.    Demy  Svo.     1905.    Trice  12*.  64.  cloth. 

Disney's  Law  of  Carriage  by  Bailway. — By  Henry  W. 

DISNEY,  Barrister-at-Law.    Demy  Svo.    1905.    Trice  7*  6rf.  cloth. 

Assinder's  Legal  Position  of  Trade  Unions. — By  G.  F. 

ASSINDER,  Barrister-at-Law.    Demy  \2tno.    1905.    Trice,  net,  2e.  6d.  cloth. 

Pennant's  Trade  Unions  and  the  Law. — By  D.  F.  Pennant, 

Barrister-at-Law.    Royal  12 wo.     1905.    Trice  5s.  cloth. 

Browne  &  Powles'  Law  and  Practice  in  Bivoroe  and 

Matrimonial  Causes.— Seventh  Edition.  By  L.  D.  POWLES,  Barrister-at-Law, 
Probate  Registrar,  Norwich.    Demy  Svo.    1905.    Trice  25*.  cloth. 

Prize  Cases. — Reports  of  Prize  Cases  determined  in  the 

High  Court  of  Admiralty,  before  the  Lords  Commissioners  of  Appeals  in  Prize 
Causes,  and  before  the  Judicial  Committee  of  the  Privy  Council,  from  1745  to  1859. 
Edited  by  E.  S.  ROSCOE.  Barrister-at-Law,  and  Admiralty  Registrar.  Two  Vole. 
Royal  Svo.     190.5.     Price  21.  10*.,  half  bound. 


%*  A  Catalogue  of  New  Law  Works  gratis  on  application. 
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8TEVEN8  AND  SONS,  LDCITKD,  119  &  120,  CHANCERY  LANE,  LONDON. 


THE  ENGLISH  REPORTS 

WITHIN  THE  REACH  OF  ALL. 


Complete  RE-ISSUE  of  ALL  THE  DECISIONS 
prior  to  1866  in  about  ISO  volumes. 

rilHE  objects  of  this  great  scheme  of  complete  re-issue  of  all  the 
-*-  English  Beports  up  to  the  commencement  of  the  Law  Reports 
in  1866  are  now  well  known;  the  House  of  Lords  Series  in 
11  Volumes,  the  Privy  Council  Series  in  9  Volumes,  the  Chancery 
Series  in  27  Volumes,  and  the  Bolls  Court  Series  in  8  volumes,  are 
now  ready,  and  the  Vice-Chancellors  Series  is  in  course  of  publication. 
The  Cases  are  noted  with  references  to  later  decisions  in  which 
a  particular  ease  may  have  been  overruled,  or  distinguished,  and 
a  reference  to  the  titles  of  the  digests  in  which  similar  cases  will 

Consultative  Committee: 
The  Bight  Hon.  Thb  Earl  of  Halsbttkt,  Lord  Chancellor; 
TheBightHon.  Lord  AliVBRSTOirB,G.C.M.G.,  Lord  Chief  Justice  of  England; 
The  Bight  Hon.  Sir  Richard  Hbnjt  Collins,  Master  of  the  Bolls ; 
Sir  B.  B.  Fihlay,  K.O.,  M.P.,  Attorney-General. 

M^»   N0W  ISSUED. 

HOUSE   OF  LORDS    (1694    to    1866),    complete    in 
11  vols,  royal  8vo.      Price  net,  half  bound,  £22. 

PRivr  COUNCIL  (including  Indian  Appeals)  (1809  to 
1872),  complete  in  9  vols.    Price  net,  half  bound, 

£13 :  10s. 
CHANCERY  (including   Collateral  Reports)  (1557  to 
1866),  complete  in  21  vols.    Price  net,  half  bound, 

£40 :  10s. 
ROLLS    COURT    (1829  to  1866),  complete  in  8  vols. 
Price  net,  half  bound,  £12. 


NOW  PUBLISHING. 

VICE-CHANCELLORS'  COURTS  (1815  to  1865),  com- 
plete  in  about  13  volumes.  Price  per  volume  net,  half 
bound,  30s. 

The  Volumes  are  not  sold  separately. 
Full  particular*  sent  on  application  to 

STEVENS  &  SONS,  Ld.,  1 19  &  120,  Chancery  Lane,  London.  s* 

_   _      .        >MM"M. _  _       _  _*  ■         Ttt 


***  A  large  stock  of  Second-hind  Law  Report*  and 
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